
April 28,  1966 

SUBJECT: 

TO: 

Modification of Sequestration 
and Attachment Laws 

Honorable Clarence A. Southerland 
S. Samuel Arsht, Esquire 
Richard F. Corroon, Esquire 
Honorable Elisha C .  Dukes 
Clair J. Killoran, Esquire 
,Mr. David H.  Jackman 
Mr. Alfred Jervis 
Irving Morris, Esquire 
Mrs. Margaret S. Storey 
Walter K. Stapleton, Esquire 
Charles S. Crompton, Jr . , Esquire 
Charles F . Richards, Jr . , Esquire 

FROM: Henry M. Canby 

It is proposed to amend 10 Delaware Code!, 

5 366 (a) so  a s  t o  provide that a n  individual cannot be forced 

to appear by the seizure of securities owned by him in a corp- 

oration other than the particular corporation involved in the 

lawsuit. Two alternative forms of amendment are submitted 

for your consideration. Form "A" is briefer but might give 

r ise  to spurious joining of other corporations merely for the 

purpose of establishing a bas is  for sequestration. Added 

language is underlined. 



FORM "A" -- 

§ 366 (a) -If it appears in any complaint filed 

i n  the  Court of Chancery that  the  defendant or any one or r:iore 

of the defendants i s  a non-resident of the State of Delawa::e, 

the Court may make a n  order directing such non-resident defen- 

dant or defendant's to  appear by a day certain to be  designl:lted. 

Such order sha l l  be  served on such non-resident defendant or 

defendants by mail or otherwise, if practicable,  and shal l  be 

published in  such manner a s  the Court d i rec t s ,  not less e l a n  

once a week for three consecutive weeks.  The Court may compel 

the  appearance of the  defendant by the seizure of a l l  or any part 
I 

of h i s  property, provided, however, except where the cert. .ficate 

i tself  is se ized ,  no c o r p ~ r a t e  securi t ies  of any sort  whatsc,)ever, 

nor any interest  therein,  owned by a non-resident defendai'lt other 

than securi t ies  or interests  therein of a corporation which I= 
party to  the particular action shal l  be subject  t o  seizure hcxeunder. 

Any property which h a s  been lawfully seized may be  sold L nder the 

order of the  Court t o  pay the demand of the plaintiff, i f  the! defendant 

does  not appear ,  or  otherwise defaul ts .  Any defendant wh1,)se property 

sha l l  have been s o  seized and who shal l  have entered a general  appear- 

ance  i n  the cause  may, upon notice t o  the  plaintiff, petiticln the 



Court for a n  order releasing such property or  any part thercmof . 

from the seizure.  The Court shall  re lease  such property [Inless 

the plaintiff shal l  sat isfy the Court that  because of other clircum- 

, s tances  there is a resonable possibil i ty that  such re lease  may 

render i t  substantially less likely that plaintiff will obtain 

satisfaction of any judgment secured. If such petition s h d l  

not be granted, or i f  no such petition shal l  be fi led,  such prop- 

erty sha l l  remain subject to seizure and may be  sold to sa. . isfy 

any judgment entered in  the cause .  The Court may a t  any time 

release such property or any part thereof upon the giving o!i 

sufficient security. 

FORM "B" 

§ 366 (a) If it appears in  any complaint £.!led 

in  the Court of Chancery that the defendant or any one or r,lore 

of the defendants is a non-resident of the State of Delaware, the  

Court may make a n  order directing such non-resident defendant 

or defendants to appear by a day certain to be designated. 

Such order sha l l  be served on such non-resident defendant or 

defendants by mail or otherwise, if practicable,  and shal l  be 

published in  such manner a s  the  Court directs ,  not less than 



once a week for three consecutive weeks.  The Court may i2ompel 

the appearance of the  defendant by the seizure of a l l  or any part 

of h i s  property, provided, however, except where the cer t  f icate  

itself is se i zed ,  no corporate securi t ies  of any sort  whatsc,~ever, 

nor any interest  therein,  owned-by a non-resident defendaxt other 

than securi t ies  or interests  therein of a corporation for whc ,Ise benefit 

the action has  been brouqht or aqainst  which relief ,  other t:han injunc- - 
> 

t ive relief against  the transfer of securi t ies ,  is sought,  sf a l l  be sub- 

jec t  to  seizure hereunder. Any property which h a s  been li!wfully 

seized may b e  sold under the order of the Court t o  pay the demand of 

the  plaintiff, i f  the defendant does  not appear ,  or otherwis e defaults .  

Any defendant, whose property sha l l  have been s o  seized i!nd who 

sha l l  have entered a general  appearance in the cause  may, upon 

notice t o  the  plaintiff, petition the Court for an order reles sing 

such property or  any part thereof from the seizure .  The C:)urt 

sha l l  re lease  such property unless  the plaintiff sha l l  satisi'y the 

Court that  because  of other circumstances there i s  a reasorlable 

possibil i ty that  such re lease  may render it substantially l e s s  

l ikely that  plaintiff will obtain satisfaction of any judgmer t 

secured.  If such petition sha l l  not be  granted, or if no s uch 



1 

petition shal l  be fi led,  such property shal l  remain subject to  

seizure and may be sold to  satisfy any judgment entered i r i  the 

cause.  The Court way a t  any time release such property I )r 

any part thereof upon the giving of sufficient security. 

I1 

The question remains a s  to  whether or not 

5 324 which provides for attachment of stock for debt or ot'ler 

demands should be  amended. Since this  statute i s .  dealin13 

with personal claims against a n  individual in  a n  action of [.awl 

i t  is difficult to  see any logic in distinguishing between s1.tock 

of a corporation in which the individual may be a n  officer or 

director and stock of any other corporation. Furthermore, s ince in 

this  s ta te  bank accounts are not subject to attachment, to severely 

limit the right to at tach stock for debt would create a rather broad 

haven for defaulters. Finally, the volume of transactions under 

8 Del. C . , § 324 is not large and it is doubtful if i t  has  anirthing 

to do  with the problem posed by the Secretary of State and the 

representatives of the corporation companies . 
Accordingly, I recommend that no change . ) e  made 

in this  section. 



APRIL 28, 1966 

SUBJECT: MERGER STATUTES 

TO: Honorable Clarence A. Southerland 
S. Samuel Arsht, Esquire 
Richard F . Corroon, Esquire 
Honorable Elisha C .  Dukes 
Clair J. Killoran, -Esquire 
Mr. David H. Jackman 
Mr. Alfred Jervis 
Irving Morri s , Esquire 
Mrs. Margaret S. Storey 
Walter K. Stapleton, Esquire 
Charles F . Richards, Jr. , Esquire 
Charles S. Crompton, Jr. , Esquire 

FROM: Henry M. Canby 

At the Thirtieth Meeting of the Committee held on 

March 2 3 ,  1966, the undersigned was requested to  redraft f ;  251 (c) 

(new designation) so  a s  to  remove the requirement that direc:tors must 

s iqn the merger agreement. The redraft follows: 

§ 251 (c) The board of directors of each corporation 

which desires to merge shall  adopt a resolution approving a : ' ~  agree- 

ment which shal l  prescribe the terms and conditions of mergix, the 



mode of carrying the  same into effect,and shal l  s ta te  such 01 her 

f ac t s  required or permitted by the provisions or' th i s  chapter i.o be 

se t  out in  certificates of incorporation a s  can  be  stated in tile 

c a s e  of a merger, stated in such altered form a s  the circumst:ances 

of the  c a s e  require, a s  well  a s  the manner of converting the shares 

of each of the constituent corporations into shares or other 

securit ies of the corporation resulting from or surviving suc11 merger, 

with such other detai ls  and provisions a s  are  deemed neces:;ary. 

Any such agreement may provide for the payment of cash  i n  liieu of 

the issuance of fractional shares of the resulting or surviving corp- 

oration. The agreement s o  adopted shal l  be signed by the Chairman 

cd the Board or by the President or  by a Vice-President and b y  the 

Secretary or a n  Assistant Secretary. 

Recently a Pennsylvania parent wished to create a 

Delaware sub-sidiary and then effect a merger between it and another 

Delaware corporation. It wished to exchange shares  of the Pennsylvania 

parent for shares  of the Delaware corporation. It was unabl,: t o  do this  



because of the wording of § 251 (b) and consequently create(l a 

California sub instead,  th is  apparently being permissible ur lder 

California law. In connection with Mr. Corroon' s memoran:lum 

which i s  t o  be  furnished to  the Committee regarding the pos:>ibil i ty 

of paying c a s h  under § 251, I would appreciate i t  if he  wou:d 

consider the feasibil i ty of amending S 251 to  permit: 

"converting the shares  of each  of the 
consti tuent corporations into shares  or 
other securi t ies  of a corporation result- 
ing from or surviving such merger or 
into shares  or securit ies of any corpora- 
t ion which, prior to  the merger, owns 
a t  l e a s t  90% of the voting stock of the 
corporation which shal l  survive zhe 
merger. " 

At the present time th i s  can  be  done i n  a 253 

merger. 



May 2 5 ,  1 9 6 6  

Walter K .  Stapleton,  Esquire 
Morris ,  Nichols,  Arsht & Tunnel1 
3 0 0 0  DuPont Building 
Wilmington, Delaware 19 80  1 

\ -e 'har les  S . Crompton, Jr . , Esquire 
Berl Potter & Anderson 
3 5 0  Delaware Trust Building 
Wilmirigton, Delaware 1 9  8 0 1  

R e :  Delaware Corporation Law Study Committee 

Gentlemen: 

Enclosed a re  the  la tes t  revisions and addit ional cl- ,anges 
for Sections 2 6 1  and 258 .  The new card of new text for Sect ior~ 2 6 1  

.should replace the old card,  and the  new Page 2 of Section 25E should 
replace the old card.  

The other revised sect ions  for which we a r e  respor! sible 
will be  compleied and sent  to you a s  soon a s  possible .  

Very truly yours, 

- 
7 

Charles  F .  Richards, J r .  

CFRjr:lm 
Enclosures 



COHEN, MORRIS AND ROSENTHAL 

ATTORNEYS AT LAW 

1 1 0 1  B A N K  O F  DELAWARE BUILDING 

WILMINGTON, DELAWARE 1 8 8 0 1  
PHILIP COHEN 

IRVING MORRIS 

IOSEPH A. ROSENTHAL April 15, 1966 

The HonoraSle C .arenee A. Sout herland 
Chairman Delawt .re Corporation Law Study Committee 
350 Delaware Tr~rs'i Building 
T;7i!mington, Deli .ware 

2 e a r  Mr. Chief ,'ustice: 

I s k  all not zt'iencl the meeting scheduled for this morniq- because of 
22y commitment ,.o my wife to take her to New York fo:r the week en6 leaving this 
morning. A1tho.c gh ray other explanations foY failure to attend meetizgs for 
s2me tPme and to file niy report on sequestration seem to me to have hzd merit 
when I profiered ;hem, none of them has the compelling merit which the present 
one does. 

The purpose of this letter Is to express briefly my personal views on 
the matter of sec lestr:~tion. in putiing them forth I do so, as you know, without 
prior discussion with you and I do notintend that these remarks be understood to 
reflect your vie% s as the co-worker with me on the matter of sequestration. 

Prc  fessor Folk has summarized the arguments in his Report pages 
234-279; 1 stror: jly favor the retention of our sequestration procedure as we 
presently have it In doing so 1 would s t ress  the significance of one or  two points 

- made by Profess , )r  Folk and make reference to some other factors which occur 
to me. 

1. Cipart from providing a single forum for litigation and retaining 
control over the I. ieveloping- law affecting all Delaware corporations, the chief 
significance for l'etaining sequestration, in my opinion, is that it provides the 
procedure throucj 1 which a stockholder may compel observance of fiduciary duties 
by officers and ci ,rectors. Our State has a responsibility and duty to insure that 
the managers of I :orporations which a re  formed in our State adhere to proper 
standards of conc,uct. The derivative action serves this function. Without 
szquestration the procedural problerns might well prove to be insurmountable in 
b'ingix- to accou it those who would violate the trust placed in them by stockholders. 



The Honorable C1:~rence A. Southerland 

Page 2 April 15, 1966 

2. f I am correct that w2hovit sequestration the viability of derivative 
litigation would b : drastically lessened i f  not extinguished, doing away with 
sequestration onx; invites in t k e  further efforts probably on a federzl level to 
meet the need of )rotecting stocknolders which is presently filled by derivative 
litigation. At a t rfie when we seek to strengthen local control over our interest, 
ii seems to me tc  be a step backward to invite federal legislation. 

3. 7 he various sug5-sstions which some make to replace sequestration 
discussed by Pro;'essor Folk do fioi comrneni, themselves to me, sime each, as 

- Professor Folk h i s  noted, nas disadvaidages. 

4. Chose who would do away sequesi;ration because of its 
possible9'harassnr snt l S  over managers of Delaware corporations completely ignore 
the protections b~ .ilt up through the years to prevent harassment. While ?;he 
Courts s ~ ,  the a1 iuse of sequestration  an^ derivative litigation cannot occur. Only 
those who would l ~ a ~ t  to leave management unrestrained have anything- to fear  either 
from sequestratic ~n o r  derivative litigation. 

I re,;pectfully urge that the Committee vote to retain sequestration 
in i ts  present for ;a. 

, 

Respect fd ly  yours, 



SectSon i02(b)(3) al2ows Lhe cera%if$cate DP 2 n c o ~ p s ~ a -  

t j . 3 ~  t o  IinnSI; or de1-17 p:~e--emp+t2ve rlghCs, A ~ 2 t l i l i l ? : ?  provl.sisn 

a . ] ~ p e a ~ s  2n Fchc t;;d~deG1 Act and -In ma&$ s%f;her 8ta4;e s$nsttx&es, 
.. jJrsfesa;o% Folk poitl'bs auk; Lh&t thc-r~e ape Lklree al-ie:i.amk%ve 

z.ra,ys to deal w i L h  pre-empti~~s r%gh.i;s: (1) As $ 1~2(7o) ( 3 )  

doaa; ( 2 )  A :~%aL.i%a>?y declal OF a l l  pse-emptlve r L g h G s  wh5eh 

may, however, be gsanted by %he ceza.k.i$Liea%s of iaaco;?porat9s.aa, 

e3.kher by a general px~a-ib.%s$sn %hat px7e-emp@-'ive s.$&'&s exS.s'k; 

in al:L s tack  Issues armcl v~h~keve7;. p w p o ~ e  o r  by r;i~~~rne~a%';ng; 

sl<;uatlons where the prc-cr~p-klvc r igh t  exls8s; a d  93) R 

s*ba$;u%u~y e1~3a;trne~aLLon sf %Ix: c5rcums$ances when ppe-e~p%%ve 

r i@iLs do m%cl do no-b exis$;, sa~bgec% t o  any ae:~'i;Sfic;s%e prss- 

visitan esr,pai%c35~a or ccsn%ract;I.ng $hemni, 

ProPess~r P01k8s ssscolzd al.te~na.l;lve $s fallwad :in 
-.. Cs' t  l Borixia, -s-mVlaxaa, ~kkahepi~la and Psl~nsgrlvanf a md Is an 

sp%lonal al%cmatlve $0 SectLon 24. of %he 34~d.e~ Act, The 

.- in$pd  7 ag$crB-rz%i;:i~fe 2~3 T$ola~cj 4.n He%.$ York -i.Olae~- ~ t : b % e ~ ,  

P%ofeasor 'EPollr suggeals '&hsj?,L, hahLle 3kIa~g;ape 3 s 

g ~ a s e ~ %  $j 102(b) [ 3 )  g: io~$slon f s no-& -9:hsTly sa$lsf ac-bo~y  5% 

5.s ppobi2b 2.y ppef ey3.53.e Lfj j:ka al$x?psqa"i;vea, 142s r;h:i@:F ob Jecl.ion 

$0 $, 1~2tb) (3) , 3 .*3 C< %klpJ- .& i, $+% ak;@,ygk;;ea -;;he c ~ y y ~ - J ~ ~ ~ e ~ ~  err-;, +j&ence <>:if a 



eoimr:.or?. 1~gq p~e-ea~?:k;Jve i=:T,@3-k tk: ig  s ~ f t z j ~  of ,pjh-j.ck, 2f; not  

cl,ea-r31g defined, eveia 9n ki.3.e case laaxri both in Be. 1.2wwe 8:nd 

eh3ewRepe. &:of e::so;? Folk bek levc ;~  nos$; saf. afac%apy 

a l l e ~ ~ a t i w e  %o $ 102(b$(3) i s  s ~'t;a%u.&s:;~y denria2 af all. ppe.. 

cr:aj t l v s  r*fights wh2 ck?, hot~eve~' ,  %e g~m$e .d  b:, the cer-k5.f' :- - 
talc. Tkis magor e2-i"ec.b 06 -&his aS$ep~~atiyp'e 9s ?;.o e2um FAIIJ~:J 

all comosz law wrcer'i;ala%i;y Ply a.ba3ish:i.ng &he ~ : i @ : l ~ t  which 

would then exfst, if a$ all., as a mziataz2 of  cc~!.ll,?act in -i;Ixu 

certificate 02 Ineorporxl~isn. 

P~ofeassr Folk: 'krel.ievers that the %h:'.rd' al%cxona-klvc! 

adop%ed in %a.pjrap Pork, Ls %he least at-brac:%ive a l t~e~nakEvc ,  

b ly  prePsreusee is %he second aLte~naLI.i',c, a, a 

statukory dea_%rl.al of all pre-empt$ve rrtghla, exc~!p% Lo the 

extend granted, by &he ce~tffLca&e sf ineor13oraljon, Xn ii?y 

opj-rxlon, %h9s would m&ke D @ Z a w a e $ s  Irtt! smme atP;~rzc%R~re b:. 

elin5na%i!rng a groblern as Lo which Shere :is great, wr?cer-t;zS:i;%y 
, - and which would pu-b the bwder, of deffkz9,ng %l?e  cope of. ' . I - I ~  

pre--empli-vc :~igh$ that is &e8fyed on khu co~par~,k:i;on whlr:h 

o r  p~e-emp%ive x*ip3%e;8 i33. ~ l ? ~ a ~ e h o l & e ~ s  and that 2 , c ~  Par  as -:Axe 

State s f  DeZarr~are f x  conc:sraed 5% shaza'3-d be left! on-birel: '&o 

~bhc corpopatisn% t3 .5sc~@tio~ QF seiecIiono both as to !.%c 

ex5.slemce ant% scope, 





2, ConsoJ_Sda.kcd Earned Sv-iSuf;, -.- Ps.oPessr3s Fo lk peeom- 
----q.uailt. ---,-rim-.---&.%,%-* it..--.. ' r--<*n 
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MEMORANDUM 

To: e Corporation Law Revision Committee 

F r o  

Purchase and Redemption of Corporation's 
* I  Own Shares, 

1 would recommend that section 122 be amended by trans- 

,/ 
ferring from section 160 power to purchase, sell, etc. shares :and that the 

following language be adopted: 

, "(5) To purchase, receive, take or  otherwist! 

/ acquire, own and hold, sell, lend, exchange, trans- A- 

fer  or otherwise dispose of, pledge, use and o t h e e ~  +; 1 wise deal in and with i ts  own shares. I t  

Section122 should be renumbered such that paragraphs (5), I(lL 
( 6 ) ,  (7), (8), (9) and (10) will become paragraphs ( 6 ) ,  (7), (6), 1:9), (10) and 

f-, (11). (See Folk Report, pages 249 and 250.) 

I recommend that section 160 be rewritten to read a s  follows: 

11 § 160. Corporation's powers respecting ownersh rip, 
etc. of its own stock 

I t  (d No corporation organized under this chapter shall 
use i ts  funds or property for  the purchase of its own 
shares of capital stock when such use would CaUSJe any 
impairment of the capital of the corporation. Shares 
of its own capital stock belonging to the corporation 
shall not be voted upon directly or  indirectly nor - 
counted for quorum purposes. Nothing in this section 

* / Suggested provisions a re  underlined. - 



shall be construed as  limiting the exercise of 
the rights given by section 243 of this title 
nor limiting the right of the corporation to vote 
its own stock held bv it in a fiduciarv caoacitv. " 

I t  (b) Neither the retention of reacquired shares 
as treasury shares nor their subsequent d i s t r i b o r  
tion to shareholders or  d i s ~ o s i t  ion for a conside i%- 
tion shall change the stated capital of the corpora- a- 

tion. Upon sale or other disposition for a con- 
sideration, the full consideration received for s~ tch  .- 
shares shall be capital s u r p l u s ,  but if the shareti 
were purchased out of earned surplus the directors 
may restore to earned surplus all o r  any part of '- 
the amount by which earned surplus was reduced: 
at the time of purchase. " 

(See Folk Report, pages 140, 250 and 2 51. ) 

Directors1 Liability in Respect of Purchase of 
Shares of Corporation 

I recommend that sections 172 and 174 be amended, a s  

F- suggested by Doctor Folk at page 251, paragraph numbered 6 .  1:)f his Report. 

The amendment suggested would protect a director, not only as  to dividends, 

but in respect of purchase of shares of the corporation, as well a s  providing 

a director with the section 174 defense in respect of any such plarchases. 

Redemption of Shares 

Doctor Folk does not recommend any revision of section 243. 

However, E . N. Carpenter, 11, Esquire, has pointed out an amlctiguity which 



now exists in section 243 (b) . A description of this ambiguity a11.d his 

recommendation are as follows: 

" ~ e c t i o n  [243 (b)] i s  evidently designed to 
relate only to the redemption, purchase o r  retircl- 
ment of preferred or  special stock. However, 
Section 243 (b), while it s tar ts  out by  referring to1 
'Any such shares '  (presumably preferred and 
special stock) goes on to say  that ':+'::'::any shares  
of the corporation surrendered to it on the con- 
version o r  exchange thereof into o r  for other sh- ~ . r e s  
of the corporation shall tC*':: '. I believe the intention 
of the draftsmen was to refer  only to  preferred cur 
special shares  and that this latter reference sho~hld 
also read 'any such sharesf .  1 t 

Reduction of Capital: Redeemed and Other Re- 
acquired Shares 

Under this heading, beginning on page 252 of the Report, 

Doctor Folk recommends: 

./- (a) Section 244 should be amended to eliminal ie 
shareholder vote to re t i re  o r  cancel -rrr)PPn F e..fAdiUd 

$"& 
shares whether reacquired out of surplus o r  
capita$ The law should permit the directors 

8' &/ to re t i re  o r  cancel redeemed shares.  

Doctor Folk states that by dispensing with shareholder approval on retiring 

o r  cancelling shares,  real  safeguards remain in the Delaware eitatutes pro- 

viding for restrictions on funds available for  such purpose. I rr:commend 

an appropriate amendment encompassing Doctor Folk's recomn~endation. 



(b) That shareholder action to reduce capital 
be eliminated and recommends that we adopt the 
New York statute which permits the directors 
alone to reduce stated capital with the following 
safeguards: (1) prompt disclosure of the effect 
of director action; and (2) requiring that stated 
capital not fall below the aggregate par value of 
all  par  shares  and the liquidating preferences oi 
all  preferred shares.  

I do not follow Doctor Folk's reasoning that such procedure "is a logical 

step". In my opinion, section 244 requiring shareholder actiorl to reduce 

capital should be retained. 



AARON F I N G E R  

ROBT. H. R I C H A R D S ,  JR. 
H E N R Y  M. C A N B Y  
L O U I S  J. F I N G E R  
R O D N E Y  M. LAYTON 
E O M U N D  N.  CARPENTER.  II 
JAMES T. M C K I N S T R Y  
E. N O R M A N  VEASEY 
MAX S . B E L L . J R .  
W I L L I A M  E . W I G G I N  
R I C U A R O  J A B R A M S  

March 23, 1966 

Chief Justice Clarence A. Southerland 
Berl Potter & Anderson 
Delaware Trust Buildi, ng 
Wilmington, Delaware 19 801 

Re: Corporation Law Revisions 

Dear Chief Justice Southerland: 

I am writing t o  you in your capacity a s  Chairnitan 
of the Delaware Corporation Law Revision Committee. I undc!:rstand 
that the Committee has already reviewed and considered ame~zdments . 

t o  8 Del. C.  9213, but I wonder i f  it is possible for another rlinor 
change to be  brought up a t  this  t i m e .  

It has  been brought to  my attention that there Is a 
need for an increase in the  maximum period permitted betweei'n the 
record date and the dividend payment dates and stockholders1 meetings. 
Although cash dividends do not present a problem, extreme time pressure 
results from having merely fifty days a s  the maximum period 1:)ermitted 
between stock dividend record and payment dates. In the  car;e of stock 
dividends, companies appear to be increasingly adopting the  procedure 
of soliciting instructions for the purchase and sa le  of fractional interests 
in the fifty day interval, in  order to  be able t o  combine in a :;ingle 
certificate the rounded-out share resulting from a purchase order 
with the full shares t o  which the stockholder is entitled a s  a :result 
of a dividend. This procedure results in cost  savings t o  the corpora- 
tion involved through issuance of fewer stock certificates, aiold i t  is 



appreciated by the  stockholders since it saves them the  in~on\~en ience  
of handling a multitude of one share certificates resulting from the 
purchase of fractional interests. 

In spite of the advantages of this procedure, actoption 
of this system was not even feasible for certain large corporations 
until the stock records were put on a computer, and even with the 
computer's speed it is a substantial burden to  accomplish this  within 
the  fifty day t i m e  l imi t .  Authorization of a sixty day period bettween 
record and payment dates for stock dividends would greatly relieve the  
work pressure. 

If you would like m e  to  collect some additional information 
on this  I will be  glad t o  undertake t o  do so. 

Yours truly, 

/f~&( 
+- 

E. N. Carpenter, I1 

E N C / ~ ~  
cc Henry M . Canby, Esquire 



DELAWARE CORPORATION LAW REVISION COMMlTTEE 
350 DELAWARE TRUST BUILDING 

WILMINGTON. DELAWARE 19801 

C L A R E N C E  A .  S O U T H E R L A N D  
C H A I R M A N  

R I C H A R D  F. C O R R O O N  
V I C E  C H A I R M A N  

S. SAMUEL ARSHf 

H E N R Y  M. CANBY 
E L I S H A  C. D U K E S  

SECRETARY O F  STATE O F  DELAWARE 

D A N I E L  L. H E R R M A N N  

DAVID H. JACKMAN 
A L F R E D  J E R V I S  

I R V I N G  M O R R I S  

M R S .  MARGARET S. STOREY 
DIRECTOR CORPORATION DEPARTMENT 

DEPARTMENT O F  STATE O F  DELAWARE 
SECRETARY 

March 23, 1966 

MEMORANDUM TO MEMBERS OF THE COMMITTEE 

A meeting of the Delaware Corporation Law Revision 
Committee will be held on Thursday, March 31 at 10:30 a.m. 
at 350 Delaware Trust Building, Wilmington. 

The subjects to be considered are: 

1. Report of Mr. Killoran (now in preparation 
and soon to be filed) on the Folk  Reporc, pages 249-256, 
concerning purchase and redemption of capital stolzk and 
reduction of capital. 

2. Sequestration (the report has not been filed; 
but I think we are all probably prepared to discuiss the subject). 

C.A.S. 



DELAWARE CORPORATION LAW REVISION COMMITTEE 
350 DELAWARE TRUST BUILDING 
WILMINGTON. DELAWARE iseoi 

C L A ~ E N C E  A. S O U T H E R L A N D  
C;HAIRMAN 

R I C ~ A R D  F. CORROOI\ 
VICE CHAIRMAN 

5. S A M U E L  A R S H T  

H E N R Y  M. C A N B Y  
E L I S H A  C. DUKE* 

SECRETARV ' ' d O F  DELAWARE 

D A N I E L  L. HE<RMAl\i 'J 

DAVID H. J A C ~ M A N  
A L F R E D  JERVIS 
I R V I N G  M O R H l S  
M R S .  MARGARET 5. STOREY 

DIRECTOR CORPORATrON DEPARTMENT 

March 16, 19616 

DEPARTMENT O F  STATE OF X L A W A R E  
SECRETAR" 

MEMOMNDW TO THE MEMBERS OF THE CORPORATION C0MMITTE':E 

,/ - A meeting of the Committee will be held at 350 Delaware 
Trust Building, Wilmington, on Wednesday, March 23 at. 10:30 a.m. 
for consideration of the following matters: 

1. A review of Mr. Canby's draft of amendments to the 
aerger sections of the law, together with the changes, enclosed 
wit; his memorandum of February 22. This includes the two ques- 
tior: .,... listed on page 2 of his February 22 memorandum. 

2. The draft of provisions regarding the ~~xecution, etc, 
of carporate instruments attached to Mr. Crompton's nremorandum of 
Febrlary 22. 

3 .  The report of Professor Folk, pages 26l.-279 respect- 
ing sequestration. No member's report is filed but 3: am inclined 

J- ro chink that if the members will read again Professcvr Folk's 
disc~ssion of the matter we can profitably discuss it; next Wednesday 
if we have the time. 

CAS 



MEMORANDUM RE UNIFORM EXECUTION, ACKNOWLEDGMENT, FJLING, 
AND RECORDING OF CORPORPITE INSTRUMENTS 

February 22, 1966 

TO: HON, CLARENCE A. SOUTHEmA.ND 
RICHARD F, CORROON 
S, SAMUEL hRSHT 
HENRY M, CANBY 
HON, ELISHA C, .DUKES 
CLAIR 3. KILLORAN 
DAVID He JACKMAN 
ALFRED JERVIS 
IRVING MORRIS 
MRS. MARGkRM' S. STOREY 
WALTER K, STAPLETOW 
CHARLES F,  RICHARDS 

FROM: C@JILES S. CROmON, JR4 

A,t the request of the Chairman, I have prepared a 
draft of statutory provisions regarding the executiok~, ac- 
knowledgment, filing, and recording of corporate instruments. 
I enclose copies of these provisions wSth pertinent comments 
by Professor Folk and committee members who have previously 
considered some aspect of the problem, 



I, EXECUTION 

1. The following d ra f t  i s  basical ly  tha t  suggested 
by Chief Jus t ice  Southerland i n  h i s  report  of July 17,  1964, 
H i s  comments i n  tha t  report explain the  changes he made i n  the 
d r a f t  a t  pp. 3-5 of the Folk Report, Each of these inew pro- 
visions would require a new section number. They pevrhaps could 
be inserted following present section 109 and therebg avoid a 
reshuffl ing of the present,  familiar  numbers, 

/- . 2. It seems t o  me the word "chapter" shoui'ld be 
changed t o  " t i t l e1 '  i n  l i n e  two of the Folk-Southerlend d ra f t s  
i f  these uniform provisions are t o  apply t o  the new close cor- 
porations chapter also. 

3, Reference should also be made t o  the 1:Lst of 
present sections (about t h i r t y  i n  number) a£ fected b y  t h i s  
change prepared fo r  the c o m t t t e e  by M r .  Jewis. 

(4) The Cer t i f ica te  of Incorporation, and a l l  o ther  
instruments executed before e lect ion of the i n i t i a l  Board of 
Directors, s h a l l  be signed by the incorporator or incorporators, 

A 1 1  other instruments sha l l  be signed - 
C 

01) By the Chairman of the Board of Directors, 
o r  by the President, o r  by a Vice-President, and by 
the  Secretary or an Assistant Secretary; or  

4 

($) I f  i t  sha l l  appear from the instrument tha t  
there  are no such of f icers ,  then by a l l  the  d i rec tors  
o r  by such directors  as may be designated 'by the  
Board; o r  



( $! If it shall appear from the instirument that 
there are no such officers or directors, Chen by the 
holders of record, or such of them as may be desig- 
nated by the holders of record, of a majority of all 
outstanding shares of stock. 

* b  otwiehstanding the provisions of sub-paragraphs 
@) , @) bove, any such other instrument referred to in 

be signed by the holders of all the out- 
standing shares of stock, 

/'- 

) The name of any signatory shall be printed, typed 
or otherwise legibly set forth beneath or opposite his written 
signature. 

11, ~AcICNotaEDGPIENT 

is taken from the Folk draft at pp. 5-6 
changed the word "chapter" to "title" as 
nd I have changed the words "this state" 

cution" as the committee earlier had done 
he acknowledgment provisions of 5 242 (d) (1) 
to what officials may acknowledge documents, 

-/-- 

IL rrSF ~nstrumefits 
? 

/*Whenever any provision of this Title requires any 
instrument to be acknowledged, 1 - 1 y  

f-n -- ', * s 
o w  such requirement means that: 

(A )  e pe son signing the instrument as provided 
by subsection (8 o&ction &eethn] 
acknowledges that the ins trum=' s w  and deed, 
and that the facts stated therein are truly set EortIk, and 

L 
(1) the instrument shall be acknowledged 1:)efare 

any officer authorized by the laws of the place of execution 
to take acknowfedgment of deeds. 



111. FILING ANI) RECOWA.TION 

the a l te rna t ive  d ra f t  presenbed a t  
pp. 6-7 of preserving the recording require- 
ment which agreed t o  re ta in ,  

proposal does make the s i ~ n i f i c a n t  change 
of S ta te  sha l l  co l lec t  recording fees and 
the instrument t o  the correct  of f ice ,  I f  
not subject to  the same objections as the 

it would seem t o  be a more conve- 
r one, Whether t h i s  change i s  t o  

for  the  committee t o  determine, 

thenever any provision of t h i s  Chapter requires 
any instrument t o  be f i l e d  i n  accordance with t h i s  section,  

4 
meat means that :  

( 1  The or iginal  executed instrument, together 
with the conformed copy, sha l l  be delivered t o  the 
of f i ce  of the Secretary of State. 

(2) A l l  fees and taxes, including an:y fees and 
taxes which may be lawfully assessed for  rI$cording 
the instrument with the recorder of the coli;mty i n  
which the principal  o f f i ce  of the corporat:ton i s  t o  
be located, sha l l  be tendered t o  the SecreStary of 
State.  

(3) Upon delivery of the instrument, and upon 
tender of the required fees and taxes, the Secretary 
of S ta t e  s h a l l  c e r t i f y  tha t  the or ig ina l   hi*^ been 
f i l e d  i n  h i s  of f ice  by endorsing upon the cdriginal 
the  word "Filed", and the  hour, day, month and year 
thereof. This endorsement is the " f i l i n g  (late" of 
the instrument, and i s  conclusive of the diqte of 
f i l i n g  i n  the absence of actual  fraud, Th49 Secre- 
t a ry  of S ta te  sha l l  thereupon f i l e  and inddex the 
or iginal .  



( 4 )  The Secretary of S ta te  sha l l  canpare the 
conformed copy with the or ig ina l ,  and i f lhe f inds , 

t ha t  they a re  ident ical ,  he sha l l  certify the con- 
formed copy by making upon i t  the same endorsement 
which i s  required t o  appear upon the orig:lnal, 
together with a fur ther  endorsement tha t  the con- 

- 

* 
;. 

VI 

be ef fec t ive  as of i t s  f i l i n g  date, notwithstanding any f a i l u r e  
o r  defect i n  as required by subsections 
($1 (5) and 
C 

\ \ I ,) . 
< (UW L\D d aU N-8 h , \ ~  kt 



TO: Delaware Col-parstion Law 
Revision Comp13ittss 

FROM:: H e ~ r y  M, Canby 

l emclose p r ~ p s c d  ams~decl sectior~s 254. - 253 a > &  kke 

merger statute for your consideration, 

254 through 258 reqralm werely formal changes, I will 

supply copies of amended 259 - 262 by noon pan Mqaday (3 

those members irs WSlsnlngEon so that they \ w i l l  have a  hil lace to 

go over them bef~h! the Zluesbny~ smge%lrilg, 



February 22, 1466 

MEMORANDUM TO MEMBERS O f  THE DELAWaRE COWOIU'FION 
LAW REfQSIQkGO,MMITTEE 1- 

TO: , Honorable C1a~ence A. Southerland 
S. Samuel Arsht, Esquire 
Richard F , Cornon, Esquire 
Honorable Elf sha C . Dukes 

' Clah 1. Killaran, Esquire 
Mr, David H, Jackman 
Mr, Alfred Jemfs 
Wing Morris, Esquire ' 
WZrs, Margaret S. Storey 
Walter K,, Stapleton, Esquire 
Charles F,* Richards, Jr. , Esquire 

m a r l e s  S, Crompton, Jr, , Esquire 

1, Members whose names are red checked will1 find 
enclosed: 

(a] Revised pages to be substituted in  
Sections 251, 252 and 253 previously furnished, 

(b] Redrafts of Sections 254 - 262 bnc. 

2. Members whose names are blue checked w!Y!l find 
enclosed: 

,(a) Revised pages to be substituted in 
Sections 251, 252 and 253 inc, and 259 0,262 inc::. 
previously furnished, 

gb) Redrafts of Sections 254 - 258 inc. 



3, Members whose names Eire green checked ~ ~ v i l k  
find enclosed: 

[a] Revised pages to be substituted in 
Sections 257 artd 258 previously furnished. 

gb) Redrafts of Sections 257 and 258, 

Two impoaant problems remain for Commktfes co~?~si- 
deration in addition to suggestions as to further revisions of 
the submitted sections. They are: 

(a) Whether or not the right to use cash 
as well as "shares or other securities" should 
be included in section 251(b), and 

(b) Whether or not the proposal of Dewey'. 
Balfantine drafted at the bottom of page 195b 
and f95c of the Fok report should be included 
either as .  Section 251(f] or as a new section (sinc:,e 
It would dso'refer to Section 253. 



8U?.'BC:5IAPTER EX, 3AERGER 

any &:&~kd of busfk.ae88, may m80'ge &3k6 a ~ . h g % 3  su~p@it~!tL~or:a whit h may be any 

of such aexger as shall be apqetfied in  the agmcmer'rL ~-sgzai~-~d '3'2~ subsection 

strued to include the term c~nr;6;9!lkdaf;B%)sn~ 

(bj The &ceej:ms OB a rnaj~xlly sf' them, of &a O Q ~ B ~ ~ W ~ S  whgek &sir% 

to merge, nay enter id~8 an z;eql~esaient signed by faam and undt .r the csrporste 

mergerPr, the mode of cawlag tho sasla,e Pm&a eg£ee%, and stating such diher 

facts gequired c s ; ~  gsmQed by the pswisions si this ~haptssr 'kc3 be set OU'L Pa 
1 

in such altered feam as %he circk~matances of the cnas require, as well as the 

manner sf conweeirig the skan:a of e a ~ h  ad @ ~ c ;  csnstftueak caq orations tipjits 

shares OK other secaTatbea of %he c~3~poration resuItj.ng fr:i"om or :: ui."nelvfng suck 

merges, wf& such other Bfozadls a ~ d  P P ~ T P ~ S ~ O R S  as are deslaed necessary, &ay 

such agreement may provide for %he payment af eash in lieu of *:he issunnce of 
I 

ikactdoutal shmes of the sesui%"sfg or suwiwi~g corporatiern, 

(4 The agreemerot arequirod by subssetlran af this sectis n sha3.l Ss sub.- 

d t t e d  "he s t 0 ~ ~ 0 ~ d e f f 8  0 6  (BB&~ C~RBtj.taeni! ~6rpOr8k i~n  3% a ~ E B @ C ~ E ~  kht%EX3f, 



called for the purpose of taking 'the same under m~zsidefi;Uon~ or at 

the nexk annuall me&-i~g as Lhe. safd sto&holders.  be notice of tho time, 

place and object of %he meetf ng shall mailed %a the last kraown pcrsa office 

address of each stockholder of eaah suak wrpwathoa at least 20 dq8i?s prior 

to the date of the aneotdxig. At the meeting *he agreement shall be considered 

and a vate by hllat, in person or; k~y proxy, taken gar the adoption cva rejection 

o.2 the same, ea& share entitling the holder thereof to one vote. If tw04iikds 
- 

og the tatai number of shares 0% the capital stoslc: 0% ea& such cszpcmtkm shall 

be voted for the adoption oE &he agreement, then that fact shall be cert$$lled on 

the agreement by the se~retagy or assistant secretary of s a d  su& c:c?rpsraOion, 

under the seal thereoE; and the agreement so adopted aad certified shall be signed 

of such csrprali~ns under the3 ~orporatc? seais '&ereof sad a~kahawie d ~ d  by Ehe 

president or vice-pfeskdent of e a ~ h  of S U G ~  mr~rations bfe)re any officer auth- 

orized by the Paws of this S*i;ate to take acknow8edgmen0-s a% deeds to be the 

respective act, deed a& agreement sS saoh of the G O ~ O F ~ ~ G T P B ~  Tk le agree- 

mcnz'i so certI2ied and aepacsauledged shall be filed in the office oE tk 8:e SecreOaay 

a% State, and a wpy a ~ g  the agreement ax3 a& of merger, certified I:y $28 

Secretary a2 Stake, shall ~emrded in gfse ofaces of the recorders (a9 the 

counties of this; State in whi& the respective g:earparations SO mergi"g shall 

corpotat.Ions shall have been spscii311~ created by a public act ~f th :t Leg- 

islature, then L13e agreement sha%l be recorded in the cawaky %vher:t su& 



corporation shdf  have had its principal place of business, ?':he 

agreement, when so filedB shall become effective avlia shill2 

thenceforth be taken and deemed to be the agreement asd act 

merger of the coslporatfsns. Suefa reeosd, cx a eertlfied cop$# 
. . 

thered, shall be evldcnoe o:f the agreement and act of merges, 

of the ccxp~raei&s, a& of the observance and pe~ormamce b.f ail 

eats and conditions necessary to have been observed and performed 

prwedent to such mewere An agreement of merger may provl de 

thst it ids not to became effective mtil a. date to be spee%Bedi lln 

the agreement, which date may be the date of filing, or a dat~lzt not 

later than nlkety (90) days after the date of f i l ing.  

d , Bay agreement 09 merger mey contain a p,rov$sd,un 

that a% any time prior to the $iE%ng of ?Ao agreement wgth the office 

of the Secretary of State, 'the! agreement may be abandoned by the 

Board o;E" Directors of any pmebcepaeifas corporatfcm not;wi?&sta!:lding 

approval of the agreement oB merger by Z&ea sharehaldes o,fE tbet parti- 

cipating corporations. 

{el Ia the case of a merger, the certificate of Pacc~~rpora- 

tfozl of the suwlvixrg g:~~p)s>ristboa ahall a u a y  be amenclled to 

the extent, if any, that changes h the certfficate of fn~orporittfen 

are set forth in the agreement of merger. 



Gumrn.ary sf Changes: 

- 1)  ElrdaiatLors of the word 'konnso2idation'' and 

ha3tusion of definition of '"ergern as emhdyjng conscs8,it%alc%ctnr 

(2) $ub>stff:ut.lon ~ J E  filing data ar stated effective 

date far ~ o d f  ng date; 

(3) Revdsi~n of Ir3inguage a two-thirds vote; a d  

(4) Addition of paragraphs [dl a%d (el. 



j.acorporat ic:9 od any ake of tlna GO.~,~.B*~&LIB>~% C D P D Q ~ S ~ ~ O ~ B  a3 shd5 be speeifded 

in  the agr~emcxk rcquii-~d by subse8s,.kian tbj of  $his secU..a.o-;a,, %a add: k i ~ s a ,  ar:y 

one or more coapa~tiolzs a ~ ~ ~ a a % z e d  ~rardes G2s laws of any judsdiciic n other 2h.m - 

one oF the Unltod StsLas may merge svi'kft; ant! dn%o one OZ more ~ ~ f z p 6 i  zi3.8~~ ex- 

isting urjc[er the og gk~f s Stage .11" . .- slsug",z.$~~Ir~a,r of ri-?sezltiag a:#qj! .s:eaet#n be a 

carpo~zli,on of ;he 5,gz",iis sf D ~ % ~ ~ P ~ : I ' ~ ~ ,  and jag $he k ~ v g s  ~fid&'c which t h  9 ~ i b s r  

= r c ~ p c r < ~ ~ P ~ ~ n n  ~ 5 : :  CO~~QFSZAB~~ 25" farmed, slre1.H permvr: s u c l ~  slarger, 

ti>:$ &i,], .'":>dx G j . 3 1 2 ~ f i 3 ' ' " . 3 0 ~ ' -  *' 'aU" 
::&.+ armhb,,i,, ~ 4 ~ p J $ ~ $ 6 $ ~ 6 1 ~ ~ 3  shall en.tcg I+&$% ss, E?gFGe?me!! 2 frs_ kvip-l'tt&ng 

Y!.; p, ' 
- * -. :...l& ~ l : ~ ~ e ~ .  jze:sc;+:,bc+ ,kbe heyins ancl @~ndS.E;1~11s of $he rile$?ger, 2h.e n? )& -3% 

c;srr -- ,,.c % .. g,:;r.me P?&a ef&r';:);, %he xnanp:ieg of coneeri-$$ng Zkae sb i~ f l2~  o , l  eac:.r, & 

. - 0 ; ? ~ $ g ' i " ~  %.., ,:‘I@. .a,*. I,+?..3.- o w - , r ~ i ~ ~ - s * . i J ~ ~ ~ . ~  &$a e= ,i,ccsl,;, - - "q -d :ae  0s trZh@g seq,s~?:iti~s of g2e i3<>33~3: j & j , ~ ~  re- 

2uI:ing Y~3a.: 3:: sui:$~j~.ving ,~;p,s<:$~ ml:artJer anei :sa;ck sther de,k&,%s almd p r ~  ,rfabms as 

xhalj, 5~ d~cxy~rzd necessaa-y <>>: g:iiiogrea, Yhe;-t? shalj &s-, $2 st& .s 

qhaj 1 ->I;.,?? 5:p ------ '" 3ff": 'st '-a g,& $g;@+l .iej eex$-&fjcAz%es ;~!C~ZE!:+:Z~?,E~Y~ si2&?2k c~ th~2r  ~CIG%$$ 2 2 :  **. , ,-. St&.& a* ,4.., * . ~ q * ? * z e . ~ ,  cw .- 

C..; j ;-,cw;:;G;..:~:.;i.iic.& 7.--, " .'.)" '" " 
-.. ..,", d,f ; ,J~.,; ,  $*zvJs $2 ~ ' ~ ~ ~ ~ t ~  ~ r $ ' ~ & ~ ~ ~ j ,  isrp+ $ >~ziz& $,:-I '&-e agg ;~~~~~~~ 



-. 
* 

be the laws that shall govern "the reouhhng or aum3.wing c0r;poraUon and that can 

be stated 9a the case caE a merger. 4 h y  such agmerwent may provide for the 

[s) The agreement shall1 be snuthLswfzed, adopted, approved, skgnud and ack- 

nowledged by each sT the ~on"af.tue~xt wrp~ra%ic)n~  ia acc:~rdan@e wit'tl the laws 

adopted, approved, signed and a~knowledged shhlEL be tilad 1Ba the s: 'ace of 

Lhe Seaetary egg State, and a copy thareof, ~e&!fied by the 3eqretaq1 08 State, 

shall be reoorded .as provided in sermon 252 of ads title with respect to Me 

merger of ~~~o~a"ed$lrga,I 01 th18 State. The agmernent, w k e ~  SQ !%led,,, 

act of nerger 02 the c=oastBtuent cs~sraUons  tor all gurpwes of the laws of this 

aec t i~n ,  

get) If the corpamtign resulting from or sasrm~iving such meaer is to be governed 

by the laws of any sta%e other than the laws sf this State, it shall agree that 

it may be sewwed with pmcess in  &his St&@ In any p ~ e e e d i i ~ g  for en: sr~ement 

provisions of ssc;iora 262 & ~ , A i s  %3;Be, and sha3  irrevocably agpoia *'%he 



Secretary of State as its agent to accept service og process l i l  any 

such suit or other proceeding and shall specify the iddress tlr9, which 

a copy of such prwess shall be maued by the Secretary of State. 

Service of such process shali bs made by p e ~ t ~ ~ n a l l y  dePiveriii:~g to 

and 2eavdmzg with the &c]hetary of State duplicate coplest of srlch 

plroccjss, The Secseta~y 05 ,%ate shall fo~thwith send by regl~tesed 

mail one of suab copies to such -tesultltng su~vhvdng ~0mi%t10n at 

address 8Q specliffed, U ~ % ~ S S  3 ~ c h  x@su&in$Or st~~ft t ing c2OQom- 

tion shall these&= haw designated &I wadthg to .khe Secpetz~ry of 

$tat@ a diffment address for such purpose, which case f t  ehafl be 

mail& to the last address so designated. 



3 253, Merger s f  parent corporation and subsidiary 

(a) Any corporation organized or existing under the 

laws of this State, or under the  laws of any other state or 

jurisdictdon subject to the laws of the Usitled States, if the laws 

of such other state or jurisdiction shall permit such a merge'r, 

owning at least 90 per centurn of the outstanding shares of each 

class of the stock of any other corporation or corporations 

organized OPT existing under the laws of this State, or under the 

laws of any other state or jurisdiction subject to the laws 0:: the 

United 8tates, if the laws of such other state or jurbsdictiar~, 

shall permit such a merger, may file in the office of the Sec'retary 

of State a certificate of such ownership and merger h Its name 

and under its corporate seal, signed by its president or a vilce- 

president, and its secretary or treasurer or assistant secret, i l r y  

O.F assistant treasurer, and setting iorth a copy of the r~as~~titiogl 

of its board of directors either to merge such other corpsrat: on 

or corporations into it and to assume a11 of its or their obblbgi~tfosas, 

or to merge itself or itself and one or mare of such other cc!:rp- 

orations, into one ad such other corporations, and the date c : ~ f  the 

adoption thereof; provided, however, that in case the pa~emul, 

corporation s2xiil not own all the outstanding stock of all tlaci 



stibsidlary corcporations : parties :o a merger as afore said, khe 

cesolution of the board. of director,~ cf t he  parerst eorpora.tl6: n 

shall state the terms and conditions 01 %he merger, Lncludi ;,g 

the securities, cash or ~L!mer considesatian t3 be issued, g 2fd 

or dsJivered by the survfv:ls?g corporation rrpvsw alxrender of 

each s h x e  of %ha sui?s%dleu.y corpsration or corparations p?c : 

ovlrnsd by the parent corporation, .E the parent carporatiorl be 

not the surviving corporatlosa, said resoltltion shall Bnelaxdc. 

p r ~ v f  sism for the pro rata ilssuar~ca 0% stuck of the sw-cvivbnl >f 

corporation te, the holders at the stock sf the parent torpor, 1- 

tion 611 sumender of the  carkificatca tlaerafor, a ~ d  said cert *fieate 

of ownership and merger shall stake that the gtroposed merg ?P has 

been a.ppr~.pved by the holdt3rs ct a amajority ez f  the stock of t F  e 

parent c o r p ~ ~ ~ t l o n  at 2 mreQi.ng 05 sv.cks stot3kheaBders duly c ailed 

8n.d held sAar 20 daysz .w_o.kda=e sf the puqmse 4;kzeifeof ;ma%les., to the 

last kmwn post offht:e address of each such stockholder, A 

certified c s p y  of the  certificate shall be recorded in the 03 ice of 

origdaaX ceraff.caPe og incorporallon recorded, Pd the s w  

vdvlng cormratQrz is organized exists under the laws og 

any state sr jarrisdictb~n, other Zhan the laws of this 



State, the  p~ovlsions oE section 252<d) of this title shall a so 

apply. to a merger u~derr  this  section, The righi: to specify the 

effective date of suck merger, as  provided i;rr, section 251ic I of 

this title, shall apply to mergers eonsummated under tlzis 

{b) Uposa the effective date of the merger, aU oii t h e  

estate, pssp&ty, rights, j?rlvi?.eges and franchises of the 

cuteporatisar or ccxporatloms which did not survive the ;n:erg~ ~:r 

shall vest in and be held rmd enjoyed by the surviving cosg: ma- 

%ion as fully and entirely and without change or dbsnhtztion,  as 

the s a m e  were be fore held and enjoyed by the corporation c:br 
, - 

corporations which did not: survive the merger, i and  be rnafil,icj&d 

and controlled by t h e  srarvivbng corporation, 2nd. except as 

hereinafter in this  section provided, in i t s  name, but subjc cd to 

aE.3 liabilities and ctbligati~ons of the corporation or corpora: doas 

which did not survive the  merger and. the rights of all credf i:ors 

thereof. Tihe sum%vfng corporation shall sot thereby acqu; re 
.-, . . . , 

, . 
- .  . , 

power to  engoge in any husiness or t~ exercise any sighto 

privilegs or fmnchdse, of a kind which it could not la~aaf~ab~~ 

engage IE'L or exercise under the provisions of the la-w by or pw- 

suant to which the su-wiving carporatlow is organized, Th a 



surviving corporation shall be deemed to htlve assumed all the 

liabilities and obligations of the corporation or corporatforls 

which did not survive the merger, and shall be liable in the 

same manner a s  if It had itself incurred such liabilities and 

obligations. Emf erence to recording date eliminated in 1 line 

onel. 

(G) U the surviving corporation is a Delaware c:orp- 

oration, it may relinquish its corporate name and assume jn 

place thereof the name of a corporation which did not surv:lve 

the merger by the inclusion of a provision to that effect in  the 

resolution of merger .ado.pted by the directors of the parent 

corporation and set forth in the certtficate of ownership and 

merges, and upon the effective date of the merger,the chauge 

of name shall be completed, with the same force and effect and 

subject to the same coglCEiti~.~q~~ and consequences as if suc:h 

chan* had been accomplished by proceedings under the appro- 

priate section of this chapter, ERefesencc; to filing and r~scord- 

iac~ eliminatsd. Reference to effective date substituted]. 

d l  ,Any plan of merger which requires or conterrtplates 

any changes other than those herein specifically authorized with 

respect ts the parent corporation, shdlB be accomplished uthder 

the provlsdons of sections 251 and 252 of this title. The ::trovi- 



si~rrs st section 262 of this ,title shall nohapply to any mesger 

elleceed under this r;t;ctic>ri, except as provided in subsect! 2n 

[e) of thi8 see4LBono 

(el In the evelml aPI of the stock of a subsldisry BeSawme 

corporation pasky to  a merger effected under this section is not 

owned by the parent corporation immediately prior to tfis mgirger, 

the surviving corporation $;hall witlzin 10 days after the effective 

dale of the merger, ~rotlby each stocklaoPder of such Delaware cssp- 

oration that the certificate of ownership and merger has bec,ome 

effective. The notice shali3 be sent by registered m a i l ,  ret lrrs 

receipt requested, addressed to the stockholder at his last known 

address as it appears on the baolts of the corporation, X i  tl te subsi- 

dfa-ry cerporation is a co_apoa"a%fsut. the stockholders of whdck are 

entitled to a right 0 6  appraisal pursuant to  the  provisions o: section 

242 [k) hereof a ~ d  If any such stucholder shall, within 20 

days dter the date oP ma%Ung og the msotice, demand in 

mitirig &om the surviving c~poration~ payment fa- his 

stock, suah swIving coltporation shall, withkt 30 days 

af&r the expiration sf the period 5f 20 days, pay to him the 



the value of his stock on the effective date of the mager, 

exclusive of any &?ment of value arising &am tho expectakion 

or accomp$iskment of said merger, E dwfng the period of 

30 days provided for herein the sumviv#ng corporation and e,!ny 

such objecting stockholder fail to agree as to the value of 

such stock, m y  such sf;6a&hoLder or: the carporation may fi,:le 

a petition tn the C o w  og Chaneesy as provided in sulbssctjtcrn 

(c) of section 262 of this title and thereupon the parties ~ l :~a lP  

b e  the sights a d  duties and fo21bw the procedure set forkk 

in subsecf%olias [dl to 0)  inclusive, of said section 262. 

["Effective daf e 02 merger" srabatihted %br "filing, arecosdil kg 

and OH e21EeetfSve date p ~ i s f a n " .  Gentence added to make1 

apprafsal apply only if provided for under 2625. 



254.  Merger of domestic corpuration and join%stook or cthar 
association 

(a) The term "joint-as"Lock association" as used in thias 

secttion, shall include any essacfatton of the kind commonly 

known as jolnt-stock association or joint-stock company and a iny 

tmtncarporated association, trust or enterprise hSving outstand ilng 

" shares bf stock or other evfdsmes of financial or beneficid inkerest 

0 therein, whether formed by agreement or under statutory authority 

or otherwise, but does not include a corporation. The term 

"stockholder", as used in this section, includes every member of 

such joint-stock dssociation ca holder of a share of stock or othes 

evidence of firianctal or beneficial interest therein, . 

(b) Any one or more corporations orgadzed under tht~ prov- 

isions of this chapter, or exlsting under the raws of this State,. may 

r- 
merge with one or mare joint-stock associgtions , except a fain ti-stock 

assoelation formed under the laws of a state which forbids suo:n merger. 

Such corporation or co~poratio~xs an$ such one or more joint-stcrck 

asabciations may merge into a single corporations which may be any 

one of such corporations, or a new corporation to be formed by means 

of such merger which new corporation shall be a corporation of this 

state. 

(c) A l l  of such aorporations and such joint-stock assl:lciation 

or joint-stock associations sh la l  enter into en agreement bn wr:rtfng 

which shall prescribe the terms and conditions of the merger, tlze 

mode of carrying the same intab effect, the manner of comertirq: the 



shares of each of the corporzit2uns and of the stock or shares (of 

each of the f oht-stock associaticms or financial or beneffcia t. 

interests therein into shares or other aecurit.eies of the corporiitfon 

resulting from or suwd,vhg such merger a d  such other de"caflr4, and 

provisions as shall be deemed necessary or proper. There slaall 

also be set forth in the agreement such other facts as shall ellen 

be required to be set forth in: cerPllficates af incorporation by the 

laws of this State and that can be stated in the case of such tnerger, 

(d) The agreement shall be authorized adopted approved, 

gigned and acknow2edged by each of the corporations in the rhanner 

proprided in section 251 of this title, and in the case of the jc,:lnt- 

stock associations in accordance with their articles sf assoc8.ation 

or other instrument containing the provisions by which they ate 

organized or regulated or In accordance with the laws of the &ate 

under which they are formed, as the case may be. The agreesment 

so authorized, adopted, approved, signed and acknow1edged ishall be 

filed in the office of the Sec1retai-y of State and a copy of the (ligreement 

certified. by the Secretmy of StateB shall be recorded as provlr%ed in 

sections 251 and 252 of this title with respect to the merger of COTE)-= 

orations of this State. The agreement, as of the effecthe date thereof, 

shall thenceforth be taken and deemed to be the act of merger of the 

corporation or carporations and of 'the j~dat-stock association ar joint- 

stock Lassociations, for a13 purposes of the Saws of this Sgctteqr 



(el The provbsbsas of sections 259-262 and 328 of tEalls title 

shall, in so Ear as they are applicable, apgEy to rnei-gess betw (sen 

csrpo~atlons and joiz~t-stock associatiamrs; the wgrd. ''corporat hon" , 

joint-stock associations as clefltraed herein* The ~ t q o n a l  liability , 
if any, of any st6ckhoIddr of a Joint-stuck as~c iat tqn exlst&@ at.*e 

t ime  of such merger shall not thereby be exti~gutshed; shall Y csmain: 

personal to such .stoc&alder and shall not become th:e f iabUit y of' any . ' 

subsequent transE&@e of any share of stock in. such merged crttporatio~ 

or of any other stockhojlder d such merged corporaitcjn. 

fConsolddation reference eliminated and "effective daten subsli-fuked 

for :-cording and fiannd 



$ 25 5, Merger 0% domestic nr~nr-stock , non-profit cot-porati~ 12s 

(a) Any two or more! ncsn- stock, s~sn-pro-Iit carporratif :ms 

organized under the prc~vSs%om~s of this c h ~ p t e r ,  or existing un:ier 

the laws of this State, may nriergs h t o  8. sLegle corporation w! :ticla 

may be any one of the constituent corporations oar a new non1;11%odrk 

/- ..- non-profit corpsration. to be formed by means of such snerger e s 

shall be specified I ra $he agreement provided for In subsactlou~ 

@] of this section, 

(b) The members  of the governing body, however cal:led. 

or a majority sf them, of such corwrations as deske to merge:, 

may enter into an agreement signed by them and under the mz::rorats 

seals of =the respective coaparattons, prescribing the  terms as'd 

, conditions of merger, the mo;de of carrying the same tnto eIfe~::t, 

ar?d stating such other facts .required or permitted by the prow:'.siouaa 

of this chapter to be set out in cea-tlfkates of incorporation fctr 

non-stock , non-profif corporations, as can be stated $ra the cl '~se 

sf a merger, stated in such aiEPc?red form as the cfrc\mmstancas of the 

case required, as we19 as the manner of converting ths me&< rshtps 

of each of tfre eowst$tuent corporitrtio~s into memkershdps of tlre 

corporation resulting fkom or srrivPidng such merger, with sucl :! other 

details and psovisa~ns as are deemed necessary, 



9,) The agreement shall be submitted to the snernbcrrl 

of each r=c~ns'tttuerit corporatioq who have the right to vote for 

the election of the members caf the governing kddy of their 

corporatiom, at a meeting thereof, called separately for the 

purpose 03' taking the same irsto consideration, Due nol:tce 0::: 

the t i m e ,  place and object of the meeting shall be given by 

publicatiorz at Least once a week for four successive weeks in 

one or more newspapers publilshed in the county wherein each 

such cosporatbon either has bi:s principal office or conducts its: 

business, and a copy of such notice shall be mailed .to the %ai;t 

known postofibce address of each mernber of each such cospo!-ation 

who has the right to vote for the election of the members of t h e  

governing body of his corporation at least 20 days prior 'to the 

date of such meeting, and at such meeting the agreement shalil be 

csnsldeaed arid a vote by ball.ot, in person on by proxy, taken for 

the adoption osmjectdan of the same, each member who has t h e  

right to vote for the election of the members of the  governing ]:body 
. . 

, , . . 

of his  esrpordtton boi~cj entitled to one &tern E the vbtes of two-thirds 

af the gotal number of members sf each such corporaiton who kmre the 

voting power abo& mentioned shall be for the adoption of the agree- 
- ,  . . . ' 

ment ,  then theit &ct shall be certLfiad on ihc, 'vgrekhent by tho officer 
, . .- . . 

of such corporatibn performing the duties ordindrily pea>fornled by the 



secretary or assistant aecre&a-ry of d corporation, under the seal 

of each such corporation. The agreement so adapted and. certitfied 

shall be signed by the officers of each 0% such corporathns pemrrform- 

ing the duties ordl.parlly perfcjrmed by the presibe~.t or vLce-pr~'::sid,ent 
1 ' 

and secretary or assistant secretary of a corporation,, under thrs 

corporate seals thereof , .  , and acknowledged by the officer of each . , 

such co~oa-ation-performing the duties ordinarily performed by the . , ,  

president or vlcepresldent of a corporation before any officer 
. . 

authorized by the. laws of this State to' take acknowledgements of 
. , I .. 

deeds, to be the respective act, deed, and agreement of each of 
, . . .  . 

the . corporations . ,. The agreement so certiff ed and acknowledged 

shall be filed in the oMice:of the Secretary of State, and a co~ly 

thereof c~;a"ciB$ed by Secretary of Stdts, shall be recorded b:sn the 

sf2ice;s 04: the recordqrs of the counties of this State $as which #:he 

respective corporations so merging shall have the& 5~iginal ct:rtMjcates 

of incorporation qecorded, or i d  any of the csrporateqns . _. shall -. k w e  been 
. . 

specdally created by public act of the bgkslature, then 'the ag ireernent . - 7 :  , 

shall be secolrdlq.d- dHi: $he e4augt.y where such csrpara't%on had i t s  principal 
. . . .  . 

place of business,? The agreement, when so f . i i~d,  
. . ,  

shall ..henceforth 

be taken and deemed to .be the agreement and act of merger of' lcke carp- 
, . . . 

orations. Such ~eg;rasrd, or a certified copy thereogo shall be t rpldence . , . . 



of t h e  agreement and act sf snerge 

observance and paformancc; of al 

t~ have? been obse-wed and perfom' 

(d) If, under the 1;1rovis 

oration of any one or more of the 

shall be no rnembrs who have tlab: 

the members sf the governing %md 

members of that body themsc!lves, 

members of the goves-ning body of 

at a meeting thereof, caUed sepa 

the meeting shall be publbskd an 

governing body in the same maslllf 

meeting 5 b  the members 06  a eorpc 

of the total number of me.mbe!rs of 

ballot, in pason, for the adgptio 

be! cerffgied on the agreement in 

in Lhs ease of 'the adoption c ~ f  the 

of a ~0rporae;jon and thereafter eht 

to consummake the merger, 

of the corporations and of the 

acts 3rd canditiows areces ; a y  

ied preesding suck merger, 

bns of the certlbieale, of inl :orp-; 

:onstituent et4rph)~at~orzs, t iere 

right ta vote for the electk bn of 

r of the corporation other than the 

the agreement duly entered into as 

section shall be submitted it0 the 

such corporation or corpora iUons, 

3 mailed to the members sf ihe 

r as is provided in the casfi o,C a 

sation. If at the mesttag IWO-thixds 

the g~arembwg body shall vtite! by 

a of the agreement, that fac :t shall 

:lie same manner as is prow kded 

agreement by the; vote of %hie members 

same pmcedrnre shall be fc4llowed 



2 i - 

!$ 2 56. Merger of domestic and foreign won-stock, non-profit c orpomti~ns; 
service of process upon surviviaag corporation 

(a) Any one or more non-stock, non-profit csgporations organized under 

the .provisions of this chapter, or existing under the Laws of ehf is State, may 

merge with one or more other norm-stock, non-profit corporation;&, organized 

under the laws of any other state or ~ta tes  of the United States i f  the laws 

under which the other wrporatiori or corporations are formed ~ h i ~ f f  permit such 

r- 
merger. The constituent corpomtions may merge into a single crorporation, 

which may be any one of the eonstftuent corporations, or they rmy merge 

to  form a new non-stock, non-profit corporation, which may he a oaporation 

of the state of incorporation of any one of the constituent cexporations as 

shall be specified in the agreement provided for in subsection (h) of this 

section. 

[b) All the constituent corporations shall enter into an  iigmement in 

writing which shall prescribe the tams and conditions of the rnlwger, the 

mode of carrying the same into effect, the manner of converting the member- 

s hips ofeach of the constituent coapawitions into memberships of the corpor- 

ation iresulting from or surviving such merger, and such other &&tails and 

provisions as shall be deemed necessary or proper. There shall also be 

set forth in the agreement such other facts as shall then be req~hited to be 

set forth in certificates of incarporation by the laws of the  stat^ which are 

stated in  the agreement to be the laws that shall gwern sad rasulting or 

suntfving corporation and that can be stated tn the case of a mwtger. 



[GI The agreement shall Be authorized, adopted, ap] :lroved, signed 

and adcnow8edgsd by ea& of %he wnsth8uf;ra.e corporations hr, acssrdance 

with the laws under which it is formed and, in the case of a De2aware cowor- 

ation, in the manner prowifsled in section 2 55 of BPlf s title. 3 he agreement 

so authorized, adopted, approved, signed and ackaowlledgetl shall be filed 

in the odfice of the Secretary of Skate, and a copy $hereof, crsrtiMed by the 

Secretary of State, rmhall be recorded as provided in section 1155 of this title 

with respect Eo the merger s f  corpssat&ons sf this State. The agreementp 

when so filed, shall be taken and deemed to be the agreeme~ht and act of 

merger ~d the consUtuent c2cr~rpora9hons for all  purposes of t h e :  laws of this 

State. 

(d) f f the corporatian resulting OF surviving such me1 grar is to be governed 

by the laws ;if any state other than the laws of this State, it shall agree 

that it may be eemd with process in this State in any pmcesding for enforce- 

ment of any obligation of any constituent corporation Q& this 13tate, and shall1 

irrevocably apgmint the Secretary sf State as its agent to accept senrice of 

process in an action for the enforcement of payment of any milch obfigation 

and shall specify the address to which a copy of such procetis shall be mailed 

by tne Secretary ob Stale. Sewice od such process shall be ~rnade by personally 

delivertrig to and leaving with the Secretary s f  State dupiicato copies of such 

process. The Secretary of '.State shall forthwith send by reg lstered mail 

one of such copies to such resul9fng or surviving corpmtion at its address 

so specified, unless such resulting or surviving corporation &hall thereafter 



have designated in writing to the S~tx-etaw of State a &f%erolnl, address Ear 

such purpose, in whk6b case it shall be mailed 00 the last address so 

designated. 



--of Folk 

182 - 184 He proposes that for eolrporallons under jur ls- 

diction of the So E, C , the two-thirds requtr merit 

be droppecl to a majority, E'see no prarpos8:? %o 

this and befiewe that to have different vote re- 

quirements f a  different types al corporalio~rs 

will only promote' confusf on, 

Pie recornenlends that the present provision llh& all 

stock shall have the right to vote remain a:: is, 

apparently. co~dbtions thf s on the abolition of 

appraisal rights and the change in the reqraked 

per~entage, 1 bell be^% 18 shoraki be left as is 

mgard%qss of other changes, 

He suggests the adoption of a class vole p~ovbsion 

to countsr.=balanc:e slimination of appraisal rights, 

E feel that lnelsasissm of a c l a s s  vote in the aerger 

procedure deprives our corporation law 0% a needed 

f2exib%lity, and will result  in inhibiting rne::gers. 



% recomnz~srd %hat Eke proposed r~vision be !:!is- 

approved in its entirety. 

Me suggests that the  power of abandonment after 

stockholder approval be included in the stakute. 

Defa~4are corporations frequently include sl tck a 

provision in merger agreements, and it shorrld be 

legalized. 

I approve the language at the tap of page 1S 10 as 

subparagraph [dl to S 251, 

Procedure for execution, etc , shou3d confol :m 

with action taken by commSttea, 

f suggest adoption sf the language a8 the tc:p of 

this page as 5 251 [el with the addition of the 

phrase "of the surviving corporation" after the 

phrase " cedf lcate of incorporation" 'in the 

fixst line. 

I heartily agree that 5 252 $a) should be amended 

so as to include foreign corporations, 

Sections 2510 252 254 B ~ C  . refer to merge!:r con- 

soEidatbon,, Should not s 253 be amended t,:~ 

include consolidation ? 



Tle proposed addition has merit, 

The reference to 5 251, in 3stne 4 should be 

s 259, En the Interests of clarity, 1 believe' 

the suggss.ted change fcom [a] to @$ should 

be adopted. 

a6 don't see the necesslbey f ~ r  the change sugc3 

gested fn $j 261, 

I recommend the adoption of the language 

appearing at the bottom of page 195B a ~ d  the top 

of 195C, This will keep us abreast of Mew 

Y Q F ~  and proarided added flexibflity to the lailv, 

Mote that the p h a s e  "the percent1' on Une 4 

sf page 59SC shouk.l be "ten psrcent", 

I recommend the change suggested in $$ 25.8 k 

to allow cask to be used in addition to seem :files 

as payment for the shares of the mow-stnsarivb r~g 

corporation, This xou%d require the adoptic !n 

of the language appearing at the tog of 195E, 

Z feel. that the appraisal remedy should be re +. 
tained. Hctw@w8rb if the committee is of a 

contrary opidon, I favor alternative 2 on page 

197'0 
-3- 



Certain changes are suggested in the apprai;'!;al 

procedure, 1 assume the change suggested :.:n 

paragraph I is existing law and not necessary, 

The change in 2 (page 201) seems burdensoms 

and not particularly beneficial, i[ believe the 

court already ha.s the power defined in 3 baqe 2021, 



A 2 57. Merger of domestic stock and mm-stool c0sporaOcions 

(a) Any one or more naa-stock 6opm$fons, whether or@anfzed for 

profit or not ergantzed for profit, organized under the provisions of this 

chapter, or eldsting under the laws 05 &is State, may merge wkth,one or 

. more stock coplporaObons, whether organized for pmfid or not orqaaized for 

pr~f i t ,  organized under the pn>visfons of this chapter, or exist ilng under 

the laws of this State, into a single corporation which may be any one of the 

constituent corporations or a new conpoxattan to be formed by itleans of such 

merger as shall be specified in the agreement provided for in s tubsection 

[b) of this section. '6he new corporation or the surviving constituent 

corporation may be organized %or profit or not organized for prcAit and may 

F . s  a stock corporation ar a membership corporation. 

Qb) The directors, or a majority 0% them, of such stock mrporati~ns 

as desire to merge and the members of the governing body , howewer called, 

or a majority of them 0% such non-stock c~rporations as desire to merge may 

enter into an agreement signed by &em and under the COrpotat~B seals of %he 

respective cmporations, prescribing the terns and conditions uf mgrgst, 

the mode of carrying the same into effect, and stating such other facts 

required or permitted by the provisions of this chapter to be st& out in wrt- 

ificates of incorporation, as can be stated in the case of a metrger, stated 

in such a1tered form as the clr~umstances of the case require, as well as the 

manner of converting the shams of stock of a s t o ~ k  corporatioca and the 

interests of members of a nan-sf;oek co~psratfm into shares 01" other securities of 



shares sf stoc&olders in a stack corporation and the bZaCierest;s 0f members 

sf a nm-st~ck corporation into membership interests ,sf $fie r;,,on-stock 

corpwa8bon resailung &om or sumdng such merges, as' the cisse m y  be, 

with such ohem* details and pr~virsions as are deemed necessary. Zn such 

merger the ir&eag;sts of meaaalsers 0% a mnstitiaekt non-stock c'orporatbsn may 

be treated fn various ways so as $0 convert such interests into Interests of 

/- value, other than shams of stock a i ra the p r ~ p ~ ~ e d  new OF re liati~hlg stock 

corpcbratf~n or into shares (bit s t o ~ k  in the propcsssd new or re :iulPi- s b c k  

corporation, voting or non-voting, or into creditor bsterests 1:rr any other inter- 

ests of value equivalent to theis membership interests in theLr non-stock 

corporationi The voting riglhts of members of a constituent n on*stock 

corporation need not be considered an element of value in mtiasuring the 

reasonable equivalence of elhe value of the interests reeeivet k in the new or 

resulting stock Qosporatictn by members of a constituent R O ~ - ~ $ % W ~  corporation, 

nor need the voting rights of shares of stock in a co~~stituenl~ sto& corporation 

be considered as an element sf value in measuring the reasoaable equivalence 

of the value of the bnteresta; in *he new or resulting non-stack corporations 

received by atocfiofders of a constituent stock corparatisn, and the voting 

or non-voting shares of a stock corporation may be conave&el:l into voting 

or non-voting regular, life, general, special or other type o:f mejnbsrshi p, 
I 

however designated, creditor interests or participating inten?!stg, in the 
; 

non-stock carporation resulting from or swivirag such malrgr fr @ a stock 



shaif, be authorized, abpted, approved, signed and ackao~vltadged by each 
f l  

of said 'constituent corporations in the mmer pres6:rfbsd by ::tiestion '2 SB 

of this title and, in the case of e a ~ h  aonstittlent nor%-stock ct>rporation, 

it shall be auekodzsd, adopted, approved, signed and askno~eledged by each 

of said constituent corporations in the mmea prescribed by :%ection 255 

of this title. The agreement so authorized, adoptedo apprawclld, signed and 

and acknowledged shall be filed in the office 0% the Secretary of State, and 

a copy ?hereof duly certified by the Secretary of State, shall be recorded as 

provided in seaon 251 [c] of this title. The agreement, whe:a so Wed, 

shall thenceforth be taken a~;d deemed to be the agreemenst and act of 

merger of the constituent corporations for all purposes of the ]law of this 

State. 

(4 Nothing in this srsction shall be deemed to authori:ze the merger 

of a charitable non-stock corporation f nto a stack corporatior I(, whereby the 

charitable status of such mm-stock corporation would be Itas-i; or impaired; 

but a stock corporation may be merged into a charitable non-8-k corporation 

which shall contintas as the surviving coxporatiora. 



/b 258. Merger of domestic and foreign stock and non-stock ,zorpocatlons 

(a) En the merger of D@Lawwe an6 foreign stock and :,ken-stock 

curpxa%Bcms, any one 0% more cormralbons, whether stack: < rr non-stock 

cokporatisms and wheher organized for profit or nai: srgarnizc!d far profit8 

organized un&r the prc9visberns 9% this chapter,' or existing tinder the laws 

of this State, may merge with one ss wore okl~elr esrpauattoraii, .wkZeE&ell' .stock 

or non-stock cxxporatiows and whether organized for profit air not organized 

for profitp organized under the laws of any ather state or slettes of =the United 

States, if the laws under which the &her sorposratisn or coqr~ratiokills are 

formed shall permit such rnleagaea. The constituent co~poratbtrns msy merge 

tn%o a single copprsrakicm, uvhich may b any one 0 8  the coeasrjitllierrt corporations, 

ox they may merge O ~ Q  farm ~1 new qorporatio~, which may kt@ a corporation 

of the state of in~~rporation of any one 02 kfre constlttaent cthrporatfo~s, and 

the new or surviving corporation may be either a stock corpcrratfon qr a mem- 

bership corporation as shall be specified in the agreement plf~vided tor in 

subsection [b) of Obis section. 

Qb] %ha method and procedure to be foilswed by the c ,onstituent 

corporations so merging shall be a8 prescribed in section 2 t 7 of this title 

in the case of Debware corporations. The agreement of me1 per shall also 

set forth such other facts as shall then be required to be ael f ~ & h  in certif- 

icates of fncorporation by the laws of the s&a.ke which are s99ted in the agree- 

ment to be the Saws which zsha%% govern the resuatkng or sumlvfng corporation 

and that oan be stated in the case of a merger anithe agreeinen$, in the case 



sf foreign csrpar&tions, shall k at~;r.tfaorized, adapted, apprcp~red, signed and 

ackncawledgedl by e a ~ h  of the coristituerit goreign co~rpsratiorne bra a~cmdanee 

with the lisws under which each is &xmed. 

(6) The requirements oiS section 252 [dl of this title a:b to Wle,appoint- 

merat of the Secretary of State to receive process and the mc?arl.rser of . serving . 

the same in the event lhe,nevu st stl~711vlng ~grporabion is t.0 ]:be governed 

by 'the laws 0% any other state shall aEsq apply to mergers ,+f iepted under 

the pmvia$ons lob this ~630t161Ile 

(ca) The pmvisions af sstSion 257 [a shall apply to till mergers 



§ 259 Status, dghts , lfabtlities , etc, of couastitt~ent and 
smrvivf ag corporations follda~~bng merger 

(a) When an agreement of merger shall have bean miigmd, 

acknowledged and filed, in accordance w1%h the sequkemnts off 

this sub-chapter, or upam. the @fiec%iv? date of the merges if c~tkrher- 

wise stated In the cerLdf?.cate, lfQs all purposes of the Saws at this 

State the separate existence of all Efae constituent corporatioris, 

parties to said agreement, or of aU such coastltuent corporat bnzs 

except the one inlo which the athm or others of such constituent 

colrposatlons have been merged, as the case may be, shall obase 

and the constituent corporations shall become a new cor~rat.Lond 

or be merged into one 02 such corporatf~ns, as the case may : ae, Iln 

accordance with -the proviaians of said agreement, possesodnc$ a 1  

r9ghf s , privileges, powers and kanehfses as wen 0% a public as of 

a private nature, and being subject to aff ehs restrdcfonrs, db,?rabilitles 

and duties of each of such corporations so merged and a91 and singular, 

the dghts, privileges, powers and franchises oi each of said c ~ r p -  

orations, and all property', reah, personal and mixed, and all debts 

due to any of said comrstituent corpo~atlons on whatever accotimt, as 

well for stock subscriptbns as all other thi~grs iri actlor or Ka~:!bsagfng 



to each of such corlpbratiaas shdi  ba vested in the 

coiposation resulting Pmm dr su,wiving such merger; and a91 

property Pights , ~rfvfleYe so p ~ w w s  and: franchises, and aP1 

and every other interest shall be thereafter as effectually the 

of the several and . . respective csasstituents colyporations, and 

the title to any real estate vested by deed or othqm$..se, unde ir 

the laws of this State, in any of such constitittent corporatEo~ks, 

shall not revert or be in any way impaired by reason of this 

chapter; but aQhr&ghts of creditors and all liens upon.any pro1:ll- 

unimpaired, and all debts, EtaSsllities and duties of the respec:- 

tive constituent co9"plbarathns shall t h e n c e f ~ a  attach fo said 

resulthg 05: surviving earpsration, and may be enforced agai~lsl: 

it to Eke same extent as if said debts, IiabPiities and duues Itad 
, . . . . - 

been incurred or contracted by it* 

out any order or action cpaz . the , garre of any c o w *  oy otherwise, 

all appointments, designations, and nominations a and a13 021 er 

rights and interests as Qra $tee, executor, administrato~ I rag1 B ~ P W  

of stocks; and bands, . . guardian of est~tes ,  qssign&e, seceiwei., 



trustee of estates of persons meatally fltll and in every o&rlr 

Eiducdary capacitys shall be automaticallly vested Itn the 

conpofatfon aresufthg from or swvtrting such merger: provi(.?t&, 

however, that any party in interest shaU have ,W rLght to 

.apply to . an . appropriate court or tribunal fur a detmtto!er  

.,as to whether the resulltlng corporation shall continue to sr$rve 
- 3  - 

'in the same fiduciary capacity as efie merged coqxxeti.031, or 

whe'thcw a new and d.tEexent fiduciary shouid be appointed, 



g 260 Povvers of corpo~ation resulting Efom or suw"(~Pv;bn:g merger; 
Psauamee of stack, bonds or other indebtedness 

When two OF more ~omratisns  are merged, the corporation 

resulting from or sunr&vin.g such merger may issue bonds c r other 

obligations, negotiable s u l ~  a ~ e m i s e ,  and with or without C C P Z E P ~ ~ S  or 

interest sertifis;atea thereto attached, $0 an amount suffic ient with its 

capital stock to provide for all the payme~ts it will  be rec tubed to 

make, or obligations it will  be required to assume, in arc er to effee;@t 

such merger, For the purpose of se~udnag the payment of any such 

bonds and obligations, it shall be h w h b  %or the ref;ulfAra$ or searvivksag 

~srptxation to mortgage its corporate kan~hise ,  rights, g lrivileges 

and property, real, peir3oniaE or mixed, The resulting or ~hu~~li'~~ilng 

eorpomtboan may issue certific%%es of its ~apitall stack and other securities 

to the stockholders of such constituent wrporatlt~ns, in I ::rr;ehange or 

payment far the original shares, in such amount as shall be necessary 

in accordance with the terns of agreement 0% merger in order to effect 

sueh merger in the manner and on the terms spece'ified in 8uch agreement. 

[Conso$ida%ion eUminated; hngaaage slJightfy revised in liilne 7) 



5 261, Effect of merger upon pending actions 

Any action or pr~c(eeQlng~ whethex civil or criminal, 1 hending 

by ~r against any of the eoqoratlans merged shall be grosecu~;ed as 

if suck merger had not taken place, or the csrposatfon resultatBjh,g tram 

or surviving such merger shall be substituted in its place, 

[ "whether civil or crlmdamal" added 



§ 262, Payment for stock oa meniberahip of person objecting 
to merger, 

(a) Mo change, 

fb) The c~rporakion resulting &om or stl~~ivingl any merger 

shall within 10 days after the effective date s f  the agreement, notify 

each stockholder: in any corposaeton of this State so merging, who 

objected thereto in writing and whose shares were mot voted i : n  

favor of such merger, and who filed such witten obfec t i~n  wd:h the 

corporatbn before the taking 0% the vote on such merges, that the 

agreement has been f Ued, The notice shall. be sent by regist wed 

mail, return receipt requested, addressed to the stockholder tit his 

last known address as it appears can the bscsfgs of the cosporat.l,on. If 

any such stockholder shall. v~ithla 20 days after the date of mritling 

of the noace demand writingo from the cosgosation re~ultin<~ fmm 

or swlv9at.g such merger, payment for his stock, such sesulti~~g 

or smd.ving corporation shallZE, within 30 days after the expixa tiom 

of the period of 20 clays, pay to him the value of his stock on the 

effective date of the rnesger, exclusive sf any element of value 

arising from lfre expectation 03: aecomplafshment of such rnePgelL, 



[d E during the period of 30 days provided for in 

subsection of this section, the corporation and any such 

objecting stockhofder fadl OQ agree as to the value QP such stclck, 

any such stockholder, or the coryorattcsta resml.tlng &om or surviving 

such merger, may by petittors Piled in the Court,of Chancery within 

four months after the expiration of the period of 30 days demah,zd a 

determination of the value of the stock 0% all such objecting srtock- 

holders by an appraises to be appofnted by the Court, 

(db No change, 

No change. 

$fj No change, 

b) No change. 

&I No change, 

0) Any stocfiolder who has demanded paymeml,: of his 

stock as herein provided shall not thereafter be entitled to vote such 

stock for any purpose or be entitled to the payment of d%videnlds or 

other &stsfbution on the stock {except dividends or other distributions 

payable to stockholders of record at a date which Bs prior to tile date 

of the recording of %he agreement] unless the appointment of e8.n 

appraiser shall not be applied for within the time herein pmvi;deQ, or 

the proceeding be dismissed as to such stockholder, or unless such 
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February 8, 1966 

NENORANDUM TO MENBERS OF TEE DELAWARE CORPORA:'!'ION 
LAW REVISION - c O M ~ E F :  

 he Honor~ble Clarence A .' Southerland 
S. Safrmel Arsht, Esquire 
Henry M. Canby, Esaulre ./ * 

Richard F. Corroon, Esquire 
The Honorable R i s h a  C. Dukes 
Clair  John ELlloran, Esquire 
Irving Morris, Esquire 
Mrs. Margaret S. Storey 

The attached comments covering pages 21-22 and 21:;-29 of t h e  

Folk report represent our views concerning the  suggested r~i!vision of 

Sections 106, 107 ftnd 108. 

Attachment 



Pages 2 1  and 2 2  o f  t h e  Folk R e ~ o r t  

I n  h i s  Report  P r o f e s s o r  Folk makes t h r e e  p roposa l s  i n  
r e f e r e n c e  t o  S e c t i o n  106 and s e t s  f o r t h  a r e v i s i o n  clf t h e  S e c t i o n .  

(1) Whether o r  n o t  r e c o r d i n g  i s  r e q u i r e d ,  c o r p o r a t e  
e x i s t e n c e  should  beg in  when a c e r t i f i c a t e  o f  i n c o r p c ~ r a t i o n  o r  any 
o t h e r  c e r t i f i c a t e  i s  f i x e d  wi th  t h e  S e c r e t a r y  o f  S t ~ t e ,  Recorda- 
t i o n ,  if r e q u i r e d ,  should  be a  c o n d i t i o n  subsequent  n o t  a f f e c t i n g  
c o r p o r a t e  e x i s t e n c e .  

( 2 )  The f a c t  of  f i l i n g  should  be c o n c l u s i t f e ,  n o t  merely 
presumptive,  ev idence  o f  t h e  due performance of  a l l  c o n d i t i o n s  
w i t h  an  excep t ion  i n  t h e  case o f  Sec t ion  2 8 3  proceeclings by t h e  
Attorney General ,  P r o f e s s o r  Folk p o i n t s  o u t  t h a t  mcking c o r p o r a t e  
e x i s t e n c e  c o n c l u s i v e l y  d a t e  from f i l i n g  v i r t u a l l y  e l m i m i n a t e s  a l l  
p o s s i b i l i t y  o f  d e f e c t i v e  i n c o r p o r a t i o n  r e q u i r i n g  r e s o r t  t o  t h e  
de f a c t o  d o c t r i n e .  - 

( 3 )  E x i s t i n g  S e c t i o n  1 0 6  r e f e r s  t o  "paying, t h e  l i c e n s e  
t a x  t h e r e f o r  t o  t h e  S e c r e t a r y  of State1' .  The r e v i s e d  s e c t i o n  omi ts  
t h i s  language,  

Recommendation. We s t r o n g l y  recommend approva l  by the 
Committee o f  P r o f e s s o r  F b l k r s  r e v i s i o n  of S e c t i o n  1C6 which w i l l  
make t h e s e  p roposa l s  e f f e c t i v e .  Cons ide ra t ion  coulcl be g iven  t o  
s h o r t e n i n g  paragraph (a) t o  r e a d  as fo l lows :  

" ( a )  The e x i s t e n c e  of  t h e  c o r p o r a t i o r ,  s h a l l  
beg in  a s  of  t h e  d a t e  endorsed by t h e  S e c r e t a r y  of 
S t a t e  upon t h e  o r i a i n a l  f i l e d  CODY o f  t h e  c e r t i f i -  .. d 
cate as- provided  b? Sec t ion  - ( F i l i n g  clf 
In s t rumen t s  l l .  

(The r e f e r e n c e  t o  t h e  Sec t ion  i d e n t i f i e d  2 s  
" F i l i n g  of Ins t ruments"  is  a p p r o p r i a t e  onl,y i f  
t h e r e  i s  approva l  o f  such a s e c t i o n ,  See page 6 
o f  t h e  Report ,  P o s s i b l y ,  a l s o ,  i n  p a r a g r ~ . p h  ( b )  
t h e  words " i n c o r p o r a t o r  o r n  shou ld  be i n s e , r t e d  
b e f o r e  l f i n c o r p o r a t o r s l l .  

Comment. 

(1) Recording,  The p r a c t i c e  o f . r e q u i r i n g  r e c o r d i n g  i s  
a n  a n t i q u a t e d  one which s e r v e s  no u s e f u l  purpose,  I t  is  b e s t  
omi t ted .  However, t h e r e  a r e  l i k e l y  p r a c t i c a l  r e a s o m  why it i s  
n o t  f e a s i b l e  t o  do s o ,  The d e s i r a b l e  a l t e r n a t i v e  i s  t o  make 
r e c o r d i n g  a c o n d i t i o n  subsequent  s o  t h a t  c o r p o r a t e  e x i s t e n c e  
commences upon f i l i n g  w i t h  t h e  S e c r e t a r y  of  S t a t e ,  The p r e s e n t  



r equ i r emen t  h a s  r e s u l t e d  i n  d i f f i c u l t i e s  when a De1,aware corpora-  
t i o n  q u a l i f i e s  i n  o t h e r  s t a t e s ,  e s p e c i a l l y  i f  f i l i r , g  w i t h  t h e  
S e c r e t a r y  o f  S t a t e  i s  on one d a t e ,  r e c o r d i n g  on a l a t e r  d a t e  as 
sometimes happens,  The r e c o r d i n g  d a t e  i n  a n  a p p l i c ' a t i o n  does n o t  
c o i n c i d e  w i t h  t h e  f i l i n g  d a t e  i n  t h e  c e r t i f i e d  copy s o  t h a t  d e l a y s  
i n  complet ing q u a l i f i c a t i o n  may occur :  

(Note: I t  i s  impor t an t  t h a t  a l l  o t h e r  f i l i n g s ,  such  - 
as amendments, be made e f f e c t i v e  upon f i l i n g  c f  t h e  docu- 
ment w i t h  t h e  S e c r e t a r y  of S t a t e , .  r e c o r d i n g ,  i . f  r e q u i r e d ,  
t o  be a  c o n d i t i o n  subsequent ,  This  a p p l i e s  a l s o  t o  mergers 
and c o n s o l i d a t i o n s ,  While i n  most of t h e  a p p l i c a b l e  S e c t i o n s  
a d e f e r r e d  e f f e c t i v e  d a t e  may be  prov ided  f o r  .it i s  s t i l l  
d e s i r a b l e  t h a t  r e c o r d i n g  be made a c o n d i t i o n  subsequent ,  
I n  t h e  p r o v i s i o n  w i t h  r e f e r e n c e  t o  t h e  d e f e r r e d  e f f e c t i v e  
d a t e  t h e r e  i s  r e f e r e n c e  t o  " d a t e  o f  recording1 ' .  Th i s  shou ld  
be  changed t o  " d a t e  o f  f i l i n g  i n  t h e  o f f i c e  of t h e  S e c r e t a r y  
of S t a t e " . )  

( 2 )  L icense  t a x .  There  i s  no r e f e r e n c e  anywhere i n  t h e  
l a w  t o  payment a t  t h e  t ime  o f  i n c o r p o r a t i o n  of  a t a x  c a l l e d  a 
" l i c e n s e  t ax" .  There  is a t a x  based on a u t h o r i z e d  c a p i t a l  s t o c k  
and v a r i o u s  f e e s  which must be  pa id  when t h e  c e r t i f i c a t e  i s  p r e s e n t e d  
f o r  f i l i n g .  I f  t h e  c e r t i f i c a t e  i s  f i l e d ,  it f o l l o w s  t h e s e  have 
been pa id .  (Also  n 6 t e  P r o f e s s o r  F o l k ' s  p r o p o s a l  t h & t  one s e c t i o n  
prov ide  uniform f i l i n g  procedure ,  See page 6 ,  pa ragraph  (a)  ( 2 )  
o f  proposed new s e c t i o n ,  ) 

Pages 2 6 ,  2 7 ,  2 8  and 2 9  of t h e  Folk Report  
J- 

P r o f e s s o r  Fo lk ' s  Report  (pages  26 and 2 7 )  ment ions  t h a t  
t h e r e  i s  a marked t r e n d  i n  c o r p o r a t i o n  l a w  r e v i s i o n :  t o  name t h e  
members o f  t h e  i n i t i a l  board o f  d i r e c t o r s  i n  t h e  c e r t i f i c a t e  of  
i n c o r p o r a t i o n .  A f t e r  d i s c u s s i n g  t h e  advantages  o f  t h i s  p rocedure ,  
h e  concludes  : 

'F 
" I n  any s ta te  o t h e r  t h a n  Delaware, t h i s  Rl:iport 

would u n q u a l i f i e d l y :  recommend t h e  newer proced ..me 
by which t h e  llmanagement" r o l e  of incorporatorl i ;  is  
e l i m i n a t e d ,  d i r e c t o r s  a r e  des igna t ed  by t h e  ar.c:icles, 
and a s i n g l e  o r g a n i z a t i o n a l  meet ing i s  h e l d .  Gn 
most c a s e s  p r i n c i p a l s  do n o t  h e s i t a t e  t o  revea.L 
themselves  when t h e  i n c o r p o r a t i o n  papers  are f . i l e d ,  
But i n  some s i t u a t i o n s ,  anonymity is a substan.L:ive 
i n t e r e s t  t o  b e  p r o t e c t e d ,  and t h e  p r e s e n t  proc~::dure 
i n  Delaware w e l l  s e r v e s  t h a t  i n t e r e s t ,  Moreovcw, 
i n c o r p o r a t o r s  may be comple te ly  " c o n t r o l l e d "  i ~ i r  a 
manner r a i s i n g  s e r i o u s  doubts  i n  case of  d i r e c - t o r s  . 
Again, c o r p o r a t i o n  s e r v i c e  companies might be  
r e l u c t a n t  a f f i r m a t i v e l y  t o  assume t h e  r o l e  of 
l l d i r e c t o r s  , I1  even t e m p o r a r i l y ,  

"Accordingly,  it i s  sugges t ed  t h a t ,  despi- ;e  
t h e  s t r o n g  c o n t r a r y  t r e n d  i n  t h e  Uni ted States,  



t h e  p r e s e n t  Delaware proc-edure employing :,.ncorpora- 
t o r s  be  r e t a i n e d .  It  i s  s i g n i f i c a n t  t h a t  New York 
a l s o  h a s  t h e  same p rov i s ion .  N o  Y. Bus, (:orp. Law 
S e c t i o n  404.  " 

However, h e  proposes  c l a r i f y i n g  r e v i s i o n s  o f  S e c t i o r ~ s  107 and 108. 

Recommendation. We s t r o n g l y  and emphaticzi.lly s u p p o r t  
and urge  t h e  Committee t o  approve P r o f e s s o r  F o l k ' s  c:onclusio,n t h a t  
t h e  p r e s e n t  Delaware procedure  be r e t a i n e d .  It  i s  j.n t h e  i n t e r e s t s  
of s e r v i c e  companies and lawyers  u s i n g  Delaware t o  (lo s o .  

The proposed r e v i s i o n  o f  S e c t i o n  107 i s  s ; ~ t i s f a c t o r y  
and shou ld  be  adopted ,  The proposed r e v i s i o n  o f  Sec:tion 108 i s  
a l s o  s a t i s f a c t o r y  e x c e p t  t h a t  (1) i n  paragraph  ( a )  ' t o  adopt  
by-laws" shou ld  be  omi t t ed ,  ( 2 )  i n  paragraph  ( a )  thcb word "share-  
h o l d e r s f 1  s h o u l d  be changed t o  ' l s t ockho lde r s l l  t o  conform w i t h  t h e  
language of t h e  p r e s e n t  l a w  and i n  t h e  f i f t h  l i n e  ' l j n c o r p o r a t i o n w  
shou ld  be  changed t o  w c o r p o r a t i o n u ,  and ( 3 )  paragraph  ( d )  s h o u l d  
be  added t o  r e a d  as f o l l o w s :  

" ( d l  When t h e r e  are two o r  more i n c o ~ ~ p o r a t o r s ,  
i f  any d i g s  o r  i s  f o r  any r ea son  unable  t c  ac t ,  
t h e  o t h e r  o r  o t h e r s  may act. If t h e r e  i s  no  
i n c o r p o r a t o r  a b l e  t o  a c t ,  any person  f o r  t\rhom a n  
i n c o r p o r a t o r  w a s  a c t i n g  as a g e n t  may a c t  i n  h i s  
s t e a d ,  o r  i f  such person  a l s o  d i e s  o r  i s  f ' o r  any 
r e a s o n  unable  t o  ac t ,  h i s  l e g a l  r e p r e s e n t e . t i v e  may 
act.  

Comment. 

(1) Organ iza t ion  procedure .  Often p a r t i e s  i n  i n t e r e s t  
f o r  a v a r i e t y  o f  compel l ing r ea sons  do n o t  wish t o  kme i d e n t i f i e d  
w i t h  a newly formed c o r p o r a t i o n .  Naming o f  d i r e c t o r s  i n  t h e  
c e r t i f i c a t e  o f  i n c o r p o r a t i o n  would r e q u i r e  d e s i g n a t i n g  dummy 

.- 

d i r e c t o r s .  If temporary,  accommodation d i r e c t o r s  a r e  named t h e  
s u b s t i t u t i o n  of  permanent d i r e c t o r s  is  bothersome. :E i the r  s t o c k  
s u b s c r i p t i o n s  must be  accep ted  t o  e n a b l e  s u c c e s s o r s  ' to be e l e c t e d  
by s t o c k h o l d e r s  o r  a n  awkward r e s i g n a t i o n  o f  each  d i ~ e c t o r  and 
e l e c t i o n  o f  h i s  s u c c e s s o r ,  one by one,  i s  neces sa ry .  

S e r v i c e  companies and o u t - o f - s t a t e  lawyers  f i n d  p r e s e n t  
l ong  e s t a b l i s h e d  and f a m i l i a r  procedures  t o  be p r e f e r a b l e .  By-laws 
a r e  g e n e r a l l y  adopted  a t  t h e  i n c o r p o r a t o r s 1  meet ing a t  which 
d i r e c t o r s  are e l e c t e d ,  s o  t h a t  r u l e s  govern ing  i n t e r n a l  a f f a i r s  
are promptly i n  effect .  

Moreover, t h e r e  a r e  d e f i n i t e ' a d v a n t a g e s  i n  p l a c i n g  
management o f  a c o r p o r a t i o n  i n  t h e  hands o f  t h e  inco : rpora tors  u n t i l  
d i r e c t o r s  are e l e c t e d .  Amendments o f  t h e  c e r t i f i c a t e  o f  i nco rpo ra -  
t i o n  o r  s u r r e n d e r  o f  c o r p o r a t i o n  f r a n c h i s e  ( d i s s o l u t i o n  ) b e f o r e  
payment o f  c a p i t a l  are s i m p l i f i e d  and accomplished w i t h o u t  d e l a y ,  
f r e q u e n t l y  by a mere t e l ephone  c a l l  t o  t h e  s e r v i c e  company. 



. ( 2 )  S e c t i o n  1 0 8 .  The s i t u a t i o n  r e g a r d i n g  i .dopt ion o f  
t h e  o r i g i n a l  by-laws shou ld  be l e f t  a s  it i s  i n  t h e  ~ j r e s e n t  l a w  -- 
t h a t  i s ,  t h e  by-laws may be adopted by t h e  incorpora l lo rs  as - 
provided  i n  S e c t i o n  1 0 9 .  S e c t i o n  108 shou ld  n o t  r e q u i r e  t h a t  
by-laws be adopted  by t h e  i n c o r p o r a t o r s .  Many 1 a w y e 1 ' s i r e c t  
t h a t  t h e  by-laws be adopted  by t h e  d i r e c t o r s  a t  t h e i l l  f i r s t  
meet ing and u s u a l l y  t h e  minutes  o f  t h e  i n c o r p o r a t o r s '  meet ing 
c o n t a i n  a b r i e f  s t a t e m e n t  t h a t  t h e  d i r e c t o r s  w i l l  a d c ~ p t  by-laws. 
A requi rement  t h a t  t h e  i n c o r p o r a t o r s  adopt  by-laws would be 
found o b j e c t i o n a b l e  i n  a s u b s t a n t i a l  number of  cases, 

The s i t u a t i o n  covered by paragraph ( d )  selcsom o c c u r s  
b u t ,  when it does ,  it i s  ' t roublesome and it i s  e a s i l y  d e a l t  w i t h  , 

if t h i s  p r o v i s i o n  i s  i n  t h e  l a w .  I n  h i s  f o o t n o t e  (p;;ge 29) 
s u g g e s t i n g  t h i s  procedure  as a p o s s i b i l i t y ,  Professo ld  Folk 
mentions analogous p r o v i s i o n s  cover ing  d i s s o l u t i o n  oi '  a domes t ic  
c o r p o r a t i o n  o r  l o s s  o f  Delaware a u t h o r i t y  of a fo re i$ :n  c o r p o r a t i o n  
a c t i n g  a s  an i n c o r p o r a t o r .  These a r e  ex t remely  remo1:e c o n t i n g e n c i e s  
b u t  an  a p p r o p r i a t e  p r o v i s i o n  cou ld  be worked o u t  i f  clesired t o  
round o u t  t h i s  p r o v i s i o n ,  

While d e a l i n g  w i t h  t h e  s u b j e c t  t o  record ing . ,  we wish 
t o  mention a change which i s  d e s i r a b l e ,  a l t hough  i t  was n o t  b rought  
up by P r o f e s s o r  Folk i n  h i s  Report .  Whether o r  n o t  xlecording i s  
made a c o n d i t i o n  subsequent ,  i n c o n s i s t e n c i e s  i n  variclus S e c t i o n s  
as t o  t h e  p l a c e  o f  r e c o r d i n g  s h o u l d  be  c o r r e c t e d .  Recording may be 
r e q u i r e d  where t h e  o r i g i n a l  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  was r e -  
corded (e .g ,  S e c t i o n s  243 ( c )  and 2 4 4 ( a ) ) ;  where t h e  p r i n c i p a l  
p l a c e  o f  b u s i n e s s  i s  l o c a t e d  ( S e c t i o n  2 4 5 ( c ) ) ;  and wkere t h e  
p r i n c i p a l  o f f i c e  w a s  main ta ined  ( S e c t i o n  2 7 5 ( e ) ) .  TI-us a corpora-  
t i o n  which has  changed i t s  p r i n c i p a l  o f f i c e  from one county t o  
a n o t h e r  may f i n d  t h a t  it i s  r e q u i r e d  t o  r e c o r d  i n  the  county where 
t h e  o r i g i n a l  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  was r eco rded  l o n g  a f t e r  
i t s  p r i n c i p a l  o f f i c e  i s  no l o n g e r  l o c a t e d  t h e r e .  ?.a 

A s u g g e s t i o n  would be  t h a t  r e c o r d i n g  be  r e q u i r e d  i n  t h e  
county where t h e  p r i n c i p a l  o f f i c e  of t h e  c o r p o r a t i o n  is  l o c a t e d ,  
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S I X T H  A V E N U E  AND G R A N T  S T R E E T  

PITTSBURGH, PA. 15219 

February 1, 196ti; 

WILLIAM WATSON S M I T H  

COUNSEL 

(DEGEABCD 19Q4) 

Linwood E. Gray, Esq. 
The Corporat ion T r u s t  Company 
120 Broadway 
New York, New York 10005 

Dear M r .  Gray: 

Act 519 of ' the  1965 s e s s i o n  of t h e  Pennsylv' lnia General  
Assembly, which was signed by t h e  Governor on January 18, 1966, 
amends S e c t i o n  302 of t h e  Pennsylvania Business  Corpo Pat ion Law 
by adding a new c l a u s e  (18) confe r r ing  on every Pennsvlvania 
bus iness  co rpora t ion  t h e  power: 

"To be a promoter, p a r t n e r ,  member, a s s o c i a t e  o r  
manager of any p a r t n e r s h i p ,  e n t e r p r i s e  o r  venture .  I t  

A similar p r o v i s i o n  i s  inc luded i n  t h e  New Vork Business  
Corporat ion Law which became e f f e c t i v e  September 1, 11363 ( s e c t i o n  

r . 202 ( a ) ( l 5 ) ) .  Severa l  o t h e r  s t a t e s  have adopted corpora t ion  laws 
con ta in ing  similar p rov i s ions ,  o r  have amended t h e i r  co rpora t ion  
laws t o  do so, as  you w i l l  see  on page 4 of t h e  encloised Memorandum 
which was submitCed t o  members of t h e  Pennsylvania l e g i s l a t u r e  in-  
connect ion w i t h  t h e  new Pennsylvania amendment. 

Having worked with you and your a s s o c i a t e s  on many occa- 
s i o n s  i n  connect ion w i t h  t h e  format ion  and o p e r a t i o n  of Delaware 
co rpora t ions ,  I knew t h a t  you would have a p a r t i c u l a r  i n t e r e s t  i n  
see ing  t h a t  t h e  Delaware l a w  i s  a l s o  kept  up-to-date ,in thi.s 
r e s p e c t .  The assurance  of co rpora te  power t o  become a member of a 
p a r t n e r s h i p  i s  a n  important  f a c t o r  i n  t h e  format ion  c.f p a r t e r s h i p s  
f o r  Urban Redevelopment and o t h e r  r e a l  e s t a t e  purposes,  i n  o r d e r  
t o  q u a l i f y  t h e  members f o r  Federa l  tax b e n e f i t s  as deprec ia t ion ,  
e t c .  The encouragement of such e n t e r p r i s e s  was one i inportant 
p o i n t  which t h e  Pennsylvania L e g i s l a t u r e  had i n  mind i n  adopt ing  
t h e  new Pennsylvania amendment. 

I would t h i n k  that t h e  s imples t  way t o  inc lude  such a 
p r o v i s i o n  i n  t h e  Delaware l a w ,  would be t o  amend S e c t i o n  122 of 
t h e  Delaware General  Corporat ion Law t o  add a new c lause  (11) a s  
fo l lows:  



Linwood E. Gray, Esq. 

" ~ e  a promoter, p a r t n e r ,  member, a s s o c i a t e  cbr 
manager of any p a r t n e r s h i p ,  e n t e r p r i s e  o r  venture .  I t 

This  would fo l low t h e  format of t h e  Pennsy1~ 'ania  and 
New York s t a t u t e s ,  which a r e  t h e  most r e c e n t  enactments on t h e  
s u b j e c t .  

I would appreckate  anyth ing  which you could do t o  
f u r t h e r  t h e  o b j e c t i v e  of having such a n  amendment adopted i n  
Delaware. Such a n  amendme~t i s  d e s i r a b l e  i n  every r e ~ ' ~ p e c t ,  and 
would be p a r t i c u l a r l y  advantageous t o  have i n  Delaware, where so  
many of our  c l i e n t s  a r e  now char t e red .  

Very t r u l y   your:^, 

RGN: c s c  

Enclosure 



Re: capacity:  of a Corporation t o '  be a 
Partner under Pennsylvania and Delah;:2re Law 

The New York Business corporation Law which became 

e f fec t ive  on September 1, 1963, provides, i n  Section 2 0 2  ( a )  (15) ,  

t h a t  corporations s h a l l  have the  power i n  furtherance of t h e i r  

corporate purposes: "To be a promoter, par tner ,  member, a s soc ia te  

o r  manager of other  business en terpr i ses  o r  ventures . . .". This 

new Business Corporation Law was draf ted by t h e  J o i n t  ;Legislative 

Coinmittee t o  Study Revision of corporation Laws. This Committee 

has published the  following Comment on Section 202(a)(:15),  i n so fa r  

r e l a t e s  the  power corporations become par tners  : 

"This subparagraph has no counterpart i n  ex i s t ing  
.New York s t a t u t e s .  ,! It changes ex is t ing  New York case 
law (Frieda Popkov Corp. v, Stack, 198 Misc. 286, 103 , 

N.Y.S.2d 507 (Sup. C t .  N.Y. Co. 1950) by ernboweriag a 
-P 

corporation t o  be a par tner ,  general ,  l imited 'or other- - - 

wise, t o  the  extent  permitted by applicable par tnership 
law:, see Ss-2 ,  10 and 90 of the  Partnership Law."' 

..- 
Section 4(g)  of the  Model Business Corporation Act, 

d raf ted  by the  Committee on Corporate Laws of the  Sect,ion on 

Corporation, Banking and Business Law of the  American :3ar 

Association, would grant t h e  following- powers t o  corpc:rations: 

" (g) To purchase, take, receive,  subscribe for ,  o r  
otherwise acquire, own, hold, vote, use, employ, s e l l ,  
mortgage, lend, pledge, o r  otherwise dispose o f ,  and 

, , 



otherwise ,use and d e a l  i n  and with,  shares  o r  o th~: : r  
' i n t e r e s t s  i n ,  o r  ob l iga t ions  o f ,  o the r  domestic 0:: 

fo re ign  corporat ions ,  a s soc i a t i ons ,  pa r tnersh ips ,  o r  
ind iv idua ls ,  o r  d i r e c t  o r  i n d i r e c t  ob l iga t ions  of  t h e  
United S t a t e s  o r  of any o ther  government, s t a t e ,  
t e r r i t o r y ,  governmental d i s t r i c t  o r  munici6al i ty  ~:jr of 
any ins t rumenta l i ty  thereof" .  

, The d r a f t i n g  committee of t h e  American Bar  so so cia ti on 

and a  committee of t h e  American B a r  Foundation have j o i n t l y  

published ' t h e  following comment on t h i s  provis ion,  ins(: ,£ a r  a s  if 

r e l a t e s  t o  t h e  power of corporat ions  t o  become pFrtner,;: 

"The power wi th  respec t  t o  ' i n t e r e s t s  . . . i n  par. .ner0 
sh ips '  would enable a corporat ion t o  be  a  p a r t n e r  t o  
t h e  ex t en t  permit ted i n  app l icab le  par tnersh ip  lalvs. 

"Although t h e  Uniform Par tnersh ip  Act includ1.2~ 
corpora t ions  wi th in  t h e  persons e n t i t l e d  t o  c a r r y  on as 
co-owners a  business  f o r  p r o f i t ,  t h e  genera l  r u l e  has  . 
been t h a t  they have no such power, absent provisit:)ns 
t h e r e f o r  i n  t h e  corporat ion s t a t u t e  o r  a r t i c l e s , o i i  in-  
corporat ion.  The two primary reasons given by th~b  
cou r t s  f o r  r e s t r i c t i n g  a  corpora t ion ' s  a b i l i t y  t o  be- 
come a  pa r tne r  are:  f i r s t ,  t h a t  t he  pa r tne r sh ip  Agreement 
would depr ive  t h e  d i r e c t o r s  of t h e  management pow,brs 
placed i n  them by t h e  s t a t u t e ,  and second, t h a t  i,: would 
sub jec t  t h e  i n t e r e s t s  of t h e  shareholders t o  unan,:icipated 
- r i s k s .  There has  been general  adherence t o  t h i s  ::ule, b u t  
t h e  cou r t s  have been increas ing ly  more w i l l i n g  t o  f i n d  
t h a t  t h e  arrangement was merely a  j o i n t  venture ,  : lo t  sub- 
j e c t  t o  such ob jec t ions .  Also t h e  f i r s t  ob jec t io : i  can be  
minimized by giving t h e  corporat ion a ve to  over p . i r tner-  
sh ip  ac t ions ;  t h e  l a t t e r  by g e t t i n g  unanimous shaceholder 
approval. Frequently i n  a  j o i n t  venture t h e  oper i t io t l  i s  
c a r r i e d  on by t h e  corporate  member so  t h a t  t h e r e  is no 
de lega t ion  of au tho r i t y  by t h e  corporate  member. Further-  
more, even i n  a par tnersh ip ,  any problem of d e l e g l t i o n  i s  
obviated i f  t h e  agreement r equ i r e s  au thor iza t ion  From a 
s u f f i c i e n t l y  l a r g e  percentage of t h e  p a r t n e r s  t o  assure  



t h a t  no s u b s t a n t i a l  a c t i on  w i l l  be taken wi'thout t h e  consent  
' o f  a l l  t h e  corporate  members. 

" In  many j u r i s d i c t i o n s  t h e  power t o  p a r t i c i ~ , a t e  i n  a  
pa r tne r sh ip  i s  now recognized by s t a t u t e  and it f r equen t ly  
appears i n  t h e  a r t i c l e s ,  even i n  t h e  absence of ~ t a t u t e .  

"Similar ly ,  t h e  eq r ly  r u l e  was t h a t  a  corpora t ion  could  
,not acqui re  shares  i n  o the r  corporat ions  except t lo t h e  
extent  permit ted by s t a t u t e .  A s  ind ica ted  above, t h e  power 
i s  now gene ra l ly  granted by s t a t u t e ,  sometimes wi th  s p e c i f i c  
r e s t r i c t i o n s .  " 

( s ee  '1 Model Business Corporation ActAnnotated,  5 4 (g) , 

Paragraph 4 (West PubYishing Co. 1960) ) . 

While t h e  Pennsylvania Business Corporation Law (§ 302 (6) ) 

and t h e  Delaware General Corporation Law (§  '123) have prov is ions  

corresponding t o  ~ e c t i o n ' 4  (g) of t h e  'Model Act, t he se  p rov is ions  do 

not  conta in  t h e  power t o  be  a pa r tne r  which would be < r a n t e d  by 

r' 
Sect ion 4 ( g )  of t h e  Model Act. I n  Pennsylvania, the re  i s  a 67- 

year  o ld  Supreme Court dictum i n  Boy6 v. The ~me ' r ican  :Carbon Black- 

Company, 182 Pa. 206 (1897) t o  t h e  e f f e c t  t h a t  it i s  ; u l t r a  v i r e s  

f o r  a. corporat ion t o  be  a pa r tne r .  There appears t o  1.e no c o u r t  ' 

dec is ion  holding d i r e c t l y  on t h i s  po in t  i n  e i t h e r  Penrsylvania o r  

Delaware. 

I n  add i t ion  t o  '.New York, t h e  following other S t a t e s  have 8 

a l s o  adopted corporat ion laws empowering corpora t ions  t o  become 

, . 
par tners :  



Alaska ' - Alaska S t a t s .  § 10.05.00S (18) 

Colorado - Colo. Rev. S t a t s ,  § 31-28'-1 (r) 

D i s t r i c t  of Columbia - D.C. Code, T i t l e  29,  Ch. 9, § 4(g) 

Iowa 

Maryland 

Nebraska 

- Iowa Code § 496A.4 (18) 
. - Md. Code, A r t .  23, § 9 ( a )  ( 7 )  

- Neb. i3usiness Corporation Act, S 4 (18) 

Nevada , - Nev. Rev, S t a t s .  §,  78.070(8) 

North ~ a r o l i n a  - N X .  Gen. S t a t s .  $j' 55-17(b) ( 5 )  

Utah - Utah Code § 16-10-4(g) 

Vi rg in ia  - Va. Code § 13.1-3 (g)  

Wisconsin - W i s .  s t a t s .  § 180.04(6) 

Wyoming - Wyo. Business Corporation Act, 5 4 (s) 
> 

I n  view of t h e  f a c t  t h a t  f u r t h e r  r ev i s ions  of t h e  corpo- 
r 

I I 

. r a t i o n  laws of Pennsylvania and of Delaware a r e  now und'zr a c t i v e  

'Y' 

considera t ion i n  each S t a t e ,  it would appear t h a t  those  i n t e r e s t e d  . 

'in t h i s  mat te r  should br ing  t h e i r  views t o  t h e  a t t en t io : ' r  of t h e  

appropr ia te  bodies responsible  f o r  d r a f t i n g  such rev i s i : )ns ,  i n  

o rder  t h a t  Pennsylvania and  elaw aware can ca tch  up with ,;:he modern 

t r end  of corporat ion l e g i s l a t i o n  i n  t h i s  area .  

The provis ions  which have been enacted o r  p?o:;,osed seem to 

f a l l  i n t o  two ca t ego r i e s  -- those  employing the  languagls of t h e  New . 

York Business Corporation Law and those  employing t h e  1;:~nguage.of 



t h e  Xodel Business  Corporat ion Act. Employing t h e  langaage of  t h e  

Xodel Business  Corpora t ion  Act would involve  amending t n e  e x i s t i n g  

p r o v i s i o n s  o f  t h e  Pennsylvania  and Delaware c o r p o r a t i o n  lzws which 

correspond t o  S e c t i o n  4 ( g )  of t h e  Model Act. 2mploying t h e  language 

of t h e  hiew York ~ t a t u t e  ( o r  s'irnilar language employed i : ,~ l i k e  

s t a t u t e s )  would i n v o l v e  t h e  a d d i t i o n  of  a new c l a u s e  t o  t h e  e x i s t i n g  
r 

p r o v i s i o n s  of  t h e  Pennsylvania  and Delaware c o r p o r a t i o n  laws 

d e s c r i b i n g  t h e  powers of  co rpora t ions .  \~. 
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Raderfck G. Nomfs, Esq, 
Eckert, Scmma & C3acri.n ' 
lot11 noor ,  Porter l3lxKl- 
SZxEh Avenue md Grant S.l;r@eL 
Pittoburgh, Pa. L52Lg 

D@w I.'Prt NOXT~SZ 

wit& refcreme yow 1e.i;tcr of ~'c'bruwy 3, 1966, yau win 

L 
'bo Sntcrcs'bced to hot? that ovor a yem ago %he Govcrnox of I:lelat.w@ 
obtained s ~pecfal. q3propria%%on for ~ I IC  ptqose 02 rc-b&rri~@ an 
a%*cormey to U&CB a coqplctc mdew s2 Dela~~we Co'~~ara%:..on Saw 
and to W.e recomen~2;ions ta  ?z s~ec fd .  comxtt-bce 8p'fsoirzLect by the 
Govor~or as la my menbent8 or rw"2Elons %d~%Clh he felt woi!Ld 
&@rove tho Lax$, This rcvlcw tm c q l e b a d  b s $  yew, anti *:he rocom- 
mendations have bcw ~tubmitted to tho CormiLtee, Anow mo;re recam- 

0 mcoada$ionaa wm one to aur(.&or9za a D~~il,trmc corporation to aiiW tnto 
a p&acrchip ox goSnt ventwe, m.r2 he fawrcd the L a g u q p  con%&ed 

1 in the Com.Gczm.S$a%. Set, 33-293 (3  (4); N,C.Ckn,Sta%, S c c l  ~~-l'i'(b) 
(61, and s,c.C&~ See. 22-32.2(a)(16 , t ~ e  wdcrs~asld thak ,'>he 

r ComxitLca 3ts presently eng~ctd &n ccmsidcrar;-1.0~1 of the var&zus xecoa- 
mcn&tlons mEtdc~ %o i&em for the pwposs of g?rqwfng a R3.L t o  &a 

/)' \ p&%~Wh?d , , S%B%B ~ % G ~ D $ W B  this yfW. 

,.- Very tmiLy pws, 



(a) X4! any event aasurrs a9p w ro~u2t: sf! whkah 
* r e ,  8 ' 1  :.b' . .. . 

ona ox mrcb of: &her a~ndir ions tackadad in oer'tiffcatls 

rtatua as a a w e  codporetion under thi. chapter ohall. - "II - . 

terninate unl~ss 
& ,i 15 

(I) wtthlln thirty days WE tha oacurr(t3ntl?~ o f  

that one 0% tha condLt%ons incPudard in Eta aaxtifj1,cdatte of 
C i . & d & *  

I* be 
&1 t& 

a, and furnirh.~ a caw of &6 oertifirslre t o  

aaah stockholdt~r, and 

(2) the carpolrat ion concurerirxlt ly with the filing 

sf cekrttlfic8tr kafage such @tap$ as are ~ ~ C ( P S S B I B ~ V  t o  

aolsxect the raituation which thrlsasrtenar ~ A B  statusr as8 sl aliooe 

aouuporareioa, Sncluding, without limait&rfan, zeafuealL to regist~r 

trernafrar of #hare@ whtch have bersrrr wroxtgPulJy tran~rfsporocl raas 

provided by 6aation X*? (Trcansferorefsr of Shrera of  4-1 a# 0843 

CorpuratSon~1; Notice t o  Tranarferaeis), or a proc~ad:iLng under 



aubaecrfon (b) of thfs  $eatZon, 

(b) %!he Csurt of Ghancev upon tha eu,lt  of the 

~orporstfan @;rc my atoakholdex $ha31 haw Qurisdtcticm to 

issutrrs aI3, agdarsr noscaslsrsalry to  pPevPdnt the eorporterfon Eneom 

laring tts status ae a c5ose co%po~atL.an ow eo rimtare i t 8  

slcattuar ss ik alabd aurp~ri~ttbn by akpxj~lnin$ or areaikeing lar~tdrrs 

any 01~ tbr6uBEmcerd a@r en tbe part: akf the eor~p~mtion or 

d rabritahalder wMah wauld be rtnasnarietmt with army of ths  

oe~dit bane required by Secst ion X-2 [Daf knit ion 01 f! "Clotm 

Chrpcrratioa") wrlere it Lo an aat approved in etdloazd&tnca 

wZIh $+at %on X-6  (Volwmtarq Terninrat lion of Choaael e b ~ p ~ r a t  ion 

Eltsfus). The huzt  aL Chanc~!azr)* may enJob or wilt; aside any 

ewraaof@r or ehraarrmmed tusn8fak sS mau%ities gt lmt rwy  t o  

~ h c  term of! %ha aertlfiaate oaf tne~rpoY&ttfan oti" o f  any 

t1~8tnd~fer rll~bltr%atAurt permite& by # a ~ t % ~ t l  X 4 ,  ~luntd m y  

emjoin m y  pubEiu o f f t ~ ~ i n g  rrlt thrrsatmsad public offaxring 

of  aecuritii%s of t b  corporatian. 
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10 D F L O O R ,  P O R T E R  B U I L D I N G  
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1 

WILLIAM WATSON S M I T H  

COUNSEL 
(DEOLABCD 1964) 

Linwood E. Gray, Esq. 
The Corporat ion T r u s t  Company 
120 Broadway 
New York,: New York 10005 

Dear M r .  Gray: 

Act 519 of ' t he  1965 s e s s i o n  of t h e  Pennsylvl$nia General  
Assembly, which *was signed by t h e  Governor on January 18, 1966, 
amends S e c t i o n  302 of t h e  Pennsylvania Business  Corporat ion Law 
by adding a new c l a u s e  (18) c o n f e r r i n g  on every Pennsplvania 
bus iness  c o r p o r a t i o n  t h e  power: 

tl To be a promoter, p a r t n e r ,  member, a s s o c i a t e  o r  
manager of any pa r tne r sh ip ,  e n t e r p r i s e  o r  venture .  I f  

A similar p r o v i s i o n  i s  inc luded i n  t h e  New fork  Business  
Corporat ion Law which became e f f e c t i v e  September 1, 1363 ( s e c t i o n  
202 ( a )  ( 1 5 ) ) .  Severa l  o t h e r  s t a t e s  have adopted c o r p ~ r a t i o n  laws 
con ta in ing  similar p rov i s ions ,  o r  have amended t h e i r  co rpora t ion  
laws t o  do so, as you w i l l  s ee  on page 4 of t h e  enclosed Memorandum 
which was submit ted t o  members of t h e  Pennsylvania l e g i s l a t u r e  irk 
connect ion w i t h  t h e  new Pennsylvania amendment. 

Having worked w i t h  you and your a s s o c i a t e s  on many occa- 
s i o n s  i n  connect ion wi th  t h e  formation and o p e r a t i o n  of Delaware 
cori jorat ions,  I knew that you would have a p a r t i c u l a r i  i n t e r e s t  i n  
see ing  t h a t  t h e  Delaware l a w  i s  a l s o  kept  up-to-date i n  this 
r e s p e c t .  The assurance  of co rpora te  power t o  become a member of a 
p a r t n e r s h i p  i s  a n  important  f a c t o r  i n  t h e  format ion  o f  p a r t e r s h i p s  
f o r  Urban Redevelopment and o t h e r  r e a l  e s t a t e  purpose!'s, i n  o r d e r  
t o  q u a l i f y  t h e  members f o r  Federa l  tax b e n e f i t s  as deprec ia t ion ,  
e t c .  The encouragement of such e n t e r p r i s e s  was one i~mportant  
p o i n t  which t h e  Pennsylvania L e g i s l a t u r e  had i n  mind . in adopt ing  
t h e  new Pennsylvania amendment. 

: . .  I would t h i n k  that t h e  s imples t  way t o  incliude such a 
p r o v i s i o n  i n  t h e  Delaware l a w ,  would be t o  amend Sectiion 122 of 
t h e  Delaware General  Corporat ion Law t o  add a new cladqe ( 1 1 )  as  
fol lows:  



Linwood E:. Gray, Esq. 

" ~ e  a promoter, p a r t n e r ,  member, a s s o c i a t e  Qr 
manager of any p a r t n e r s h i p ,  e n t e r p r i s e  o r  venture .  I I 

This  would fo l low t h e  format of t h e  Pennsylvania and 
New York s t a t u t e s ,  which a r e  t h e  most r e c e n t  enactmentCs on t h e  
s u b j e c t  , 

I would a p p r e c t a t e  anyth ing  which you could do t o  
f u r t h e r  t h e  o b j e c t i v e  of having such a n  amendment adorifted i n  
Delaware., Such a n  amendme~t i s  d e s i r a b l e  i n  every reziipect, and 
would be p a r t i c u l a r l y  advantageous t o  have i n  Delawarcl: where so 
many of our  c l i e n t s  a r e  now char t e red .  

Very t r u l y  your:h, 

RGN: c s c  

Enclosure8 



Re: capac i ty :  of a  Corporation t o '  be  a 
Pa r tne r  under Pennsylvania and Delaw/are Law 

The New York Bbsiness corporat ion Law which became 

e f f e c t i v e  on September 1, 1663, provides, i n  Sec t ion  202 ( a )  (15) ,  

t h a t  corporat ions  s h a l l  have t h e  power fu r therance  34 t h e i r  

corpora te  purposes: "To be a promoter, pa r tne r ,  member, a s s o c i a t e  

o r  manager of o the r  business  e n t e r p r i s e s  o r  ventures  . . .". This  

new Business Corporation Law was d ra f t ed  by t h e  J o i n t  Leg i s l a t i ve  

Committee t o  Study Revision of corporat ion Laws. This  Committee 

has  published t h e  following Comment on Sect ion 202(a)(:L5),  i n s o f a r  

a s  it r e l a t e s  t o  t h e  power of corporat ions  t o  become par tners :  

"This subparagraph has  no counterpar t  i n  e x i s t i n g  
.New York s t a t u t e s .  , , i t  changes e x i s t i n g  New York case 
law (Fr ieda  Popkov Corp. v, Stack, 198 Misc. 286 ,  103 , 

N.Y.S.2d 507 (Sup. C t .  N.Y. Co. 1950) by embowering a 
,.@ 

corporat ion t o  be  a pa r tne r ,  general ,  l im i t ed  'or  a ther-  
wise, t o  t h e  ex t en t  permit ted by app l icab le  pa r tne r sh ip  ' 

law:, s ee  §§. 2, LO and 90 of t h e  Par tnersh ip  Law." 

..*- 

Sect ion 4 (g)  of t h e  Model Business Corporation A c t ,  

d r a f t e d  by t h e  Committee on Corporate Laws of t h e  Sect ion on 

Corporation, Banking and Business Law of t h e  American Bar 

Associat ion,  would g ran t  t h e  following- powers t o  corporat ions:  

f 

" (g) To purchase, take ,  rece ive ,  subscr ibe  f o r ,  o r  
o tharF ise  acquire ,  own, hold,  vote ,  use,  employ, se l l ,  
mortgage, lend,  pledge, o r  otherwise dispose  o f ,  and . . 



otherwise,use and dea l  i n  and with, shares o r  othdir 
i n t e r e s t s  i n ,  o r  obl igat ions  o f ,  o ther  domestic o>P 
foreign corporations, associat ions ,  par tnerships ,  o r  
individuals ,  o r  d i r e c t  or  ind i rec t  obl igat ions  of t h e  
United S ta te s  or  of any other  government, s t a t e ,  
t e r r i t o r y ,  governmental d i s t r i c t  o r  municifiality dbr of 
any inst rumental i ty  thereof".  

, 
, The d ra f t ing  committee of the  American Bar Ad;sociation 

and a  committee of the  American Bar Foundation have jo:kntly 

publ ished ' the following comment on t h i s  provision, inshfar  as i,t 

r e l a t e s  t o  t h e  power of corporations t o  become partner:/$: r 

"The power with respect  t o  ' in te res t s  . . . i n  pa r -he r -  
sh ips '  would enable a corporation t o  be a  par tner  t o  
the  extent  permitted i n  applicable par tnership laws. 

"Although t h e  Uniform Partnership Act includ~ks 
corporations within the persons e n t i t l e d  t o  car ry  on as 
co-owners a  business f o r  p r o f i t ,  the  general  r u l e  has . 

been t h a t  they have no such power, absent provisi,l;>ns 
therefor  i n  the  corporation s t a t u t e  o r  a r t i c l e s , o P  in- 

. corporation. The two primary reasons given by thi; 
courts  f o r  r e s t r i c t i n g  a  corporat ion 's  a b i l i t y  t o  be- 
come a  par tner  are: f i r s t ,  t h a t  the  par tnership Bgreement + 

would deprive t h e  d i rec to r s  of the  management pow,i?rs 
placed i n  them. by the  s t a t u t e ,  and second, t h a t  is:, would 
subject  the  i n t e r e s t s  of the  shareholders t o  unan!:,icipated 

- r i s k s .  There has been general adherence t o  t h i s  ru le ,  bu t  
' 

t h e  courts  have been increasingly more wi l l ing  t o  f ind  
t h a t  the  arrangement was merely a  jo in t  venture, hot sub- 
j ec t  t o  such objections.  Also the  f i r s t  object ioh can be 

8 minimized by giving the  corporation a veto over partner-  
sh ip  act ions  ; t h e  l a t t e r  by ge t t ing  unanimous sha!reholder 
approyal. Frequently i n  a  jo in t  venture the  operation i s  * 

ca r r i ed  on by t h e  corporate member so t h a t  t h e r e  is no 
delegation of au thor i ty  by the  corporate member. Further- 
more,, ,even i n  a  ,partnership,  any problem of delegat ion i s  
obviated i f  t h e  agreement requires  authorizat ion .from a 
s u f f i c i e n t l y  l a r g e  percentage of t h e  par tners  t o  assure 



t h a t  no subs tan t i a l  act ion w i l l  be taken without the  consent 
of a l l  t h e  corporate members. 

"In  many ju r i sd ic t ions  t h e  power t o  par t ic ip :a te  i n  a 
par tnership i s  now recognized by s t a t u t e '  and it f 'requently 
appeaks i n  t h e  a r t i c l e s ,  even i n  the  absence .of sltatute, 

"Similarly, t h e  eqr ly  r u l e  was t h a t  a corpor'ation could 
.not acquire shares i n  other  corporations except 'to t h e  
extent  permitted by s t a t u t e .  A s  indicated above, t h e  power 
is now general ly  granted by s t a t u t e ,  sometimes with s p e c i f i c  
r e s t r ' i c t ions ,  " 

(see '1 Model Business Corporation Act Annotated, 5 4 (g) , 

Paragraph 4 (West Publ'ishing Co. 1960) ) . 
While t h e  Pennsylvania Business Corporation Law (9 302 (6) ) , . 

and the  Delaware General Corporation Law ( 5  '123) have provisions , 

corresponding t o  sec t ion '  4 (g) 02 the  'Model Act, these provisions do 

not contain t h e  t o  be a par tner  which would be glranted by 

S e c t i o n 4 ( g )  of theModelAct .  InPennsylvania,  there1 i s  a 6 7 -  

year old Supreme Court dictum i n  Boyd v. The ~rnorican ,Carbon Black 

Company, 182 Pa. 206 (1897) t o  t h e  e f f e c t  t h a t  it i s  u l t r a  v i r e s  

f o r  a -corpora t ion  t o  be a partner.  There appears t o  lie no cour t  

decis ion holding d i r e c t l y  on t h i s  point  i n  e i t h e r  Pendsylvania . , o r  

Delaware. 

' ~ n  addit ion t o  ' . ~ e w  York, the fol3;owing other1 S t a t e s  have ' 
. 

a l s o  adopted. corporation laws empowering corporations t o  become 

. , .  
partners :  : 



Alaska 

Colorado 

- Alaska S ta t s .  § 10.05.009'(18) 

- Colo. Rev. S ta t s .  § 31-28,-1(r) 

Distr ict  of Columbia - D.C. Code, ~ i t l e  29, Ch. 3 ,  § 4 (g) 

Iowa - Iowa Code § 496~ .4 (18)  
, 

Naryland - Md. Code, A r t .  23, § 9 ( a )  (7) 
\ 

Nebraska - Neb. Business Corporation Act, S 4 (18) r, 
Nevada , - Nev. Rev. S ta t s .  § .  78.070 (8) 

North ~ a r o l i n a  - N.C. Gen. S t a t s .  § 55-17 ('h) ( 5 )  

Utah - Utah Code § 16-10-4(g) 

Virginia - Va. Code § 13.1-3(g) 

Wisconsin - W i s .  s t a t s .  § 180.04 (6) 

Wyoming - Wyo. Business Corporation Act, § 4 ( s )  
1 . . 

I n  view of the  f a c t  t h a t  fur ther  revis ions of t h e  corpo- 
,r 

! I 

. r a t i o n  laws of Pennsylvania and of Delaware a r e  now ~nd'~lar a c t i v e  . 
?-' 

consideration i n  each Sta te ,  it would appear t h a t  those i n t e r e s t e d  . 

i n  t h i s  matter  should br ing t h e i r  views t o  t h e  a t tent io:h  of t h e  

appropriate bodies responsible f o r  d ra f t ing  such revisi~l>ns,  i n  

order t h a t  Pennsylvania and'~e1aware can catch up with .l;he modern 

t rend  of corporati'on l e g i s l a t i o n  i n  t h i s  area.  

The provisions which have been enacted o r  p~o:j?osed seem t o  

gall i n t o  two categories  -- those employing the  languagds of the  New 

York Business Corporation Law and those employing t h e  l;!~ngciage.of 



t h e  Model Business Corporation Act. Employing t h e  langl~age of t h e  

irodel Business Corporation Act would involve amelrding t:he e x i s t i n g  

provis ions  of t h e  Pennsylvania and Delaware corpora t ion  l ~ w s  which 

correspond Sect ion t h e  Model Act, t h e  language 

of t h e  New York s t a t u t e  (o r  i i i n i l a r  language employed i111 l i k e  

s t a t u t e s )  would involve  t h e  add i t ion  of a new c l ause  t o  t h e  e x i s t i n g  
r' 

provis ions  t h e  Pennsylvania and Delaware corporat ion laws 

descr ib ing  t h e  powers of corporat ions .  ,~. 
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Radefick 6.. UOX~T:~S, ESQ. 
&kerb, GeEglkms & C'norb 
lot11 FXoor, Porter X3xl.l- 
Sf* Avenue and @faat SkesO; 
Pittsburgh, Pa. 3.5229 

Dew NorrSs: 

v . , 
reitzence to your 02 r"c'bmaary 1, 1966:~ you wiU . . 8 

be interesteb to imow that over a yew ago the Governor of lbclmmr~ \ , i  
obtaned a speefaZ a.proprSa%ion $02 ptryosa a t  ;pettxlnZdt.&~ an 
attorney to ~ C Q  a coxqp1ete rcviev oP tho Delarmre  orn nor at ion k w  
and t o  make recom~ncZEtt?Lop2~0 a specfi;t3. cozxttitee appo%n%ait by t'hs 
Govexnor as %Q tmy mendmeart8 or r&uioas ~fhfch he feZI wo~lLLd 
&qprove! the law. Thls review woo c m 1 e t c d  i*wt year, cmi% +he recorn- 
mendatlona have been subn%%.O;~~I %O tbo C~dtJcsee thotito recorn- 
raendRI,Lrjt6no was one to aa?or%ze itz DcBae~m~ corpara%ion to albter in to  
a p&pcxsMp ox .509n%-ven"Cm6, and ha favorca "cho 1a~ym3e contained 
a the Co-na,Oczl.SJca%, Sec, 33-2931 (3  (b) ;  R,C.Gen,Sta%. SWI, 55-17(b) I < 

(61, enti s.c.c&~ see. 12-32.2(o)(16 , NO undcrs%&yhd that .lac? 
Cow%.L;ce, Ps presen-bly engg& canrid8srcz'brt0~109 Lh@ vari(law recorzl- r-  mendatSons made tn theta Par the pwrpaso 02 ~prclpw%ng a BiU %o 'be 

/) prasmka %o tihe S%&a ,iclatura this year. I 

, t 





September 28, 1965 

MEMORAWUM TO THE MEXBERS OF THE DELAWARE 
CORPOE(AT1OM LAW REVISION COMMITTEE 

There was less than a quorum at the meeting this 
morning and in view of the extent of the problems raised 
by Professor Folk's suggested close corporation law Draft B, 
it was decided to adjourn, 

./-- 
, ~ The next meeting of the Committee is scheduled 

for Tuesday, Octoher 12, at 10:30 A.M. for the further 
consideration of Professor ~olk's report on close corpor- 
ations. 

Enclosed is a list of approximately seventy 
joint venture corporations, each of which is equally hlald 
by the company listed as its parent. 

Also enclosed is a copy of two memoranda pre,pared 
by The Caxporation Trust Company regarding Mr. T. W. D, 
Duke's prroposals with respect to escheat law. I assumra 
that the ~pril/~ay, 1965 issue of The Corporation Jounpal - 
which is 'referred to in Mr. ~ePage's memorandum is avalLl- 
able to each member of the Committee. If not, I suggeiist 
you ask Mr. Jervis for a copy. 



Sain t  Venture Co!r~?aaZes !.' .. 

A-B CkemfcaL Corp. 
I 

I 

Amer%@&n , ,  8 Chatrmicaf Carp. 
8 ,  1 

~ i i a h o ~ C o a l  Go. 
I 

:$zkion&& Disgi lZt / : r s  & ChemicaL 
Car?, 

2&%f lips P@Crcdelj,m Co. 

P&ICX*"~C~XZ GyaxmP/Q IS9 . 
b%~;erna%ion&A P~/?e r  Co. 

Amco S$;eal Carpi, 
Smith ( A l  0.1 @or!,?. 

Pc>w Chsmf cal Xntiernab;iunal 
a.o. (Sub. of ww Chcrniaal ~ o .  J 1 

&&hi Chemical ~/ndustry Co. Ltd. , 

09: Japan 

Xsland C s ~ s k  Cod1 @a. 
~ e p u b l i o  Stas1 do. , ,  

XnXmB Steel Go.; 
C~nsaLf dation Cc/.&Z Co . 



Bmnsw$~k VuPp & Pi?.p@r Cs. 

I 

1- 
Dow @dr~Ti?g Co~pora%lon 

I 

I 

Bconoqy Fuel 8 Supply Carp. 

, 8 

~eder&bdd I Pipe Lines Ltd. 

@%uctt, Bcal~o&y ;I; Co. , knc . 
4~~ c:cs$ ... Virginia pu:!.;~ Q Papar Co. 



M* a. Gpzce & cb. 
Lg11c,~s Broa. Ste!;w.mhip Cs, , Ine. 

g * C ,  & D,, % x A . .  ( ~ ~ n o l u k d  Con- 
g ' e ; r u ~ $ i ~ n  & ~jr2.yLng go. ) 

Bei~&y-&f$xed Cuni.;pe$e Ls,B, 

Si"y1.e C~@veLand-~lf iPFs Hron Co . 
Fog4d !=%Q%Q~ @O . I 

Inland Steel Ca,. 
2 .  i:urf'ss't-~'l; @a. 

I 

I<@ tap& Cherniaal Cssp . 
I 

I I 



~ a t i o k i  , , PeWro-ChemPcals Gorp. 

', Y 2 * d ~ ~ ~ ~ ~ . &  r)l D ~ ~ ~ A ~ . P B ~ P S  & Q+:em&~bP 
Gorp, 

Pw&&nGle ~ a o t e r d  Pipe  Line Co. 



1 : 

Pan &&afica.n , #  I Oraee lairw*yo LEG. 
8 '  ' 

, 8 

; " I  

8 I 
Texas P;aQ-&, 2 2 ~ .  

' , I  

Inland S t x s f  Co. 
5utSLer Eras. (1nd/3gendent Iron 

Qrr2 fi-*4-' * ","'" 
w:, W ~ J . * ~ u ~ - S )  

Tho CXcvela%d-Cl-~{$$ Esor; Go. 
Vpper PeaSnsuLa ~ ! o w e r  Cs.. 

I ~ Q I . I C ; U I  Zinc, ~cizd ~c smelting CO. 
Vu1~9n Ma$oaiaLs 60. 
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I I !  // 

R e f e r r i n g  my memorandum o f  September 2 0 ,  M r .  Dempsey ) r e p a r e d  a s t a t e -  
ment on tfili& s u b j e c ~  which I t h i n k  could  c o n t r i b u t e  s u b s i t a n t i a l l y  t o  any 
cons idera~$ .#n  g iven  t o  t h e  m a t t e r  by t h e  Study Committeej o r  anyone e l s e  
who i s  cha$ded w i t h  r e s p o n s i b i l i t y  of  making a d e c i s i o n .  A copy of  t h i s  
memorandud 4s enc losed .  I t  happens t h a t  M r .  Dempsey rec!en t ly  d i d  a good 
d e a l  of  rG$+arch i n  p r e p a r a t i o n  f o r  an  a r t i c l e  which appjeared i n  t h e  
April-May k g 6 5  i s s u e  o f  The Corpora t ion  J o u r n a l ,  copy o f  which i s  enc losed .  

I ' I  

I n  rev iewihg  M r .  Dernpseyls s t a t e m e n t  w i t h  him, we a g r e e d  t h a t  t h e  r e f e r e n c e  r i n  s e v e r a l  $ l a c e s  t o  " sha re s  t h a t  have been d i s t r i b u t e d  ^ fi 9: upon d i s s o l u -  
t i o n "  i s  d4f e n t i r e l y  a c c u r a t e .  Upon d i s s o l u t i o n  s h a r e h s l d e r s  w i l l  
l i k e l y  redbqve t h e  cash  proceeds  r e s u l t i n g  from a converkion o f  t h e  com- 
pany ' s  asieCs i n t o  c a s h ,  r a t h e r  t han  s h a r e s  of  s t o c k .  The l a t t e r  would 
l i k e l y  b e ; r d c e i v e d  on ly  i n  t h e  even t  o f  a d i s t r i b u t i o n  i$ k i n d  where 
s h a r e s  of '~b't;'ock # ,  form p a r t  o f  t h e  c o r p o r a t e  a s s e t s  which be ing  d i s t r i -  , 

buted.  , #  , 8 '  

8 . '  

Rather  a b ;k t te r  i l l u s t r a t i o n  h e r e  would be s h a r e s  o f  s to ick t o  be i s s u e d  i n  
connec t io r j  y i t h  a merger o r  c o n s o l i d a t i o n .  F requen t ly  .silnares o f  one o f  
t h e  c o n s t i p q e n t  c o r p o r a t i o n s  ( o r  even o f  t h e  s u r v i v i n g  c /u rpo ra t ion  i n  
the even t  Q $  a change i n  t h e  s h a r e  s t r u c t u r e )  a r e  unclaiimed f o r  cons ide r -  
a b l e  pe r idg4  o f  t ime  and could  be made subjecdc t o  a n  Escii~eat Law. 

! I  , ,  , 

With t h i s  e ' i j c ep t ion  I t h i n k  M r .  Dempseyts memorandum i s  very e x c e l l e n t  
ic s t a t e m e n t  :~b$  t h e  s u b j e c t .  

, :  I 
, I  " I  

We a g r e e  dk$e most empha t i ca l ly  t h a t  N r .  T. W. D. Duke's  p roposa l  t h a t  
t h e r e  be  4: ' b a n c e l l a t i o n  of s h a r e s  w i t h  a p p r o p r i a t e  reduci'tion of c a p i t a l  
i s  most ur#$se. I t  w i l l  be no ted  t h a t  it c a l l s  f o r  t h e  f i l i n g  by a  S t a t e  
o f f i c e r  o f i l ,$  c e r t i f i c a t e  which has  t h e  e f f e c t  o f  cancel l l ing s h a r e s  and 
r educ ing  C p F i t a l ;  t h i s  simply means t h a t  someone unconne!cted w i t h  t h e  
c o r p o r a t i ~ n ' * a n d  w i t h o u t  any r e s p o n s i b i l i t y  t o  t h e  d i r ec t io r s  a n d  sha re -  
h o l d e r s  i 4  , f lea l ing w i t h  t h e  c o r p o r a t e  s t r u c t u r e .  

, I ;  

Equa l ly  u&4se i n  o u r  judgment -- and a s  I mentioned t o  'you' i n  my p rev ious  
memo -- i q  qhe s u g g e s t i o n  t h a t  t h e  Delaware c o r p o r a t i o n ' s  annua l  r e p o r t  
l i s t  t h e  dpqes and number of  s h a r e s ,  e t c ,  I would say  tihat eve ry  Eschea t  
S t a t u t e  wl iFCh ca l l s  f o r  t h e  f i l i n g  of a r e p o r t  r e q u i r e s  t h e  f i l i n g  of  a 
s e p a r a t e  + e , ~ o r t  t o  d i s c l o s e  i n fo rma t ion  r e q u i r e d  by t h a t  S t a t u t e .  Th i s  
i s  t h e  prc)b$r procedure .  A Delaware annua l  r e p o r t ,  whiclh i s  now r e l a t i v e l y  
s i m p l e ,  shpuld  n o t  be complicated by l i s t i n g  informat ion!  r e q u i r e d  i n  
connectioql  l q i t h  a n  Eschea t  S t a t u t e .  However, I t h i n k  thiat t h e  S e c r e t a r y  
of S t a t e ,  ' & o . , i s  now charged w i t h  th.e a d m i n i s t r a t i o n  o f  ' t h e  annua l  r e p o r t  
r e q u i r e m e q b a n d  t h e  f r a n c h i s e  t a x  w i l l  be s u f f i c i e n t l y  a i l e r t  t o  d i s p o s e  
of  t h i s  s y & q e s t i o n  ' I  i n  s h o r t  o r d e r .  

' ! I  
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! 1 ' .  
Yz. Duket s p r o p o s $ ~ f o r  a Delaware escheat law is very in teres t ing .  Howdiver, it 
v io la t e s  t h e  gene$b$ky accepted concept of corporate l a w  t h a t  a stockholdler may not ' ' ~  ' ' 

. I... - -  obtain a re turn  ~ ; # i s  investment i n  exchange f o r  h i s  shares except i n  c4:rtain ex- 
t raordinary circum$f;:~nces. Of course, h i s  proposal i s  not unlike t h e  coriimon provi- . . ' .  . 
sion f o r  appraisaA91 o f t  shares, a s t a tu to ry  creation, and, no doubt could btit done 

i 1 . 9 .  const i tut ional ly.  ,I JX,$wever, a s  a general ru l e  the  remedy of appra isa l  i s  !ava i lab le  
, . .  

only t o  dissentinds$ockholders i n  s i tua t ions  involving subs tant ia l  chandies i n  t h e  - .',. 
corporate structu@~d :$uch as mergers and consolidations and not ava i lab le  : ordinar i ly  , 

c - h e  regular cou#b& of business: To give t h e  s t a t e  the  r i g h t  t o  a r e q x n  of t h e  . 
i i ~ ~ e s t m c n t  represeb$k)d by escheated shares could have a serious detrimentla1 e f f e c t  . ' 

on the  cap i t a l  strjlt$ure of a corporation i f  a subs tant ia l  number of shar/es were 
involved. 'I I , ,  ' I  , , 

1 ,  , I  
1 ;  

. ,  , .  M r .  Ddrels proposa5 'qakes from t h e  corporate d i rec tors  and stockholders tiine exclusive . . . 
. r i g h t  t o  make decipicjns a f fec t ing  t h e  cqrporate s t ructure,  and f o r  t h i s  r!i:ason as . : 

wel l  seems t o  viol&$ the  t r a d i t i o n a l  concepts of corporate l a w .  
I , ,  
I I a 

It seems highly do6hdful t h a t  M r .  Duke's s ta ted intent ion of increasing tile revenue ' ; , 
oS the  S ta t e  of De$a$are by v i r t u e  of h i s  proposal would come t o  pass. I!; would 
probably be lair  t d  slay t h a t  a great  percentage of shareholders of ~ e l a w a j ~ e  corpo- 

' t  

r a t ions  a re  not re$$l#cnta of Delaware. I n  view of t h e  Supreme Court's re/?ent deci- :. . 

sion i n  Texas v. N@Fr;kTersey, 85 Supreme Court 626, February 1, 1965, theri/i i s  no . , 
'doubt t h z t  t he  Sta%b'::of Delaware would have the  r igh t  t o  escheat shares, . , .  
lcnown addresses of pi le  owners of which were outside Delaware, only where 
o$7-'nz l a s t  known ibdbess had no escheat law. The Supreme Court has appa:ivently s a i d  ,. . 

< . .  
21-A- f i n a l  word on question, and under t h i s  decision t h e  s t a t e  of the  : l i s t  known :., , , . . 

, . address has the  pribd/  r ight .  The Supreme Court a l s o  held t h a t  where ~therg! i s  no ;..' . . , 

record of any addr4ksl  t h e  s t a t e  of the. corporate domicile does have the  i t  t o  ' . , ,  , ,  

, r '  escheat the  properdjr ' y n t i l  some other s t a t e  a s s e r t s  and proves a superior : r igh t .  - ' . , 

. . . . 
: I ,  : !  8 .  , , * 

To answer your spec/\f/ic q-uestion, we have not been a b l e >  t o  find any state1 which ' .  ; i . 8 

goes as far a s  M r .  ipG$els proposal with reference t o  cancellation of shards and . . ' 

reduction of capits;$!$here t h e  shares have become subject t o  escheat. Thd usual * , ,  , 

prac t ice  appears t c i (&b t h a t  such shares escheat t o  t h e  s t a t e  a f t e r  t h e  s p ~ ( c i f i e d  . .. .. . 

holding ~ e r i o d  and s+ then bold by the  s t a t e ,  compliance being made with jall of , . ..'. 
t h e  spec ia l  not ice $$iOuirements t o  t h e  owner. It i s  a l s o  our ~nders tandi r /~g  tha t ,  x , , , . . ' ,  

as you indicated ii-$yi+ur memo, many of t h e  s t a t e  escheat l a w s  a r e  custodia/ l ' in  . ' 
nature and P r ~ i ~ i o f t b ~  made f o r  r e s t o r i n g t h e  property t o  the  owner i f  a t  some ', 

fu tu re  time a val id;  Jabaim can be made. M r .  Garrigan t e l l s  me t h a t  he i s  liooking , '  . . . 
i n t o  t h i s  guestion b d ' e  spec i f ica l ly .  , Y - 'I 

, . 
,I, 8 1 . , , . , 

I ' ! I  
Mr. Duke s proposag qouches ori a ra ther  troublesome area of escheat l a w .  I The. 

escheat of shares o/egtock t o  t h e  s t a t e  has been t rea ted  i n  d i f fe rent  ways i n  
differen'c; ~ur i sd ic t i id&s,  ,, , . There appear :-1.0 be three  bas ic  .approaches t o  the1 problem. ": 



, ,  i 
8 .  AT I.: . . ,  

1 , '  I .I . 1 .  , . , 
: ; I  , , 8 . 

y;?ical of one of i s  t h e  provision of t h e  Uniform ~ i s ~ o s 5 , t 5 , o ~ l ~  of 
nclairr,ed been adopted by t h i r t e e n  s t a t e s  ( ~ r i z o n a ,  

Montana, New Mexico, Ner? Hampshire, O$egon,' ' . . That a c t  appears t o  t r e a t  shares c/,f 
toch as escheatable when t h e  shares a r e  e i the r  d is t r ibuted  a s  stock dj.vidends : ' 

r upon d isso lu t ion  df t h e  corporation. ',' 

I : 1  

/ I /  

"~ndis t r ibu i ;d$ ' f l iv idends  and d is t r ibut ions  of business a s s o ~ i a t i o n s i ~  
Any stock or Ibqher c e r t i f i c a t e  of ownership, or any dividend, profi-I;, 
d i i t r i b u t i o n l  gbterest ,  payment on principal,  or other sum held or , ' 

owing by a b;p$bess , , a ssociat ion f o r  or t o  a shareholder, certificatd: 
iiolder, ncmb$rq bondholder, or other secur i ty  holder, or a p a r t i c i - ;  
pzting pa t rod  QE a cooperative, who has not claimed it, or corres- 
ponded i n  with the  business associat ion concerning it, withiin 
seven years a;"%kr t h e  date  prescribed f o r  p a p e n t  or  delivery, i s  . 
presurried aban/lc#ed i f :  (a) It i S  held or owing by a business 
associat ion Apganized under t h e  laws of or created i n  t h i s  s t a t e ;  01: 
( b )  It i s  h4~d.d or owing by a business associat ion doing business il,l 
t h i s  s t a t e ,  ~ b %  not organized under the  l a w s  of or cre'ited i n  t h i s  
si;aJtie, and tqp  r e c o r d s  of t h e  business associat ion indicate  t h a t  this 

I I last h o w .  a#l$ess of t h e  person en t i t l ed  there to  i s  i n  t h i s  s t a t e . :  
8 I 1 '  

1~ 1 1  

'he key phrase i s  t h e  &eading "Undistributed dividends and d i s t r ibu t ions  of: business 
1.550 ia t ions ."  It s&$s c l ea r  t h a t  t h i s  provision contemplates escheat only  of s h a r e s  
;haP,ave XG& been dQsqributed, , , a s  stock dividends or upon dissolut ion.  . . 

, ; ;  
1 .  < . ;  . 

icveral s t a t e  eschea'k J t a t u t e s ,  H a w a i i ,  Arkansas, New Jersey and ~hihode Isla!nd, do 
lot provide at  a l l  fb;rjithe report ing of unclaimed shares but merely give tk i?  a t t o r n e y  ,: , 

;enera1 t h e  r igh t  t o i f i s t i t u t e  escheat proceedings when he becomes aware of' t h e  ' , .. 
:xisJience of %he uncga8med shares. . .  , 

I 1 1  . .. 
,: 8 * ! I  , , 

)i;h&r s t a t e  escheat i'04tutes s e t  some kind of standard f o r  t h e  determinatic!n of , 

' 

rhether or not share'M qave become abandoned property. Not surprisingly,  Nelw York : .  , , , ' 
las 'by far t h e  most &jkplete and lucid provision: 

; / j  
, 8 

"Any secur i tv  $ssued by a domestic or foreign corporation and held . f o r  a reside $!by such issuing corporation or  by a fiduciary,  othex!, d 
, than  a. broke~z. $r dealer  a s  defined i n  section f ive  hundred t e n  of tihis * . : . 

, , . chapter, sha&i/be deemed t o  be abandoned property where, f o r  t e n  
... , successive dt$i+&s: (a)  A l l  amounts, i f  any, payable thereon or  witih , : 

respect  t he~~g t ig  have remained unpaid t o  such resident,  and (b) No . . . 
. ,  wri t t en  comqd.r$$.cation has been received from such resident  by t h e  

' 

holder, and iec) Where t h e  secur i ty  i s  held by t h e  issuing corporat~ion, . '  , 

a l l  regular  e&porate not ices  required by law t o  be given t o  securi!ty - . , . ,  

holders whi44have been s e n t ,  v i a  f  first c l a s s  mai l ,  t o  such resider/.% ' , . ' 

at h i s  last /dbwn address have been &turned t o  t h e .  corporation by the  ,, 
I 1 . . . . ,. ,, ,: ' B .  . . .  _ ' 1 1  ; . , ) 1 , .  , . I ,  , I !  . ., ,(I, , . . , : ,  . . .  , , (con% inuedt ) 

, , '  , , . '  
. , .  
, a  ' , , i I i  , I  j I , .' , . 

, . . , , a  . . .  ' .. , 
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' 1  I . I .  C ' *  , 
lr pos ta l  aujbi5i5ties f o r  i n a b i l i t y  t o  loca te  such resident ,  

( ~ e c .  5011 A r t .  V, Abandoned Property Law, McKinneyf s Consoli- ' .  . . 
/ I '. dated ~ a w 4  New ~ o r k )  

I i " I  

, I !  

r . i)ulrcl s propos& bs somewhat similar t o  t h e  .New York provision but do~lis not g o  . 
. . as f a r  i n  definin4; qbactly when shares become abandoned. 

I 1 1  I 
. 

F, s t a t u t e  c lose&,&o t h e  proposal i s  t h a t  of New Mexico which con ta ins  s e v e r a l ,  ' 
, . 

L .clue provisions t o  the  escheat of shares: 
J i  ; I  t.. , , 

I '  I '  "22-22-17;&:i' Preferent ia l  r i g h t  of a business associat ion t o  .' 
purchase q$s issued stock when presumed abandoned. -A. lmmedia t t i : ly  ' , ' 

upon rece$$%l of stock or other c e r t i f i c a t e s  of ownership delivert/:d 
t o  him b y h h o l d e r  other than the  issuing business associat ion ujider ' ' , . . . 
t h e  provi&qps of t h e  Uniform Disposition of Unclaimed Property il.ct ' . . . * 

(22-22-1 4 @  $22-22-29), t h e  commissioner s h a l l  give notice of thad ", , , . . , 

rece ip t  *b$ $bgistered mail t o  t h e  issuing business association. i 
, . ,  , . . , 

13. ~ h $ :  !notice required under subsection A shal1,include: : 
. . ' i  

(1) $$q number of shares or c e r t i f i c a t e s  received; . 

(2 )  7334 type of shares or c e r t i f i c a t e s  received including ariLy ; 1 . ' . . 

par or  st4444 value and voting # r igh t s  ; I ,. , 9 , , .: . 
t .  I . .  

(3) !I#$! indicated da te  of issue of t h e  shares or  cer t i f icatcjs ;  . . 
and ; 1 ' ! I  , . 

4 1  l~ , . .  

rs (4 )  pbe'i l a s t  owner of t h e  shares or certi lf icatea as indicatkld ,, , , , .  

on t h e  cer l~~$icct l ;es ,  , . ,  . , 

C. ~i$l$/.n t h i r t y  [ 3 0 ]  days from t h e  time of receiving notice1 , . I . I '  

under th i s J ! s~$c t ion  an issuing business associat ion s h a l l  have a : . , 

-preferent id t r ight  t o  purchase t h e  stock or c e r t i f i c a t e s  of ownerlship 
. from t h e  c(j*ssioner a t  t h e i r  market value. , .  

D. I$ $ b e  stock or c e r t i f i c a t e s  of ownership a r e  not purcha~ied I L. , , . . '  

by t h e  issdqhe; business associat ion within t h i r t y  (30) days from ;,the ,,. 
, . . &., . .. 

. , .  . 
date  of n<qi+e the  commissioner s h a l l  dispose of them a s  he would any ; . . . . ,  

. , other  under t h e  provisions of t h e  Uniform Disposition of! Un- 
. ,  * 

claimed ~ r l l ~ $ $ r t  y  Act. . ' , , , .  , 

! I ;  I . , 

i I1 . . . . "22-22-17.sb.;; Ownership i n  a business associat ion presumed abandc ,ned - I - ,  
: ' Issuing buNihess associat ion may cancel and reissue i n  ce r t a in  cal;es.-- I ,. .. . 

s ,  

A. When iiNqded stock or other c e r t i f i c a t e s  of ownership held by i'z . - 
issuing bq#i$ess associat ion a r e  presumed abandoned or when ownership , . -  , . . .  .. 
i n  a busin&d associat ion is;spresumed abandoned due t o  f a i l w e  of! t h e  record . . .,. 

. , 

owner t o  cbaj;m any d is t r ibut ions  or  payments, t h e  t reasurer  of. thie . ( .  . j . . . 
business a'&s$ciation s h a l l  forward t h e  required r e p o r t  t o  t h e  cotr~:nissioner a , . . ,  

.. ' . .  . 
, ; 

under t h e  ' q k i s i o n s o f  t h e  Uniform Disposi t ion of Unclaimed Progiarty Act , :, 
. . .  

(22-22-1 t[ ,, ,~ 42-22-29) 8 but shell, not be required t o  t r ans fe r  any sjtock or,' ,., ,, # '  ' 
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I ' 1 1  . r . '  ' 4 ;  . 

a . , . :, I i ',., ' 

certifi/qd&s of ownership t o  t h e  comiss ioner  within t h e  time! required ., . q 

, s  . ,  , 

under shqbion 22-22-14 Bev Mexico S ta tu te s  Annotated, 1953 Cc/:npilation ,, ' . 
4 

, . 
ii. t h e  kqwis ions  of subsect5on B of t h i s  sec t ion  a r e  complie]:i with. , , 

'* '. , . ' 

A l l  dis&f~$butions and payments held and presumed abandoned shj311 be , ,. . G I .  . . 
; . de l ivo rbd  t o  t h e   omm missioner a s  required by t h e  Uniform Disqosi t ion of : , ' . .  ' - . ,  . .., , . . ~ n c l a i d # d ;  i Property Act. . ) 

B. ! A #  t h e  time t h e  report  i s  forwardeC by t h e  t r easu re r  o f  a . , , , 
, - .  

P . , ~  I businesli ' pssociat ion under t h e  provisions of subsection A t h e  t r e a s u r e r  i ' of t h e  ~ $ $ i n e s s  assoc ia t ion  may request Jtl?C;b,. t h e  business '  asslociation ' . , ' . ' 
, '  be allobkd t o  cancel any issued stock or c e r t i f i c a t e s  of omel:rship . , , . I  

presum$cJ handoned and i ssue  and s e l l  new stocks or certificai ' tes of , . 
: 

ownersh;$$ t o  replace those presumed abandoned. . . . , 
' .  C .  I:$ t h e  commissioner determines t h a t  it is i n  t h e  besti i n t e r e s t s .  ' 

. *  . 
of t h e  $#$+te, t h e  record o m e r  of t h e  property presumed abandl'aned, and . .  . ' . , . (. 

t h e  bu$$#ss assoc ia t ion  involved, he s h a l l  allow t h e  request  f o r  I 

, , 

cancell$$$on and re issue ;  Provided, t h a t  t h e  issuing business1 assoc ia t ion  
. + . .  , . s h a l l  r~k$it t o  t h e  cormissioner t h e  f a i r  market value of any !stocks or , , I. a ,; 

cer t i f$+a+es  of ownership canceled under t h e  provisions of ti-/is subsection. , - : , . D. I f ~ f  t h e  comxissioner determines t h a t  it w i l l  not be i d  t h e  bes t  
i n t e r e s h b f  t h e  s t a t e ,  t h e  record owner of t h e  property presuimed abandoned,:. .., . 

. , ,  and the) bbs iness  assoc ia t ion  involved t o  allow cancel lat ion cif t h e  s tock . . . , . 

or  cer~~$l$ ,ca tes  of ownership under t h i s  sec t ion  he s h a l l  immc!diately 
not i fy  ;+?# t r easu re r  of t h e  business assoc ia t ion  of h i s  decislion by 

-. regirtqr$g m a i l  and require  t h e  property t o  be delivered t o  klim and s h a l l  
d i sposddf  it i n  t h e  same manner a s  any other abandoned propelrty. " 

:. , . 
Secs. 2$rl~2-17.1 and 22-22-17.2, New Mexico S ta tu te s .  

;~~ 1 ' I 
' I  , ,  

I ' .  

Brief ly,  t h e  n'd+ ~hexico s t a t u t e  provides t h a t  where shares a r e  t ~ n e d i  over t o  t h e  Corn- '''. 

missioner by a !hij&der other than t h e  issuing corporation, t h e  issuing/ corporation 
has a preferendit$. r igh t  t o  purchase t h e  shares at t h e i r  market valud. When abandoned ', , , 

shares  a r e  held;k$ the  i ssu ing  corporation, they  must be reported t o  t h e  Commissioner . , 
but  t h e  corpor4$$~n may request permission t o  cancel t h e  shares and Q , S S U ~  new ones i n  , , 

' t h e i r  place.; $$bermission i s  granted, t h e  corporation remits t o  the1 Commissioner t h e  
f a i r  market vaib+j of t h e  shares.  I f  permission i s  denied, t h e  skiaresl a r e  turned over , 

I t o  t h e  comrniss$bqgr who disposes of them a s  i n  t h e  case of any other ab~ndoned property., 1 '  
This  i s  t h e  o n & ~ ~ ; r e f e r e n c e  we have.found i n  the  statu'ces t o  cancellatiion of shares.  ,. . .  . . 

I , ; I  ' : 
' , I  , , 

I n  addi t ion  t o  ~ e w  York and New Mexico, the h'ew Hampshire s t a t u t e ,  fc!r a d i f f e r e n t  $ 1 : .  , . , , ,  

reason, presen4bp very in t e res t ing  'treatment of t h e  problem. This r/ , tatute fa l ls  . '..,," , , 

. , 

i n  t h a t  group $b&ifh t r e a t s  shares as abandoned only when they constit iute s tock , . .  
dividends or  s$bip@s dis t r ibuta 'ble  upon dissolut ion.  However, t h e  TJ'ekl' .Hampshire ', " , . . , ,  * 

s t a t u t e  goes i$fi'oi e f f ec t  i n  1966 and i s  t h e  newest of t h e  escheat la$s. It was ob- .' 

vious ly  p rega re&lb i th  t h e  Supreme Court's recent decision i n  mind, arid r e f l e c t s  a l l  . . .  : :  , - ,  . 
of t h e  i m p o r t q t  ku l ings  of t h e  court .  Ebery other escheat s t a t u t e ,  including.  t h e  , ;: : . . .' I 

. .. I ,  s t a t u t e s  i n  thqb@ s t a t e s  which have adopted t h e  Uniform  isp position (/if Unclaimed : ..,:> ', 

Troperty d& in d i r e c t  with t h e  Supreae Court, decis ion . ila I One respect  ' . I ) ,  ., ,' ' , 

' 

. . . ' ,  , .; . .. 1 .  ; ( q ,  
. I  2 . , ~ 

, . .  . ., 
. .. ,. . . ' . ,  .. _ . , 

. . ' 
+ I  ,, ' . , (C ont ibued) ; j  . , , , . . . - , ,  ' I. . . 

I 
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i : ; j  , , 

1 1  ' , I  , . . YOPIES TO: 1 1  , I 1 1 ,  I / V. , , .  . , . 
I I 

o r  another.  ~ r i f l i j e n t a l l y ,  we have circulzr ized t h e  s t a J ~ e s  t o  t r y  t o  liind out i f  . * 
they plan subs t f i~ f i i a l  rev is ions  t o  r e f l e c t  *ha Supreme Court s decisii:)n, and not , 

' 

t o o  surprisinglv:?,$e have found thai; very few s t a t e s  consider t h a t  theire i s  any 
necess i ty  f o r  E( rgv i s ion .  , , 
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Dear Sir: 

CLARENCE A. SOUTHERLAND 
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OLYMPIA 8-6771 
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CABLE ADDRESS 
WAROORAY 

I have had an opportunity to read Professor Folk's 
draft of the ,"Close Corporations'' sections of the proposed 
revisions of the corporation law. Professor Folk's draft 
does not cover the corporate joint venture situation. There 
are many Delaware corporations which have been formed for the 
purpose of carrying forward a joint venture between other 
corporations resulting in effect in a corporate partnership. 
The dissolution of the carpoaate partnership is and will be- 
come increasingly important. 

Enclosed you will find a draft of proposed amendment 
to Section 275, Title 8,   el aware Code, which I have prepared 
with a view to the problem presented where the two joint 
venturers can no longer agree. The problem covered by the 
enclosed draft is not covered by Professor Folk. I am sub- 
mitting this to your committee with the thought and hope that 
you will incorporate in the statute a provision to facilitate 
the dissolution of the corporate partnership found in the many 
joint ventures which are presently extant. 

WSP .mla 
Enclosure 

Very truly yours, &a 



MEMORANDUM TO: CorporatZon Law Revision Committee 

FROM : S.  Samuel Arsht 

Re: Folk Report, pages 208 t o  211 
Subchapter X. S a l e  of Assets ,  
D i s so lu t ion  and Winding Up $§ 
271, 272 and 273 of t h e  Corp- 
o r a t i o n  Law 

S a l e  of Assets  - $271 of Corporation Law 

Folk po in t s  ou t  many s t a t e s  and Model Act 

proval  f o r  s a l e s  of a l l  a s s e t s  i n  usua l  
4% express ly  dispense with s tockholder  ag- 

course of business  and f o r  mortgages o r  
.,/ pledges,  un less  c h a r t e r  r e q u i r e s  i t . .  He  
i' sugges ts  appropr ia t e  language t o  this ef - 

a t  page 209. 

I approve t h i s  change as i t  s e t t l e s  a 
ques t ion  t h a t  Is o f t e n  r a i s e d .  

j ._ 
$271 does not  refer t o  money as 

a t i o n  f o r  a s a l e  of assets. T approve i n -  
c lus ion  of words "nloney o r  property,  r e a l  
o r  personal ,  i nc lud ing  sha res  o r  o t h e r  
s e c u r i t i e s  of any o t h e r  corporat ion",  as 
Folk suggests .  

Folk po in t s  out  t h a t  $271, un l ike  o the r  
s e c t i o n s  of the  Corporation Law which pro- 
vide f o r  s tockholder  approval,  does not  
s p e c i f y  a n o t i c e  per iod f o r  s tockholder  & a c t i o n .  1 approve i n c l u s i o n  of e i t h e r  a 10  
o r  20 day n o t i c e  requirenrent . 
Folk suggest  a d d i t i o n  of a sentence author-  
i z i n g  d i r e c t o r s  t o  abandon a proposed s a l e  
notwithstanding stockholder  approval .  A 

$&,, number of s t a t e s  have such a provis ion .  I 
t h i n k  t h i s  i s  a d e s i r a b l e  provis ion .  

V. $271 r e q u i r e s  vote  of a majo r i ty  of t h e  vot ing  
s h a r e s ,  Folk does not  recommend any change i n  

/' t h i s  vot ing  requirement, but  he po in t s  ou t  
t h a t  o t h e r  s t a t e s  vary considerably,  both i n  
pfWcentages J?eguired and in the shares which 



may vote, The Committee might consider 
requiring a majority vote of holders of 
shares not hav1gg.a preference on liquid- 
ation. Thus, 16 a corporation has both 
voting and non-voting cornrnon stocks, both 
of' G U C ~  classes would vote on a sale of 
as13ets. 

$271 deals only with a sale of - a11 of a 
corporationts assets. I think most lawyers 
believe $271 applles also to a salb of 
"substantially all" of a corporation's 
assets, although I know of no Delaware case 
on the point. Folk suggests $271 should ex- 

& pressly refer to a sale of "all or sub- 
stantially all" of a corporation's assets 
not in the usual and regular course of its 4 business. 

VSI. If point A. I., above, is approved, $271 
will require rather substantial revision. 

Sections 272 and 273 

No changes suggested in these sections, 
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Clarence A. Southerland, Esq. 

~n 
Chairman 
Delaware Corporation Law Revision Committee 
350 Delaware Trust Building 
Wilmington, Delaware 

Dear Sir : 

I have had an opportunity to read Professor Folk's 
draft of the I1Close Corporations" sections of the proposed 
revisions of the corporation law. Professor Folk's draft 
does not cover the corporate joint venture situation. There 
are many Delaware corporations which have been formed for the 
purpose of carrying forward a joint venture between other 
corporations resulting in effect in a corporate partnership. 
The dissolution of the carporate partnership is and will be- 
come increasingly important. 

Enclosed you will find a draft of proposed amendment 
to Section 275, Title 8, c el aware Code, which I have prepared 
with a view to the problem presented where the two joint 
venturers can no longer agree. The problem covered by the 
enclosed draft is not covered by Professor Folk. I am sub- 
mitting this to your committee with the thought and hope that 
you will incorporate in the statute a provision to facilitate 
the dissolution of the corporate partnership found in the many 
joint ventures which are presently extant. 

WSP.mla 
. . Enclosure 

Very truly yours, 

&J 



August 12, 1965 

MEMORANDUM TO THE MEMBERS OF THE DELAWARE 
CORPORATION LAW REVISION COMMITTEE 

Enclosed are a revision of Section 218 of the Corporation 

Law and an addition to Section 212. You are asked to consider the addi- 

tion to Section 212 as against the more elaborate proposal of Professor 

Folk (Folk Report, pages 160-162) . I am simply trying to avoid the 
' I  

effect of the Chilson decision, which is out of line with the majority in 

that it unduly restricts the definition of "interest". 

HENRY M. CANBY 

~ ~ C / r n k  

Enclosures 



, , 

. Draft 
8/11/6 5 

REVISION OF SECTION 2 18 OF THE CORPORATION L A W  

§ 218, Voting trusts  and stockholder agreements 

(a) One or  more stockholders may by agreement in writing 

1 .  
j ) 

# . deposit  capital  stock of a n  original i s sue  with or transfer capital  stock to  

any person or persons, or corporation or corporations authorized to  a c t  as 

trustee, for the purpose of vesting in such person or persons, corporation 

or corporations, who may be designated voting trustee, or voting t rus tees ,  

the right to vote thereon for any period of t i m e  determined by such agree- ) 

ment, not exceeding ten years ,  upon the terms and conditions s tated in 

such agreement. The validity of a voting trust agreement, otherwise 

lawful, shal l  not be affected during a period of ten years from the date 

when it was created or extended a s  provided herein by  the fact that under 

its terms it will or may l a s t  beyond such ten-year period. Such agreement 

may contain any other lawful provisions not inconsistent with said purpose, 

After the filing of a copy of such agreement in the principal office of the 

corporation in the State of Delaware, which copy shal l  be open to the 



inspection of any stockholder of the corporation or any beneficiary of the 

trust under said agreement daily during business hours, certificates of 

stock shall  be issued to the voting trustees to represent any stock of an  

original i ssue  s o  deposited with them, and any certificates of stock s o  

transferred t o  the voting trustees shall  be surrepdered and cancelled and 

/ 

new certificates therefor shall  be issued to the voting trustees, and in the 

certificates s o  issued i t  shall  appear that they are issued pursuant to  such i 

agreement, and in the entry of such voting trustees a s  owners of such stock 
5 .  

in the proper books of the issuing corporation that fact shall a l so  be noted. 

r ,  
- ,  The voting trustees may vote upon the stock so  issued or transferred during . 

the .period in such agreement specified. Stock standing in the names of 

such voting trustees may be voted either in person or by proxy, and in 

voting the stock, such voting trustees shall  incur no responsibility a s  

stockholder, trustee of otherwise, except for their own individual mal- 

feasance.  In any case where two or more persons are designated a s  voting 



. . 
names a t  any meeting of the corporation are not fixed by the agreement 

appointing said trustees, the right to vote said stock and the manner of 

. - 
, - 
, . * .  , 

voting the same a t  such meeting shall be determined by a majority of the 

., 
:... ~ $ 

f-- trustees, or i f  they be equally divided a s  to the right and manner of voting 
:,I' . 

the same in any particular case ,  the vote of the stock in such case  shall 

be divided equally'among the trustees. 

(b) At any time within - two years prior to the time of expi- 

ration of any such voting trust agreement a s  originally fixed or a s  extended 

'f- 
a s  herein provided, one or more beneficiaries of the trust under such voting 

trust agreement may, by agreement in writing and with the written consent . 

of such voting trustees, extend the duration of such voting trust agreement 

for an additional period not exceeding ten years, &om the expiration date 

of the trust a s  originally fixed or a s  extended a s  herein provided. The 

voting trustees shall,  prior to the time of expiration of any such voting 

trust agreement, as originally fixed or as previously extended, a s  the case  



may be, file in the principle office of the corporation in the State of Dela- 
, ,: 

ware a copy of such extension agreement and of their consent thereto, and 

thereupon the duration of such voting trust agreement shall be extended for 

the period fixed in such extension agreement; but no such extension agree- 

ment shall affect the rights or obligations of persons not parties thereto. 

(c) An aqreement between two or more stockholders , i f  in 

writing and siqned by the parties thereto, may provide that in exercising 

any voting rights, the shares held by them shall be voted a s  provided by 

the agreement, or a s  the parties may agree, or a s  determined in accordance 

with a procedure agreed upon by them. No such agreement shall be 

effective for a term of more than ten years, but the parties may extend its 

sp.3"' 
duration for a s  many additional periods, ,not to exceed ten years, a s  they 

may desire . 

(d) This section shall not be deemed to invalidate any 

votinq or other agreement among-shareholders or any irrevocable proxy 

which is not otherwise illeqal, 

4 



(b) A duly executed proxy shall be irrevocable if ,  it. is 

specified that it is irrevocable and i f ,  and only as  lonq a s ,  i t  is coupled 

/ 

with an interest sufficient in law to  support an irrevocable power coupled 

therewith. A proxy may be made irrevocable reqardle ss of whether the 

interest with which it is coupled is an interest in the stock itself 

interest in the corporation generally 

\ .  



June 8, 1965 

TO THE t4EMBER;S OF THE DELAWARE CORFQRATION 
LAW REVISION COMMXTIXE 

Honorable Clarence A. Southerland 
S, Samuel Arsht, Esquire 
Henry M. Canby, Esquire 
Honorable Elisha C. Dukes 
M r .  David H. Jackman 

e-. ,* 
M r .  Alfred Jervfs  
C. J. Killoran, Esquire 
Irving Morris, Esquire 
Mrs. Margaret S. Storey 
Charles S. Crompton, Jr., Esquire ../< 

Charles F. Richards, Jr , , Esquire 
Walter K. Stapleton, Esquire 

There i s  enclosed a proposed new section on 
fract ions  of shares and scr ip  which I believe r e f l e c t s  
the conclusions reached a t  the meeting t h i s  morning. It 
is  i n  l i e u  of the new section suggested by Professor Folk 
a t  pages 241 and 242 of h i s  report .  

R.F.C. 



Sec t ion - . Fractions of Shares and Scrip. 

A corporation may issue c e r t i f i c a t e s  for  f ract ions  of a 

share or s c r i p  subject to  such terms and conditions as the 

board of directors  may determine. In l i e u  of issuing 

fract ions  of a share, a corporation may pay, i n  cash, the 

f a i r  value thereof as of the t i m e  when those en t i t l ed  to  

receive such fract ions  are  determined. 



REPORT ON PAGES 156 THROUGH 164 OF THE 
FOLK REPORT 

1. At page 157, Folk proposes that Section 218(b) be 

amended by insredsing the period, prior to expiration, within which a 

voting trust may be extended from one to  two years and by spssiflcally 

stating that the renewal period runs from the date of expiration of the 

original trust. 

Both of these suggestions are recommended. 

2. At  page 158, Folk proposes that the statute be 

amended so that a voting trust which could exceed 10 years will, never- 

theless,  be valid during the allowed statutory period. 

This amendment is a valid attempt to  carry out the 

intention of the parties and is recommended. 

3 .  On pages 159 through 164 Folk recommends that -the 

Delaware substantive law be changed so  a s  to widen the areas within 

which stockholder agreements regarding the voting of shares' a re  recog- 

nized. There appears to be some trend toward this result in other s ta tes  
. . 

and, although it does involve the overturning of several existing 

decisions, 1 believe it is meritorious because of the additional elasticity 

which will result. The changes recommended are, briefly, as follows: 



A, The enactment of a mew statute for the purpose 

of recognizing the validity of irrevocable proxies and defining them in 

soma detail. If this statute fs approved, the limitation of irrevocability 

to 10 years (page 163) should be adopted. 

0. Recognition of' shareholder voting agreements 
,r. 
- whioh do not comply with the provis&ons of the voting trust statute (page 

Henry M. Canby 



MEMORANDUM 

To: Delaware Corporation Law Revision Committee 

From: C lair John Killoran 

Re: The Folk Report, pages 224 to 236, concerning present 
Sections 151 to 156 of the present corporation statute. 

My comments on the proposed changes and additions 

to  the Delaware Corporation Law dealing with the issuance of stock 

and the formulation of definitions a r e  as follows: 

A.  Definitions. 

I agree that it is desirable that standard accounting 

terms be used consistently throughout the financial portions of the 

corporation law. The definitions proposed on pages 226-227 of the 

Folk Report appear to be conventional and satisfactory. The critical 

issue i s  not the definitions themselves, but the manner in which the 

various t e rms  a re  used in the substantive portions of the proposed 

statute, particularly in the sections dealing with dividends. The defi- 

nitions should therefore be reviewed again when these sections a r e  

under consideration. 

In connection with the definition of "Earned surplus" 

on page 227, it would seem desirable to add the additional language of 



the Model Act referred to in the footnote. This would provide that 

earned surplus is determined from the date of incorporation o r  the 

latest date when a quasi-reorganization occurred. 

B. Corporate Authority to Issue Stock. 

A s  the Report points out, section 151 of the present 

statute permits the issuance of the various types of securities which 

a re  in general use today. For  this reason it appears unnecessary and 

undesirable to modify this section of the statute. 

On page 228 of the Foik Report there is the suggestion 

that the statute be amended to prevent "upstream" conversions of 

junior securities into senior securities. It i s  suggested that under the 

present Delaware statute it would not be illegal for common stock to be 

convertible, at the holder's option, into preferred stock o r  even into some 

form of creditor securities. It would seem that such a conversion of common 

stock to creditor securities might well be prohibited a s  a redemption 

under the present Delaware statute (see  Folk Report, page 229). More- 

over, there is nothing improper about the conversion of one class of 

preferred into another senior class of preferred if the t e rms  of con- 

version a r e  fair.  Under the circumstances, my suggestion is that the 

statute remain a s  it is, with any abuses which may develop being handled 

judicially . 



It i s  also suggested on page 228 of the Report that 

the shareholders of a corporation be permitted to grant to the 

Board of Directors the power to increase the total authorized shares  

of the corporation when needed. This would enable a corporation to 

issue convertible securities, but to defer increasing the authorized 

capitalization of the corporation unt il the shares a r e  actually needed 

for the purposes of conversion. The only objection to this arrange- 

ment would seem to be that it could result in a decrease in franchise 

taxes collectible by the State. 

On page 229 of the Folk Report it i s  suggested that the 

revised statute provide that shares be redeemable only at the option 

of the corporation and not at the option of a stockholder. This prob- 

lem would normally be resolved by the language of the certificate of 

incorporation, which would presumably set out specifically any right 

of redemption granted the stockhoiders. Fo r  this reason,a statutory 

provision appears unnecessary. 

The discussion on page 230 concerning the possibility 

of an amendment to permit the redemption of common shares  [ now 

prohibited by section 151(b)] suggests that such a provision might 

create more problems than it would solve. The prohibition against 



redemption of common shares provides a necessary and dependable 

method of protecting the interests of several classes of stockholders 

in a close corporation situation. 

C. Consideration for  Shares 

On page 231 it i s  suggested that section 152 of the 

present statute be amended by adding language which permits a corpo- 

ration to charge reasonable expenses of organization and sales and 

underwriting commissions against the proceeds of the sale of its stock 

without thereby impairing the stock's f u l l  paid and non-assessible 

status. In Yasik v. Wachtel, 17  A.  2d 309 (1941) the court indicated on 

page 312 that the requirement that par stock be issued for not l ess  than 

i ts  full par value does not prevent the payment of reasonable commis- 

sions to selling agents fo r  marketing the stock. The same rule would 

seem to apply to organization expenses. The proposed amendment 

therefore does not appear to alter the present law in Delaware. 

With respect to proposed section 153, there does not 

seem to be any objection to changing the phrase "capitd" to "stated 

capital" in accordance with the definitions which a r e  discussed above. 

The proposed draft of section 153 does not include the 

distinction between corporations incorporated before and after April 1, 



1929. Under the old statute, considerat ion fo r  the issuance of capi- 

tal stock is,  in the case of pre-1939 corporations, fixed by the stock- 

holders unless the certificate of incorporation grants the power to the 

Board of Directors, whereas in the case of post-1929 corporations, 

consideration i s  fixed by the Board of Directors unless the certificate 

of incorporation reserves  the power to the stockholders. Since there 

a re  undoubtedly a number of pre-1929 corporations still  active in 

Delaware, it would appear advisable to maintain this distinction in 

any new statute. 

The suggestion that consideration for the issuance of 

capital stock be fixed by a majority rather than two-thirds of the stock- 

holders (when reserved to the stockholders) is a desirable change. 

The proposed language of section 153 (d) would permit the certificate 

of incorporation to require a larger vote, if deemed desirable. 

The proposal that stockholders be permitted to set the 

consideration for the issuance of par stock a s  well a s  no par stock 

seem$ reasonable. This i s  contained in new section 153 (a). 

Two aspects of proposed section 153 found on page 232 

of the Folk Report should be considered. The f irst  of these is  the 

provision in sub-paragraphs (a) and (b) that consideration for the 



issuance of both par and no par shares  should be "expressed in 

dollars". This would appear to prohibit the practice, believed to 

be reasonably widespread in the case of no par stock, of issuing a 

specified number of shares  in exchange for property conveyed to the 

corporation without fixing a specific dollar value for  the property. 

While there is some doubt that this practice would achieve i ts  aim of 

reducing the liability of directors for  overvaluing the assets  received, 

i ts  prohibition might have an unsettling effect upon out -of -state lawyers 

who use the Delaware statute. 

It is also suggested t$at the provision now appearing in 

the last sentence of present section 153, which permits the directors 

to fix the consideration for ten per cent of the authorized stock, even 

where the certificate of incorporati+ reserves  the power to fix con- 

sideration to the stockholders, shoubd not be deleted. It i s  true, as 

is  pointed out in the footnote on 233, that this problem could be 

handled in the certificate of incorpotation. But i ts  inclusion in the 
i 

statute is not harmful and might probe useful under some circumstances. 

As noted in the Repoqt, proposed section 154 on page 234 

is a restatement of present section 154, with the exception of the last 
I 
1 

sentence of sub-paragraph (b) conce~rning the freezing of the considera- 
I 

tion received for no par preferred, up to its liquidation preference, in 



stated capital. Since section 154 has /worked well and its provisions ~ 
a re  familiar to the bar, I recommend that it be retained in i ts  present 

form. 
I 

I 

If the proposed language is adopted, the word "con- 

stitute" in subparagraph (a) should hd substituted for  the phrase "be 

allocated to", since no actual allocation to capital surplus should be 

I 

required in the case of par shares.  ~ 
I 
! 

It i s  understood that nb amendment is offered with respect 
I 

to present section 155 of the corporat~on statute. 
I 
I 

-J-e P-..F- ..- On page 236 of the Folp report it i s  suggested that 

language be added to present section 156 to provide that upon transfer  of 
~ 

certificates issued for partly paid shares,  the new certificates would 
I 

bear  a statement that they were issukd for partial consideration. While 
! 

this would seem to be required by thd present statute, there does not 
I 
I 

seem to be any objection to including t h e  additional language to make 

I 
the requirement more explicit. 

I 

An interesting questiob i s  raised with respect to voting 
I 

rights of holders of partially paid sh  r e s .  The committee might wish a) i 

to consider whether the voting rights with respect to partially paid shares  
i 
i 

should be reduced in proportion to the percentage of consideration 
1 

actually paid. This would require a modification of present section 212. 



MEMORANDUM 

To: Delaware Corporation Law Revision Committee 

From: Cla i r  John Killoran 

Re: The Folk Report, pages 30 to 3 5, concerning sections 
109(a) and 122 (6) of the present corporation statute. 

I ag ree  with the conclusion in the Folk Report that. the 

power to amend by-laws should remain in the stockholders of a corpo- 

ration unless delegated to the Board of Directors  by the certificate of 

incorporation. In my opinion, the revised statute should make it 

c lear  that while the power to amend by-laws may be delegated to the 

Board of Direc tors  in the certificate of incorporation, the  stockholders 

s t i l l  retain the power to amend. , 
,P 

The suggestion made on page 32 of the Folk Report that 

section 122 (6) be redrafted to broaden its language and to  codify the 

ruling that the by-laws of a corporation a r e  subordinate to the certificate 

of incorporation is desirable.  The present reference in section 122 (6) 

to changing the number of d i rec tors  should be deleted and the reference 

to stock t ransfer  penalties should be moved elsewhere in the statute. 

The suggest ion on page 32 of the Folk Report that the 

revised statute provide that the certificate of incorporation may contain 



any provision required or  permitted in the by-laws is  desirable. This 

would permit the number of directors to be fixed in the certificate of 

incorporation, a desirable provision in some close corporations. Also, 

the provisions that the certificate of incorporation may grant the stock- 

holders exclusive power to amend the by-laws and may require either 

the stockholders o r  directors to act by a greater-than-majority vote in 

amending the by-laws a r e  all  desirable changes. 

It i s  agreed that there is no reason to change the pro- 

vision found in present section 109 (b) and (c) concerning emergency 

by-laws and that these provisions should appear in a single separate 

section. 

Finally, it i s  agreed that the by-law provisions of section 

109(a) and 122(6) should be combined in a single section of the statute. 



May 19, 1965 

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION 
LAW REVISION COMMITTEE 

Hm. Clarence A. Southerland 
S. Samuel Arsht, Esq. 
Henry M. Canby, Esq. 
Hon. Elisha C. Dukes 
M r .  David H. Jachan  
M r .  Alfred Jervis  
Irving Morris, Esg. 
Mrs. Margaret S. Storey 
Charles S. Crompton, Jr., E s q . "  
Charles F. Richards, Jr., Esq. 
Walter K. Stapleton, Esq. 

In accordance with directions given a t  yesterday ' s 
meeting, I enclose a revision of 18 219. The words i n  
brackets can be deleted i f  i t  is the f i na l  decision of the 
Committee to  eliminate the requirement of O 220 tha t  a 
duplicate stock ledger be kept i n  t h i s  State,  

Richard F. Corroon, 
Vice Chairman 



1 219. L i s t  of Stockholders Enti t led t o  Vote; Penalty 
fo r  Refusal t o  Produce. 

The o f f i ce r  who has charge of the stock ledger 

of a corporation shal l  prepare and make, a t  l east  ten days 

before every meeting of stockholders, a complete l ist  of the 

stockholders en t i t l ed  t o  vote a t  said meeting, arranged i n  

alphabetical order, and showing the address of each stock- 

holder and the number of shares registered i n  the name of 

each stockholder. Such l i s t  sha l l  be open t o  the examination 

of any stockholder, fo r  any purpose germane t o  the meeting, 

during ordinary business hours, for a period of a t  l e a s t  ten 

days prior  t o  the meeting, e i the r  a t  a place w i  

town o r  v i l l age  where the meeting is to  be held 

sha l l  be specified i n  the notice of the meeting, or ,  i f  not 

so specified, a t  the place where raid meeting i s  t o  be held, 

and the l i s t  sha l l  be produced and kept a t  the t i m e  and place 

of meeting during the whole time thereof, and subject t o  the 

inspection of any stockholder who may be present. The 

[original  or  duplicate] stock ledger sha l l  be the only evi- 

dence as t o  who are  the stockholders en t i t l ed  t o  examine the 

stock ledger, the l i s t  required by t h i s  section o r  the books 

of the corporation, or  t o  vote i n  person o r  by proxy a t  any 

meeting of stockholders. tFpan the wi l l fu l  neglect o r  r e fusa l  

produce such a 1 i s ~  a t  any meeting fo r  the elect ion of 

directors ,  they sha l l  be ine l ig ib le  for  e lect ion t o  any 

of f ice  a t  such meeting. 



May 141, 1965 

MEMORANDUM TO MEMBFRS OF TEE DELAWARE CORPQRATIOIV 
UW REVISION GOMMLTTEE 

4 

The Honorable Clarence A. Southerland 
S . Samuel Arsht , Esquire 
Richard F , Gomoon, Esquire 
The Honorable Elisha G.  Dukes 
Clair John Killoran, E squire 
Mr. David H. Jackman 
Mr. Alfred Jervis 
Irving Morrhs , Esquire 
Mrs. Margaret S , Storey 

My comments on pages 237 to 249 of the Folk report are 

attached. 

Henry M . Canby 

rnk 

Attac hme rat 



Paqes 237 tp 249-gf the Folk Report 

1 .  The suggested amendment to Section 157, which 

appears on page 237 of the Folk report, appears meritorious. Section 194 

requires that any aestrietions on the transfes sight of shares must be 
\ 

printed on the eertifloate and this language will accomplish the same 

r" purpose for the option agreement which might otherwise be deemed 

assignable. 

2 .  The suggestion at page 238 that the provision of the 

New York hw which in sffeet provides that stockholder approval of the 

issuance of rights and options constitutes authorization to the board to 

amend the charter to increase the number of shares is not recommended. 

As a practical matter, when the question s f  tssuanee is put to the stack- 

holders, it is a simple malster lo also in~lucle an amendment to the number 

of authorized shares if necessary. 

3 .  The proposed change in the second section of 158 

port, p.  2391 does constitute a clarification and is recommended. 

4 -  The suggested revision ~ l i  the third sentence of 158 

> ( ~ e ~ o r t .  p .  239) is highly recommended as a substitute for the tortured 

present sentence. # 



2 
5 .  The suggestion that Section 1%1(Q, Insofar as  it deals 

N- with certificate recitals, should be moved into Section 158 is not 

hFP/ recommended. 

6. The suggestion contained in paragraph 4 at page 240 of 

the Report that the word "stolen" be added following the phrase "lost or 

destroyed" in Skctions 167 and 168(a) is recommended. 

7.  At  page 241 of the Polk report, a proposed statute pro- 

viding for the issuance of fractional shares and script i s  set forth. 

Although we do not: have any such statute at  the present time, it has been 

Qw 
the general opinion in the Bar that the issuance of both fractional shares 

fl and script are permitted. However. I beliave the suggested statute would 

be an ac~ommsdatdon to house counsel or ~fficers of Delaware corporations 

recommend i ts  inclusion in the statute. 

4 
8.  At page 243, Professor Folk proposes a reviston of the 

law regarding unpaid subscriptions. The basic change is to increase the 

liability of e subscriber to par stock from the amount of par to the dull 

consideration for tha shares. This seems Bugical , but It can be accomplished 

simply removing the phrase "up ths the pare value theresf" f r ~ m  the ----- 
present Section 163. The changes suggested sub) a& (c) on 



page 243 would deprive the corporation of its right to proceed against the 

stock in the case  of a bona fide transfer or pledge. There seems to be 

no reason why this burden should not rest on the transferee or pledgee 

9. The recommendations a t  3. and 4,  on page 244 of the 

Report are that a statutory provision be inserted making subscriptions 

irrevocrnbie for six months and further providing tha t  a subscription shall 

be enforceable unless in writing. 1 see no reason why these questions 

cannot: be handled by general law and recommend that the changes not be 

made. 

10. Professor Folk recommends (p. 2463 that Sectton 179(b) 

be amended to enlarge the definition of a "wasting asset" corporation. I 

am aware that this has been a problem and recommend that the language of 

y t h e  New York statute included in the last paragraph on page 246 be 

inserted in the statute in place of the phrase "corporation engaged in the 

exploitation of wasting assets". 

11. I believe that the previsions of Section 173 regarding 

stock dividends are well understood by our Bar and I do not feel that any 8 
$ explanatory language of the type suggested at page 247 is necessary. 



12. Of the two sub-paragraphs suggested st the bot t~m 

of page 248 of the Report, 1 do no% feel that {b) is necessary since we 

do have a joint tortfeasor law. The second suggestion, (c ) ,  giving 

directors the right to reclaim from storkholders amounts paid out by 

directors as a result of unlawful declarations of dividends, appears 

meritorious and % recommend its adoption. 



May 14, 1965 

MEMORANDUM TO MEMBERS OF THE DEUWAG CORPORATION 
LAW REVISION COMMITTEE 

The Honorable Clarence A .  Southerland 
S . Samuel Absht , Esquire 
Richard F . Corroon, Esquire 
The Honorable Elisha C . Dukes 
Clair John Killoran, E squire 
Mr. David H .  Jackman 
Mr. Alfred Jervis 
Irving Morrf s , Esquire 
Mrs. Margaret 8 . Storey 

In accordance with the Instructions of the Committee at 

the April 20th meeting, I have redrafted a revision of Professor Folk's 

suggestion for a postponed effective date for amendments to corporate 

charters (p. 178). Xt is attached hereto. 

Henry M. Canby 

rnk 

Attachment 



A M E N D M E N T  

Amend Section 242 by changing the period at the end- of 

the eighth sentence 2 0  a semicolon and adding the following: 

"provided, however, any amendment may, by its 
terms, be made effective at any time within 
thirty (30) days after the date of recording. " 



May 6, 1965 

TO: ALL MEMBER.S O F  THE DELAWARE COR.PORATION 
LAW REVEION COMMITTEE 

Re: Stockholder I s  R.ight of Inspection 

As a result of the discussion at our meeting on May 4, 
1965, I have prepared and there is enclosed herewith two additional 
drafts of proposed Section 220 concerning a stockholder's right of 

i nspection. 

Draft No. 3 provides for an equitable owner of stock 
as well as a legal o r  equitable owner of a voting trust certificate to 
have a right of inspection, As  we know, granting an equitable owner 
of stock o r  a voting trust certificate holder (legal o r  equitable) a 
right of inspection would introduce a new right in our law. Draft No. 4 
would confine the right of inspection to stockholders of record o r  their 
attorneys o r  other agents. 

Despite the vigor with which I opposed the excision from 
Draft No. 2 of the right of the equitable stockholder and voting trust 
certificate holder to inspect, on reflection I would no longer persist 
in my opposition and would recommend the adoption of Draft No. 4. 
I reach this conclusion for three reasons: 

1. The equitable holder could have his nominee who has 
legal title authorize him o r  his attorney, etc. , to make the demand and 
inspection under the proposed Draft No. 4. 

2, The equitable stockholder has it within his power to 
put his stock into his own name of record and thereafter comply with 
Draft No. 4 in seeking inspection. 

3. A s  a practical matter, the fact that an equitable 
stockholder has never before had a right of inspection has not apparently 
created such a problem as would warrant the interjection into our law 
of this further right. . - 

cc. The Honorable Collins J. Seitz 4 - 
Charles S. C~ompton, Jr. , Esq. -' ,/,' 

Charles F. R.lchards, Jr., Esq,..-- 
Walter K. Stapleton, Esq. 



DR.AFT NO. 3. 

3220. Stockholder 's R-ight of Inspection. 

(a) A s  used in this section, a stockholder shall mean 

(1) a stockholder of record; (2) an equitable owner of stock; (3J a 

legal o r  equitable owner of a voting trust certificate. 

(b) Any stockholder, in person o r  by attorney o r  other 

agent, shall, upon written demand under oath stating the purpose 

thereof, have the right during the usualhours forbusiness to inspect 

for any proper purpose the corporation's stock ledger, list of stock- 

holders, and i ts  other books and records and to make copies o r  

extracts therefrom. A proper purpose shall mean a purpose reason- 

ably related to such person's interest as a stockholder, In the case 

of any equitable stockholder o r  equitable voting trust certificate 

holder, there shall be set forth in the demand under oath such facts 

a s  shall establish the status of such person as an equitable stockholder 

o r  voting trust certificate holder and the demand under oath shall be 

accompanied by such documents as would evidence such status. In 

addition, in every instance where an attorney o r  other agent shall 

+ be the person who seeks the right to inspection, the demand under 

oath shall be accompanied by a power of attorney o r  such other writing 

which shall authorize the attorney o r  other agent to so act on behalf 



of a stockholder a s  herein defined. The demand under oath shall be 

directed to the corporation at i ts  principal office in this State o r  at  

i ts  principal place of -business. 

(c) If the corporation, o r  an officer o r  agent thereof, 

refuses to permit an inspection sought by a stockholder o r  attorney 

o r  other agent acting for the stockholder pursuant to sub-section (b) 

hereof or  does not reply to the demand within five business days after 

the demand has been made, the stockholder may apply to the Court 

of Chancery for an order to compel such inspection. The Court of 

Chancery is hereby vested with exclusive jurisdiction to determine 

whether o r  not the person seeking inspection is entitled to the 

inspection sought. The court may summarily order the corporation 

to permit the stockholder to inspect the corporation's stock ledger, 

list of stockholders, and i ts  other books and records and to make 

copies or  extracts therefrom; provided, however, that the stock- 

holder shall f irst  establish (1) that he has complied with the 

provisions of this statute respecting the form and manner of 

making demand for inspection of such documents; and (2) that the 

inspection he seeks is for a proper purpose. The court may, in i ts  

discretion, prescribe any limitations o r  conditions with reference 

to the inspection o r  award such other o r  further relief as the court 

may deem just and proper. The court may upon such terms and 



conditions as the court may prescribe order books, documents and 

records, pertinent extracts therefrom, o r  duly authenticated copies 

thereof, to be brought within this State and kept in such place in 

this State and for such time and purposes as the order may prescribe. 



DR-AFT NO. 4. 

0220. Stockholder Is Right of Inspec tion. 

(a) As used in this section, a stockholder shall mean 

a stockholder of record. 

(b) Any stockholder, in person o r  by attorney o r  other 

agent, shall, upon written demand under oath stating the purpose 

thereof, have the right during the usual hours for business to inspect 

for any proper purpose the corporation's stock ledger, list of stock- 

holders, and i ts  other books and records and to make copies o r  

extracts therefrom. A proper purpose shall mean a purpose reason- 

ably related to such person's interest as a stockholder. In every 

instance where an attorney o r  other agent shall be the person who 

seeks the right to inspection, the demand under oath shall be 

accompanied by a power of attorney o r  such other writing which shall 

authorize the attorney o r  other agent to so act on behalf of the stock- 

holder. The demand under oath shall be directed to the corporation 

at i ts  principal office in this State o r  at its principal place of business. 

(c) If the corporation, or an officer or  agent thereof, 

refuses to permit an inspection sought by a stockholder o r  attorney 

o r  other agent acting for the stockholder pursuant to sub-section (b) 



hereof o r  does not reply to the demand within five business days after 

the demand has been made, the stockholder may apply to the Court of 

Chancery for an order to compel such inspection. The Court of Chancery 

is hereby vested with exclusive jurisdiction to determine whether o r  

not the person seeking inspection is entitled to the inspection sought, 

The court may summarily order the corporation to permit the stockholder 

to inspect the corporation's stock ledger, list of stockholders, and i ts  

other books and records and to make copies o r  extracts therefrom; 

provided, however, that the stockholder shall first establish (1) that 

he has complied with the provisions of this statute respecting the form 

and manner of making demand for inspection of such documents; and 

(2) that the inspection he seeks is for a proper purpose. The court 

may, in i ts  discretion, prescribe any limitations o r  conditions with 

reference to the inspection o r  award such other or  further relief as 

the court may deem just and proper. The court may upon such terms 

and conditions as the court may prescribe order books, documents 

and records, pertinent extracts therefrom, o r  duly authenticated copies 

thereof, to be brought within this State and kept in such place in this 

State and for such time and purposes as the order may prescribe. 



MEMOR.ANDUM TO MEMBERS OF 
THE DELAWARE CORPORATION 
L&W REVISION COMMITTEE 

April 27, 1965 

RE: STOCK?iOLDER.'S RIGHT OF INSPECTION 

There is enclosed herewith a verifax copy of 

Chancellor Seitzt letter to me of April 22, 1965, containing his 

comments on the proposed statute concerning inspection rights, In 

making his comments, the Chancellor had before him Professor 

Folk's report and recommended statute as well as my prior report 

of April 19 and the proposed statute I had attached to it. 

After considering the Chancellor's comments, I have 

redrafted the proposed statute and I am enclosing herewith to each 

of you a copy d the proposed draft which I have denominated 

Draft No. 2. 

cc. The Honorable Collins J. Seitz 
Charles S. Crompton, Jr. , Esq. 
Charles F. R.ichards, Jr. , E sq. 
Walter K. Stapleton, Esq. 



DR.AFT NO. 2 

3220. Stockholder I s  R.ight of Inspection. 

(a) As used in this section, a stockholder shall mean 

(1) a stockholder of record; (2) an equitable owner of stock; (3) a 

legal o r  equitable owner of a voting trust certificate. 

(b) Any stockholder, in person o r  by attorney o r  other 

agent, shall, upon written demand under oath stating the purpose 

thereof, have the right during the usual hours for  business to inspect 

in good faith for any proper purpose the corporation's books and 

records of account, minutes of meetings of directors, committees 

and stockholders, and record of stockholders, and to make copies o r  

extracts therefrom. A proper purpose shall mean a purpose reasonably 

related to such person's interest a s  a stockholder. In the case of 

any equitable stockholder or  equitable voting trust certificate holder, 

there shall be set  forth in the demand under oath such facts as shall 

establish the status of such person as an equitable stockholder o r  

voting trust certificate holder and the demand under oath shall be 

accompanied by such documents as would evidence such status. In 

addition, in every instance where an attorney o r  other agent shall 

be the person who seeks the right to inspection, the demand under 

oath shall be accompanied by a power of attcrrney o r  such other writing 



which shall authorize the attorney o r  other agent to so act on behalf 

ofastockholderas  hereindefined. Thedemandunderoath shal lbe 

directed to the corporation at i ts  principal place of business. 

(c) If the corporation, o r  an officer o r  agent thereof, 

refuses to permit an inspection sought by a stockholder o r  attorney 

o r  other agent acting for the stockholder pursuant to sub-section (b) 

hereof o r  does not reply to the demand within five business days 

after the demand has been made, the stockholder may apply to the 

Court of Chancery for an order to compel such inspection. The Court 

of Chancery is hereby vested with exclusive jurisdiction to determine 

whether o r  not the person seeking inspection is entitled to the 

inspection sought. The court may, in i ts  discretion, order the 

corporation to permit the stockholder to inspect the corporation's 

books and records of account, minutes of meetings of directors, 

committees and stockholders, and record of stockholders and to 

make copies o r  extracts therefrom; provided, however, that the 

stockholder shall first establish C1) that he has complied with the 

provisions of this statute respecting the form and manner of making 

demand for  inspection of such documents; (2) that the inspection he 

seeks is for a proper purpose; and (3) that such inspection shall 

be made in good faith, The court may, in i ts  discretion, prescribe 



any limitations o r  conditions with reference to the inspection o r  award 

such other o r  further relief as the"court may deem just and proper. 

The court may upon such terms and conditions as the caurt may 

prescribe order books, d o c w ~ n t a  and records, pertinent extracts 

therefrom, o r  duly authenticated copies thereof, to be brought within 

this State and kept in such place in this State and for such time and 

purposes as the order may prescribe, The Court of Chancery is 

empowered to promulgate such rules as will expedite the procedure 

in bringing before it the issues to be resolved in determining a 

stockholder's right of inspection as authorized by this statute, 



Irving Morris, EsquTre 
Cohen and Morri s 
Bank of Delaware Building 
W i l m i q t m  1, Delaware 

Dear Irving: 

H acknmledge your letter sf April 20, enclosing mterial  

concerning the proposed new statute of Stockholder Inspeetfm 

Wights. 

Some of the matters discussed by Professor Po%k and you 

involve po l i cy  decdsfms and B do not feel that it is particularly 

appropriate for m e  to  talk about them. POP example, whether a 

stockholder should be required to  have been suck for a period prior  

to the demnd or whether sme percentage of stock omershfp should 

be required. 

1 do not intend to get involved in the question as ts 

&ether the inspection shmld mot apply to equitable 

ehe present law, as abin iskered  in the Superior Court, an equitable 

er does not have standing. 1 d6 think that there is s slight 

miswdcr~tandtng by Professor Pshk m m e  aspect 0% thfs mtter. 



Page 2 A p r i l  22, 1965 

Alth-h Be doe8 not say so, he S ~ B I P C J  t o  asowme that an equitable 

owner could & t a b  in~pec t ion  in Chancery. I am not eure that  this 

is  the law. I believe that  inspection in Chancery e i ther  ha8 t o  

be incidental t o  a pending case in  Chancery or in the law court. . 

Thus, although I could be wrong, I believe the granting of a 

right t o  inspect t o  an equitable owner, apart frm pending 
r 

l i t iga t ion ,  would amount t o  the granting of a new r ight .  

I do believe that as  t o  any material a stockholder would 

be called upon to supply the corporation, he should be required t o  

supply it in  h i s  i n i t i a l  demand. In th i s  way the proceedings w i l l  

be expedited. 

I don't h o w  whether the s ta tu te  should contain any 

provision concerning the consequences of f i l i n g  a false aff idavi t .  
r' 

I think perhaps the statute sho\a%d csanta%,rs sane language 

making it clear that  t h i s  type of case should be given expdit ioua 

treatment. I believe the statute concerning e l ee t ims  d ~ e s  cartain 

soam perthead language. 

I do think that  you have pointed out the r t an t  d i s -  

t inction in  burden between eases where a etockholders' l i e t  is 

sought and case@ where other records are @ought. let does seem 

vi 
t o  w that whatever decision is reached with respect: t o  buxdtm 

ahauld be spelled out in the s tatute .  1. say this becaul~s it may 



A p r i l  22, 1965 

bwl 8- bportrwce i n  decisions by the parties concerniw 

As t o  the proposed s ta tu te ,  I have the following queries: 

1. Paragraph (a) (4) , I doubt tha t  t h i s  is needed because 

I it really is not defining a stockholder. Anyway, t h i s  authority 

*- . . -  is created by Paragraph (b) . 
2. Paragraph (b),  do you think the f ive days needs any 

refinement to  make it c lear  that  it means business days? Is a 

fa i lu re  t o  reply tantamount t o  a refusal? I suppose there is  no 

way t o  s e t  up mechanics by which a refusal could be conveyed so 

that the party need not go thtough the r i t u a l  of showing up 

pursuant t o  the demand. In t h i s  connection a question ar ises  as  

c 
t o  what off ice of the corporation he should go to  in implementation 

of h is  written demand. 

J I suppose the words "reasonable" and "proper" consti tute 

different requirements. Have you thought about tha t?  

You rray that  a proper purpose "includes" a ptrporre which 

I .  / you go m t o  delineate. The use of the word "includesft seems t o  

1 
I w e s t  that  there could be other proper purposes. Was th i s  intended? 

J 
I am not certain you need the words "or any attorney or 

other agent for such persons". I say th i s  because you use the 

i .  



Page 4 

Baawage thercslfgeq "the s t s tus  o f  such persm': and, of course, 

gm arc woe refearing eo the attorney or ageat. 

3 .  Paragraph ( c )  , in the f i n d h g s  by the court you appear 

to iaclude &he requiremene t h e  t h e  coure deeem%ne ghat  he 

t4 inspeceion is for  a. speeffiet3 reasor~able proper purpose, I as8m8 

• chae ~ u c h  a f i n d h g  would be required before  he court  could 

deeemine ehae the persm $s en&Btled eo inspeeZfsw and so this 

would seem 2 8  be a 8~rpI .u~age  in  th i s  paragraph, 

I apprecfaee your sendiag me the m t e r i a l  and 1 hope that  

these suggesgims gay be a$ s m e  assigtance. C e r t a i n l y  they are 

o ~ l y  intended as thoughts and not d i rect ions .  

Sincerely, 

Chancellor / '  ---l 



MBMBRAWDUIRA TO MEMBER% OF THE 
. , DELAWARE CORPORATION LAW 

REVIFSZOFJ COMMITTEE 

I ann enclosing my comments on Professor Folk's 

material concerning Stockholder Inspection Rights which appears at 

paps 165-174 of his draft. ~ r o f i s s o r  Folk recommerds the adoption 

of a new section to govern a shareholder's right of inspection. 

Draft pp. 173-174. Our present statutes appear in 8 De1. C. 

Sections 219-220. 

Professor Folk's proposed statute would introduce 

certain prior conditions to a stockholder's right of inspection which 

do not presently exist under Delaware law: (1) The stockholder must 

have been a stockholder of record for at least six months immediately 

preceding his demand for inspection; (2) The stockholder o r  other 

stockholders joining with him must own at least 5% of the outstanding 

shares of any class of stock (ownership of at least 5% of the outstand- 

ing shares would eliminate the time condition of six months); (3) 

Pnspection could be denied if the stockholder refuses to furnish an 

affidavit that he does not seek the inspection for an improper 

purpose and that he has not within five years sold o r  offered for sake 

any list of shareholders; (4) Holders of voting trust certificates 



would also be entitled to the right of inspection provided they mtisfy 

either the six months%quirement or  their voting trust certificates 

represent shares aggregating at least % of the outstanding shares. 

If the right of inspection is to be recognized under 

Delaware law (and I certainly think it should be), I see  no reason why 

an equitable stockholder an$ a legal old an equitable voting trust 

certificate holder should not be entitled to the same right as a stock- 

holder of record provided they accompanied their written demand 

for inspection with an affidavit as to the facts of ownership, appending 

to the affidavit such documents as would evidence equitable ownership, 

e. g. , a broker's statement, etc, 

With reference to the duration of time and percentage! 

of ownership of stock which Professor Polk would make alternative 

prerequisites to the right of inspection, I am not satisfied that 

either is necessary, The key to inspection is that the inspection be 

sought for a specified, reasonable and proper purpose. If a stock- 

holder h~ld ing  less than 5% of the stock meets the test so far as h i s  

puppose is concerned, it should not make any difference that his 

total holdings o r  those acting in concert with him are less than 5%. 

Professor Folk notes with reference to the percentage requirement 



that wit ssemhgly m m s  no weful pwgmse but normally appears 

in the statutes. " Folk Report, page 167. Similarly, I see no 

reasonable objective served in requiring a stockholder to be a stock- 

. holder for six months before he is entitled to the right of inspection. 

Unlike the bringing of a derivative action where the stockholder must 

have Men a stockholder at the time the wrong occurred, there is no 

overall policy objective which seems to me to require a six month 

holding. The stocklholder who buys one day and the next day 

receives an annual report which causes him concern as to the 

activities of his corporation should not be required to wait a six 

month period before he can secure an inspec tion of documents to 

make a judgment as to whether o r  not wrongdoing has occurred. 

Thus, as to proposed sub-section a of Professor Polk's 

proposed statute (Folk Report, page 1731, I would recommend that 

we broaden the definition of stockholder but reject the holding period 

and percentage of ownership requirement suggested by Professor 

Folk. 

Professor Folk is concerned with what he deems to be 

an apparent conflict in Delaware cases which on the one hand 

require the stockholder seeking mandamus to allege and prove 

proper 1;wrpose and those cases on the other hand which require 



&a corporation to ahow an improper pwposte as a defense to 

us. He attempt8 to resjolve the pmbbm as he sees it by 

ndirmg th& in. the first imtaace the stockholder m a k  a 

written demand stating the purpose of his inspection and, upon doing 

80, by statute the, ~tockholder would have stthe right. . , to emmine 

for any specified, reaonable and proper purpose, the corporat ionDs 

books and records of wcount, etc. It Folk Report, pages 165- 166, 

173. Professor Folk would give the corporation the right to refuse 

inspection (Folk Report, page 174, sub-section c of proposed katute) 

and if the stockholder sought judicial relief to compel the inspection, 

the corporation would "'have the burden of establishing that the purpose 

for which inspection is sought is not a proper purlpose. I' Folk 

Report, page 1'74. 

The problem which ar ises  from the conflict in the 

cases does not really exist since, I suggestst, that there is no conflict 

and the eases on this facts are consistent, The Nodma, Jessug & 

Moore, and Miller-Wohl cases are all cases where books and 

records were being sought. Oplr courts have been uniform so far 

as I can find in holding that where a stockholder seeks inspection 

of books and records the burden is upon him to prove his good faith 

and proper purpose. The and fnsurambres Corporation 



cams are cases where the stockholder sought to e merely the 

Ust of stock%iol&rs and fn those cases our colnlrts have been equally 

elear in placing the burden upon the corporation to show t h t  the 

stockholder is attempting to exercise the statutov right for a purpose 

not connected with his interest as a 8tockholder or  that his purpose 

iEi otherwise improper or uriIawf?ul. 

Omas the factual disthetion in the cases 1s noted, there 

is no problem as to burden. 

We might desire, however, at this time to consider 

whether or  not there should be any distinction between a stockholder 

seeking Book md records and a stockholder seeking a list of stock- 

holders. I am inclined to the view that as a practical matter there 

should not be any distinction and that in both instances a stockholder 

should have the burden of demonstrating that he wants what he seeks 

for a proper purpose. If we take this view, we should do so  with 

the elear recognition that we are changing the law in theory and 

placing upon a stockholder a burden whic k he has not had to shoulder 

heretofore when he seeks merely a list of stockholders. 

A s  a practical mattes I do not think that placing upon a 

stockholder any increased burden In theory when he seeks a list of 



lgckh6Iders creates a problem since in the reported cases and in 

t h h  instance8 with which I am familiar from my own practice, a 

8toebatoIder who seeb a list of stoeholders always staters hies 

purpose in seeking it which is generally his desire to communicate 

with his fellow stockholders concerning a matter having to do with 

the corporation. Thus, the stockholder asssum t M  burden myway. 

Ef we should decide to leave this area alone (i. e, , do 

nothing with reference to "burdenu but let the reported case& speak 

for themselves) I do not think that any h a m  results. If we do attempt 

to revise our statute (I have attached hereto a proposed draft of a 

statute), under no circumstances in my judgment should we adopt 

Professor Folk's recommendation that the corpo~ation have the burden 

of establishing that the purpose for which inspection is sought is not 

a proper purpose where a stockholder seeks books and records. See 

Folk Report, page 174, sub-seetion dl. 

I think we make a serious e r ro r  if we throw the burden 

of proof upon the corporation especially where books and records 

are  sought. After all, the directors of a Delaware corporation have 

the responsibility of management and merely because a stockholder 

might say that his e x m b a t l o n  is for a smcified, reasonable and 
C 

proper purpose, his saying so does not make it so. It would seem 



to me that the burden problem is not that serious a problem for u s  

to codify in perhaps an infiexible fashion the requirement of inspection 

which may then h8ve the effect of fettering the discretion of a court 

in determining whether or not in a particular factual setting, inspection 

should or  should not be permitted. Accordingly, I would recommend 

that we not adopt proposed sub-sections &: and d in the precise form 

recommended by Professor Folk, 

I would require a demand for  books and records as 

well  as a list of stockholders fc, be made and I would require the 

demand to be under oath whicbi; may have the effect of' reducing the 

~ u r n b e r  of demands for inspection. 

With s'eference to  P r o f e s s ~ r  Folk's sub-section c 

(page 1741, by requiring that the demand be under oath and that it 

include a statement of the purpose for which the  inspection is 

sought, the essence of his recommendation is fncluded within the 

suggested statute appended to th is  report, A s  to an affidavit r e  

non-sale of a list of stoc*khol.ders, etc . . i f  the corporation shows 

to the court 's satisfaction that the purpose sf the stockholder is 

to get a list for this purpose, the stockhslder will not be successful 

and the matter wil l  end; the key sklould be arrd is under our cases 

and would be under the apperldedi suggested statute that a proper 

purps se exist. 



Wbrd concams me more in this palrticular areti (L a,, 

right of inspection). is that there should exiert a remedy which can be 

pressed by a stockholder and ertpgdittovsly rsasolved by a court aflsr 

all interested parties have been heard ox given the opportunity to be 

heard. 

To that end I would recommend that the demand by the 

stockholder for books and records and/or a list of stockholders be 

spelled out as Professor Folk recommends (sub-sectton b, &e 173), 

and that jurisdiction of the stockholder Is action In the event the 

corporation refuses inspection be vested in the Court of Chancery. 

I would specifically delete the recommendation of Professor Folk 

concerning the burden of proof in his proposed sub-section d, 

pap 174. 

Since as I view it we would not have a duration of holding - 
or  percentage requirement, Professor Folk's sub-section f, page 174, 

is mt necessary. Note that there is no sub-section e proposed by 

Professor Folk. 

I have attached hereto a proposed statute concerning 

the right of inspection which imorpomrtas whst I thint is viable 

of Professor Folk's recommendations aad tb ideas I ham Barretofore 

'% mt tom. 



Jn the rtatute I havs aqggh~lts8, you wil l  aute that I: 

brvs proposed ft i s  a replacement to present Section 220 which 

646- with the stock ledger, inspection and evidence, I would 

recommend that the first sentence of preaent Ssction 2a0 be 

changed slightly and added to preaent Section 219. I suggest the 

revision of the sentence be as follows: "The original or duplicate 

stock ledger shall be the only evidence as to who are the stockholders 

entitled to examine the stock ledger or to vote in person or by 

proxy at any election of directors, 

The second sentence of present Section 220 I suggest 

be eliminated since I believe the fact is that few Delaware corpora- 

tions whose principal place of business is outside of Debware 

comply with this statutory requirement. Since our courts would 

have the power to compel production in Delaware if it found that 

a stockholder was entitled to inspect the corporation's books and 

records, etc. ,  I do not see that any useful purpose is served by 

retaining the requirement that a stock ledger by physically megent 

ftt Pelaware at all times. 



(a) A8 ad in this section, ar stockholder shall mean 

(1) r stockholder of record; (2) 3) equitable o m r  of stock; (3) a 

legal or equitable owner of a voting trust certificate; (4) an attorney 

or  other agent of any of the foregoing persons. 

(b) Any such stockholder, in person or by attorney or  

other agent, shall, upon at least five days written demand under oath 

stating the purpose thereof, have the right during official business 

hours to examine for any specified, reasonable and proper purpose 

the corporation's books and records of account, minutes of meetings 

of stockholders, and record of stockholders, and to make copies or  

extracts therefrom. A proper purpose includes a purpose reasonably 

related to such person's interest as a stockholder. In the case of 

any equitable stockholder or equitable vot hg  trust certificate holder 

or  any attorney or  other agent for such persons, there shall be set 

forth in the affidavit such facts as shall establish the status of such 

person a s  an equitable stockholder or  voting trust certificate holder 

and shsrll be accompanied by such documents as would evidence 

the status, fn every instance where an attornay o r  other agent aha11 

be the person who seeks the right to impectfon, the demand shall be 

occornpsaiad by a power of attorney or such other writing which rrhi'l'l 



~utboriam the attomy or other qpnt to 80 act on b & U  ef tlar rrtsek- 

hsltkr as hsp;ln defined. 

(c) If the corporation, or an officer or aged thereof, : 

refuses to permit an inspection sought by a stockhslder pursuant to 

sub-section (b) hereof, the stockholder may apply to the Court of 

Chancery for an order ,to compel such inspection. The Court of 

Chancery is  hereby vested with jurisdiction to determine whether 

the person seeking inspection is entitled to the inspection sought, 

including whether or not the inspection is for a specified, reasonable 

and proper purpose. The court may prescribe any limitations or 

conditions or awrd other or further relief, which to the court 

may seem just and proper. The court may upon such terms Eurd 

conditions as the court may prescribe order books, documents md 

r ecords, pertinent extracts therefrom, or duly authenticated copiea 

thereof, to be brought within this State and kept in such place in 

this State and for such time and purposes sls the order may prescribe. 

The Court of Chancery is empowered to promulgate such rules as 

wil l  slrpsdite the procedure in bringing before it the issues to be 

rcb801ved in detarminfng a stockholder's right of inspection as 

autbrimd by this statute. 



We: Folk Repor%, page8 36 t o  49 
Subchapter XI, C s ~ p s ~ a t e  Powers 
('S $21 Lo 126 of the C o ~ o ~ a t S o n  

Xn a.&d$tfon '$0 $he powepa ennmera$ed 
in section 122 o f  t h i s  %9%1e, e v e ~ y  csrpo- 
ra%lsn, %Cs sFffce~s ,  di~ects~s and stsck- 
ho lde~s ,  shall pasBese ant3 exerc8se d h  
&ne powers privA%egea csgata%n@d fn t h i s  
chapLe~, and %he pawera expzaeasly given In 
%Cs ch8?f"%e~ ax? in iQa ce~%$l%ea%e under 
~h%@h 2% Wa!@ $ ~ C O F P O P ~ $ ~ ~ ~  $6) ~ B F  88 the 
game me meessapy OF 66nven&sne $0 Lhe 
atlalaen"% aP %he 0%3e~%8 8e-k f ~ ~ % h  in such 
ehw$er ok @eft%%%cate of ineorposatlon, 
B v ~ F ~  COP~OP&$PO~ 8h&3-3. be g ~ ~ e k n @ &  by $h@ 
p~ov%aioz%s tanti bs subJecl 'be %he ~881~ic%ion~ 
and %fab%l%p;%e~ contslned in $ R f s  chaple~,  
wo fm as %he 8aBe ape a p p ~ ~ p ~ f a t e  $6 sfid 
not %mosnsis$eHn"c wfth f t a  charter sr the 
ace m d e ~  rwknfch the corps~atfon was famed, 
HQ co~po;e.a&issa shall passees 089 ~XBPCIBB 
o%he~ @oqora%e powera, excspt au@h Bnefdental 
pbWB%Ef a$ W d  ne6888WY 'b %he @XCPC~BB 09 the 
POWEZt? 66 gf v ~ R , "  

%laws OP m'%siab%iea, and ;9u@es%s %& be a?eat;a%@d as follows: 



(a) En add%tlsn %o -khe ~ O W ~ F S  
enume~a%ed 9n SeeLioa 122 of %his t%%Le, 
ev8x-y C O P ~ Q F ~ % % Q P ~  3.e~ O % ~ % C ~ E P S ,  d l -  
ree%ors, and alscVns%6@ra shall possess 
a d  may exercise aJP the ~ O W B J " ~  and 
privileges by this chapter or & 
a , ~  oehep law bg %he eer%f %%c&ie o r  
incs~go~at%on, 4;ogekher wi&h my 
powers $neiden%al Lhe~eLa, so fm as such 
p O W e P 8  iWld P F $ V A ~ ~ ~ ~ S  apt2 ne6e88aP9 OF 
conve~enk do %he a$ka%rnen% of %he ob- 
gee'bi3 8P PWP8889 8@% $?6~%k i~ f d ~  C e P -  
t l f icats  02 Incorporakian. 

( 1  Bww co~po~&t%sn shalX be 
gove~ned bg %he pi30~2810n8 and be suBgec% 
%o $he resf~icLSons and 1ZabSlitie~ @on- 
4;a9ned %n %hi8 chdpde~, m%ess sthemise 
p~ovided  'by fL% certificate of Swesrpo- 
ra$ion go the exLen% ~ M t t e b  by %h%a 
eRap%er , tll 

Pages 38 and 39 deal ~By$%h $he 10 apeelf ic powe~s 

c t  &ogethek var3.0~8 Lema 
%on at  the begfnffbfw 0% 

the ehapGsr, FOP example, O 9  c@rtf Picate o f  incorpsra%lonS 
could be def$ned %s iac%uds, bo%B %he ss$gfml and. m 
amended ce~%if%eats,  Beaides %he o ~ d % n m y  ~ @ ~ $ i f i ~ a % @ ~  or 
shmker, o~ ~pee$aJ  Isg%sha&Av@ ace coMsrrfw a @hax%e~ 
or g~an.%;fw powe~i"s. Frm %%me $0 time, f08'b~28k@~ wiE1 PC- 
fez? t o  $em& whfeh could be g%wn a gezla.@~aE definflfon, 
See kBode3 Act S e c t h ~ n  2; NeY,Bua,Co~g,bw $ 182, 





Lo %ts appeal, P see no obgec%%on go %he suggested peweps, 

but I cmaot say %hey 8re ne~88sa~y ~ ~ % % $ ; P o P ~ B ,  

1x1 , Polk report, pages 44 and 165, deals with $ 123 

sf the Corpo~aClsn Law, "Po%~w s ~eepac%%ng securities sf 

other corp~ratiwfle", which ie as %ol%ows: 

A.ny s s ~ o ~ a t f a n  s r g a z s d  w d e ~  the law8 
of 4;PbIa State, whethe@ created by t h i s  @hap%er, 
8pec%af a@% of the bglslatwe or general %aw, 
i3.a mkse,  pw~hase, hold, sell., asa%gn, 
t~ ~ o k t g ~ e ,  pledge o~ o6he~wAse dfs- 
pose of, Lhe shmes oF the eap%%ca3 s%ock of, 
or any bands, sscu~PL2 F evf&@nce sf 3.n- 
deb%e&ess eraated by  the^ 60$30r8$%6n 
0% chis Seate OF a y  O % ~ Q P  s$d%e, c o m t ~ g ,  
wL$on OF gove~rnen%~ and while! owner of' @ueh 
stock mag exerefee a41 khe P X & L ~ ,  power8 and 
p~iv i lages  sf owner~h%p Aneluding Lhs ~ 9 g h L  
to vo'te 6heresnea 

Folk fsuggee"r;a %hat $i 3.23 'be revised (expanded, 

Any carpsra&ion orgm-kzed under the law9 
of' t h i s  State, uheQhsr crea%ed By %his chapter 



or by specla1 C$ of %he XegLsQatu~e OF 
general law,-? m a y  guaren'cee ,-/ purchase, 
%&e, H ~ C ~ % V Q $  aubse~bbe f o~ ox okBr@~~&.se 
&~q~frE?; 8X@223 hf%XdS U8+3 OH. o%hsm%ae @BIpX0y; 
sell, lease, exeb&we, L~m~fer ,  or sthembae 
dfapsse of; m o ~ t g ~ e ,  $e81;t33 pbe&g8 or other- 
Pggse deal in and wlth~ bfg~~ds  and o'bher o'lkolf- 
ga%$0&8 of3 OEl ~h8~i048 OF 6%h@Z? 8@@~%tie8  QP 
in%s~est %n, or %a%u@d by, 
8% $QP@%@ @ ~ w o ~ a t % o n 8 ~  p ip ,  asao@%- 
&%%ens, OP eOn61v3duahs3 or gove~nmesht 
OF 23&33ey OF %n8% nlalf%y thereof, A 
eomle~alisn while B W A ~ F  of  any such seew%%iea 
my exercise ah1 %he r i a % a ,  powerrs andl prplvi- 
Xeges of ineluc%l%w Lhe I?$&% &a 
voke thereon,- 

nfm . Folk ~epgar$, gage 45A, suaesjts tkm f'sllowing 

@@&@nee be added a% %he end of $ 182: 

J EI.Y .Bus. Gorp .Law $$ 202Qa) ( 6 )  $Gates tho power sonelahat 
'W 

mg).%*je generally: To purchase . . . b$~ndg a d  oQhe~ ~bllg~tfon~, 
ahm@e ox? othes se@uri%$@a or fli~ksrsssaB%, issued by s%h@m?l%, 
whether engaged in simllm o$ dSfferen% business govern- I 

mentxal, or other activities, E~.Y.B~S . ~ o r p . b w  4 102(9) 11) 
c@Pines '%bodaBB ta Png:%udc; "secWed and msecure8 bonds, 
debenewes, and no$es. $8 



"EL shall no% W necessary t o  set GarLk 
in the c~rtbfica'cet o$ ines~pora'2;9on any 
of th@ pbwer~ emmerated in $his Title. B 

E C ~ ~ C W ;  Thf8 wa8 suggew%ed by a letter ~ e -  

L Stockholder ~ e a d  juahents; 12fi1 Confexrf ng Academfc 

Wg~eesp and $ 126~ Bsan4cfng Powers. 

S eoncw 9x2 eaah of Folkss ~6eume8ldatItopz1s m- 

sgeceing ekese three 8%e%Pan~, 

'la. Folk report, pages 4'9 to 4gs bealrs w%$h the ult~a 

on psges 47 t o  49 o f  h i s  report. I concur, but invite U s -  

@us85on0 

vfres doctarolw, Folk aszaggesCs th&% a, new aaection, %o be 

ed $ 127, be added to OW statute. It is sat fo~bh 
d 



RAWW TO: Members sf the Corporation L a w  Revds2on 
CarnieLee 

Re: 

$ 105 of the Corporation L a w  now p~ovldes: 

A copy of a eerLfficaLe sf Sncorporaeion 
ss a composite certificate of fncorporat9un 
certified by the Secretary of Slate, accom- 
panted by the ce~t%Plcate of $he recorder of 
the county wherePn the sme %s recorded under 
h i s  hand and the seal of h i s  office, sta%ing 
that 2% has been recorded, the record of P;Re 
same fn %he office of the recorder aforesaid, 
or a copy 0% the record duly certified by 
%he recorder afo~eaa%d, shall be evfdence in 
a l l  cow%a of law md eqully in thfs  State. OI 

Prof, Folk suggea%a $ 1Q5 be revised as follows: 

"~nless sthemtse p~ovided f n ehf s 
CRap%ers all copies of fnstrments pe- 
2atin.g to a dsmat%o or Sopeign cs~posation, 
wh%ch have been f i l e d  in "che oPf%ee of the 
Secretary of SWte  as ~equlred by any pro- 
vision of th i s  Chapter sha%l, when testified 
by h%mB be received in all courtsa publie 
offices, and off%eia% bodies as prim facie 
evidence off 

(a) due execution, aclcnowledment, 
ffl%ng of &he ins%~plwlenG; 

b sbse~vance and performance of all aets aazd 
eondftAons neeesswy &o have been observed and 
performed; m d  of 

(c)  any other $ 8 ~ 2 ; ~  required or pemit&ed 
by law to be stated, bn %Pas iws~~umenb;,~" 





3 e  

recording) would Be conclusiye (not merely prima facie) 

evidence of perfommee o f  a l l  conditions TOT In@o~p~~&%Son~ 

context in whfch P t  is hess x-elevmG, but if we dlbd, f t b 9 ~ k  

we decided to ~ a t a l n  s~eeordiw ae a condfheion p~ecodsnt $0 

com@ncemenrt; of coxpora%e existence, $2 that  was QUF de- 

cision, Prof, Folk88 lnt~oducto~g clause ahould bs deleted, 

mcnt sf a reccprdesrUe3 cerE;iliclaLs for.zxP1: 19ltsk;men.%; t ~ . . b e  ad- 

nmieslble aa @v%den~e, Be ~tggge~%s such de%etPon even 9f' 

r e c o ~ d l n g  2s con%fnued because, he says, the evidentlary 

d ~ a l k  proposes (aee h9a clause ($1 ) . 



s. S-81 ~ g ~ h t  ,' Eaq. 
Hewzy Mo Canby, Esq. 
Rf chard IP. Comeon, geq. - . . , 

, , 

Clallr J.  HCibl~~an~ EB~. 
%wimg Morr%s, Esq. 
hvltd 8. Jackman 
Abfsed dewis 
Hon. Eli~~ha C. Duke8 
MIS. Margaret S. Storey 

ThLs rapsrt: supplements my report of Septm~er 16 dealing 
zith Seca. 211-2300 kfe~ting8~ EBectiowso etc., Pokk report pp. 110-155, 
X seein $0 have werBaoLed the disrctaseion under kead%nggjL t o  Q, pp. 
145-152, My co-nte fslk~w, 

L, , Report; ppo 145-150, 
F ~ h k  p ~ % n t 8  0 uire Pwspecesrs for 
obl &ee?.ngs, blavmr~ 'p:equ&rea them only for chuter sm~ndments r' (See. 242 d) and for dissalutica (See. 275). A 8t8ahlte *king 
an bnopection report prim-fact9 evidence be thinks undesirable, and 

' I  reeonmeads against %t , & 'agree. 

Me a ~ g e a t i  that (the prov~eionra f i x ?  judge18 Jtn .the two 
saef ion? referred to , beeliminatedo . I. doubt the impcreanca df this. 

' I I  

, , , . 
M. Voting 6 ~ ~ h g s  af  Bondha.ld@r8,. ' See. 221. Report pp: 

149-150. Folk r~omaendrs' no chorag7 excepft: to %neer$ after the. word 
"debenturesTq i n  the fifth' line of- he, oe&ticn the phtrase "or other 

' 

obligationsq8. Thlr s e e d  desirslbb. " If made, rha same insert should 
be made in  tho eleventh k i n .  agter the word nPbenturcs", and the : 
phrase qesuch bortdfb~rdeir &it' debent~r.. bq2da+rf .,* the:, . ~ a & f  th irad , ": 
tkIxCeenth lines should 3ead: "luoh holdars 'he bond#,, debenture'll'; .:, or 

I . ,. , 
.,L..P,.!:,: , , 

. other sbligat%onew. .. . ,  . . , , ., . . . .  ,L . , , , + 

. , ,  ' ( L  i. 



W. -Elections. Secs. 225 and 227. Report, pp. 
150-151. Folk r e c ~ n m e n d s w ~ e ,  and I agree. 

A provirslton that the eorposaeisn or a director mtght Eile 
the petition raises procedural and other questions, I do not think it 
deef gable. / 

P. Stockholder Action without meet&& Sec. 228, Report, 
;a. 15%. The only e w e  reccrmraend~d is t o  3roadcn the language of 
ek~e5 second senearace to  bncludle all. other %nstancea of kjorf ty  written 
ca~@ew& bn addition t o  that bn Ssc. 271 (sage of a~se ts ) .  

A r e  these any ocher ins~ancss? 
. , 

Also, may the ccertfficate provllde for written consent in  
lLeu oE a mettag itf the itatute requires a meethg? Preoumably the 
suggested amendment wae not Pntended to  doe.thlier, since the language 
fa - "not incansietent with this chapter [title?]". 

Is there any need Eor the Prncndment? 
,i' ' , . 
*.- . .* * , . ;:? ;. .,'. . > .  
" .  

Q. GaamenQ unnecessary. ,':;; , . 

. . '  

, . I .  



February 18, 1965 

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION 
LAW REVISXON COMMIrjElEE 

L, The Honorable Clarence A. Southerland 
S , Samuel Arsht, EsqWe 
Richard F . Corroon i Esquire - 

The Honorable Elisha C . Dukes 
Mr. David H . Jackman 
Mr. Alfred Jentis 
Clair J , Killoran, Esquire 
Inring Morris, Esquire 
Mrs.  ~argarek S . Storey 

My comments on Professor Foik'a re- relating to 

charter amendment prooedure are attached. 

Henry M. Canby 



Amendment Procedure 
Pages 175-182 of the Report 

1. Assuming we adopt the uniform execrution- 

acknowledgment-fil ing procedure, I approve the proposed change in 

Section 241 appearing on page 175 of the Report. This is simply a 

matter of form. 
,P 

2. Professor Folk suggests (at page 175) that we may 

be interested in adopting the procedure of some of the newer laws and 

elaborate the listing of the types of certificate amendments. I see no 

point in this. I note that the New York statute is cluttered up with 

fourteen different categories of which seven merely refer to ,the power 

to amend the charter s o  as to change the various rights, par values, 

numbers, eta. of outstanding shares. 1 think our statute i s preferable. 

3. Professor Folk recommends, at page 176, that if we 

adopt the recommended provision on notice of meetings and record 
576/v" +/4@J/ &,&$&q 

-1 ~ W J & Y +  
date, a cross reference to these ptwisions be made in Section 242(d) 

(1). I agree with this, provided we adopt the notice of meeting and 

record date provisions, a subjeot which we have not yet considered. 
9 

Ci 

The same situation exists to the recommendation on page 176 in para- 

graph 2(c). If we do adopt the general provibiion on required vote, then 
. , 

4 

a cross reference should be made as indicated. OtheMfse, it ts not 
/ 

necessary to do anything. 



4. I recommend the adoption of the class vote provf- 

sion appearing at page 177 of the Folk Report. 

In addition, I recommend a further change in the 

provisions of Section 242(d) (1). The language of the 9th sentence in 

that Section refers to "preferences, special rights or powers given to 

any one or mare classes of stock" and then provides that any amend- 

ment which would affect "sucrh" class adversely or would increase the 

authorized stock of "such" class shall be entitled to be submitted to 

the class for approval, The question has arisen as to whether this 

applies to  an increase in the amount of common stock. Since the 

phrase "such class or classes of stosk" appears to refer back to those 

classes with psreferences , etc . , and thus exalludes the common, it 

would seem that the answer would be no, but l a m  aware of one 
P 

occasion in which corporations have felt it wise to  have a class vote 

of the common when the common is to be increased. This will not be 

a problem in many cases, but i t  has occurred. The followbg language I / 
is recommended in substitution of the present lanpuag; of eentenc2, 0: \ 

TcLL.c 

"If any proposed amendment would alter or 
change the preferences, special rights or 
powers given to any one or more classes of 
stock by the certifiuate of incorpor, Won . . . 
or would increase or decrease the number of ------ 

L a  authixized share9 of am class a eses of 
st&k having such prhf&enuea, rpealal rights c= 

or p m r s ; a r ' W u l d  inarease or deerearre the 
pat value thereof, . , , . n 



5, The suggestion contained in paragraph (e) on page 

177 i s  maommended if the uniform exeaution, eto. pmibions are 

6. The recromrnendation in paragraph (3) on page 178 A \ 
that the effeotive date of an amendment may be set is recommended 

as providing additional flexibility of the- typo which vre have s h a d y  

provided in the case of merger. The other suggestion as to effeative 

date of amendment, that it become effeative on filing and not on 

recording, brings up again the whole subject of whether or not we can 

do away with recording. I believe the'present answer is in the 
/ 

negative. 

7. Professor Folk's proposal as to a Restated Certi- 

ficate of Incorporation, which a ppears on 

to fill one void in the present statute (Section 104) in that it will 

supersede the original oertlfiuate as amended, thus doing away with I '  
a problem whtoh presently exlate since othet states wil l  not accept a 

restated certificate ln lieu of the origins1 oeruffuate and the amend- 

ments. However, the power of an individual to prcrcture a restated I 
certificate from the Secx~etary of State, presently contained in Seeion 

104, should not be done away nith. In many oases, a stockholder a. 
I 

other interested individual may wish a aompasite, charter, although I 
1. 

the aorpotatton may never have testated the ~rtificste. Accofdingly, I 
I 

! 
! 



I recommend that the first two sentences of Seotion 104 bs retained 1 
as Section (e) of the proposed new statute, as follows: 

. I 
" (e) The Secrretary of State shall prepare 

and furnish upon request therefor a certified 
composite certificate of incorpora tion which shall 
contain only such provisions as are in effect at 
the time of certification by reason of the certifi- 
cates and agreements referred to in subsection 
(c) of section 102 of U s  title. The Secretary of 
State shall make in eaoh case 8ueh reasonable 
charge therefor as he deems proper. * 



November 23, 1964 
8 

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION 
LAW WISLON COMMITTEE 

 he Honorable Clarence A. Southerland 
S . Samuel Arsht, Esquire 
Richard F . Corroon , . Esquire 
The Honarable Elisha C .  Dukes 
Daniel L . Herrmann, Esquire 
Mr. David H.  Jackman 
Mr. Alfred Jervis 
Irving Morris , Esquire 
Mrs. Margaret S . Storey 

My comments on Professor Folk's report relating to  

incorporation procedure in general are attached. 

Henry M .  Canby 



Incorporation Procedure in General 
Paues 11-21 of the Report 

Most of the suggestions made by Professor Folk are 

directed toward simplification of incorporation and as such seem to me 

to fall within the purpose of our Committee, that is, to  seek out and 
r' 

rectify or eliminate those procedures which are unduly complex or 

which are simply unnecessary. 

The first change suggested by Professor Folk is to 

eliminate the requirement that there must be three incorporators . This i 

suggestion has already been adopted in a number of other states, 

k j u  appears to me  eminently practical, and. in my opinion, should be 
(JJ="-!-fb ; 

u ' adopted. The other change suggested in Section 101 involves a more \C 

exact definition of the term "person" s o  as to make it plain that a ' 
8dL 

corporation may be the incorporator. I believe the proposed new 
1 

1 

- .& .-? 4 . 7 WtQ. 0 
J--^-- language as  set forth on page 13 should be used in toto. I 

-64 
b e. &+ ;.A t 

I :  , I 
V 

Professor Polk suggests the retention of the language of i 
! 
i 

Section 102 (a)(l), with the exception of an  addition to  protect the I 
I 

names of foreign corporations doing business in Delaware as well as 1 
names resenred. It is my understanding that the Secretary of State 

\ 
will, at the present t ime,  make a thirty-day reservation. This matter 

is handled at page 23 of the Report. An exception in the statute for 

reserved names and far names of qualified foreign corporations appears 



to be a reasonable and desirable change in the existing law. Mention fl& 
is made of the possibility of extending the statutory protection to 

Y revent a corporation from using terminology falsely suggesting that it 

A -..A, r 4 is engaged in certain lines of business. I do not favor such a ehgrnge 

3 since I believe it would create numerous semantic problems and I also 

do 
r" believe that the present law does not create any hardship. 

The suggested change in sub-section (a)(2) is dependent 

upon the adoption of the uniform provisions for execution and acknow- 

ledgment and filing of instruments. If thie section is not adopted, I 

would advise that (2) remain unchanged, 

No change is recommended in (a) (3). 

The report recommends. the elimination of the $1,000.00 

.r minimum capital provision from Section 102(a)(4). I have always 

considered this provision useless and agree wit'h Professor Folk that 

since it serves no purpose i t  should be eliminated. 

The elimination of (a)(5) is recommended, contingent 

upon the adoption of the uniform execution provision. If the execution 
.pi 

' provision is favored, I agree with Professor Folk. If not, (a) (5) should 

remain as  is. 

The change suggested in (a) (6) is minor, but in the 

interest of not making changes merely for the purpose of switching words 



& around, I recommend that the wording of this section remain as  is. 

Professor Folk recommends the removal, from tha Corpo- . , - 
ration Law of (a) (7) 8 the prwisfon nega tlng shareholder liability,.on the v 

q , - 7 :  
ground that it serves no purpose. Although i t  may serve no purpose 

OF legally. I believe it should be retained for whatever satisfaction it may Px ! 

give the less sophisticated practitioner. 

The changes suggested by Professor Folk in the various 

sub-sections of Section (b) are minor and, in the interest of retaining 

rather than revamping unless some purpose is sewed, I suggest that 
e 

sub-sections (I) ,  (2). and (3) remain as they are at the present t ime.  
r-------- 

Professot Folk suggests that (b)(4) be amended to k? /", 

clarify the necessity of providing in the charter that other than a majority v 
vote is required for director action under certain ciroumstances. This 

would appear to be a desirable change. 



PEMORANDUM TO MEMBERS OF THE DELAWARE CORFORATION 
LAW REVISION COMMXTTEE 

The Honorable Clarence A, Southerland w" 
S Same1 ArsAt, Esquire 
Henry Me Canby, Esquire 
%?he I4tonorable Ellaka C i  Dukes 
Daniel L, Herrmam, Esquire 
Mr. David Ho JackaDan r ,  

> _  

Nr, Alfred Jentis 
x ~ f n g  Momis, ,Esguire 
Mrs, Margaret S, Storey 

~y conments on Professor ~olk's repore insofar as 

ie  relates t o  fndemnificatinn of dfrectors and offlcere are 

attached, 

R, F, Corroon 



Sndemification of O f f  beers and Direceors 
Pages 76 qhrough 96 of the Report 

I heartily agree w i ~ h  Professor Folk and Chancellor 

Se%ez that Section 122(10) needs clarification, and, for the 

most part, I agree wlth the comaenear and suggesgions in  

Professor F'olk's report. Since I am nag entirely satisfied 

P. w i t h  Professo~ ~ o l k ~ s  draft of an fndenniftcatlon statute, 

howeve~~ 1 have redrafted it and a copy of ehe tedraft is 

aemched. My c o ~ n f s  on the redraft w i l l  point up Phe 

differences beween Professor Folk m d  me: 

1, m subparagraph (a) OF h i s  draft, Professor Folk 

pzovf &a that it shall apply to any person "who is threatened 

go be made a psr.ietytl to any action, etc, If ehie i a  a worthwhile 

f- provision, f aee no reason why it should not also be made 

applicable to peraans who are threatened to be made partges 

in derivaeive suits and I have so provided in subparagraph (b) 

of my draft. See Mooney v. Willys-Overland Motors, Inc., 106 

F. Supp. 253, Nevertheless, a question is raised as Co whether 

a person who is, in  effect, standing at the sidelines should 

receive the same rights of indemnificatian as one who is actually 



2,  In his subparagraph (a), ProSesresa: Folk provides 

p;b& in a l l  cases the person shall have been eactbg in good 

faith for a purpose which he reasoncably believed to be in the 

best  intezeetes of the corporatfan, but he does not explain who 

shall make such determbnatf an. I b v e  attempted t o  take cape 

of t h t s  in my redraft, 

3, Also 9n his subparagraph (a), Professor Polk 

appren@fy would provide tU8: even where a person h a  not paid 

any judpenres, f b e s  or amounts in setelement but has 2narzed 

legal expeasea, he still nRtse have aceed in good Pafa for a 

purpose which he believed to be in a e  beet ineelrears of the 

cs'p:porat%on. I am m e  sure whether his aubpara8.~cnph (el f a  

P. &re is no need for a showhg of good fafth and f b v e  aftempeed 

SO $0 prwide in my redraft. 

4. Subparagraph @) (2) of Professor Folkps &aft 

and hPa discussion of the problem covered thereby ra%aa dtfficult  

questions. Hawever, subparagraph (b) (21, as d~caun, is 8txicte.n: 

m n  t3ae present statute,  col: least as 9t b s  bean cmsfrstentXy 

ineerpreted by competent lawyers in practice. Accordingly, I 'I 
b 

recolrmend that subparagraph (b) (2) be ' deleted. The necessitp 



sf obtaining court approval of set2lamnt of  dexivaeive actions 

should afford sufficient protect&srs, Xn the Chrysler suit, 

Chancelloz SeLez required the corporation to stace for the 

record at the hoaxing the amount of coarmssl feea incurred cm 

behalf of the individual directors which would be pald by 

ckrysler undez its indeinnif icartion by-law , To my knowledge, 
i 

this %a the only case in which t h i s  happened, but perhaps the 

practltce shoald be adopted reguParPy. 

5. I do not favor Profesaot ~olk's subpatagraph (d) . 
Except to the exeent p~ovided by subpazagraph (01, I believe 

right to &ndemnificaticm should be left t o  the dlrectare 

6, My h f e  does no0: contain a lrepcorote subpareg~aph 

such as (e) of mofesso~ ~olk's draft, but inswad I have 

a$temngted go incorporate the substance of that mbparagraph 

in 8ubparagp:apha (a) and (b) of my drafe. 



(a) A corporation sha l l  have power t:o indem~f fy any 

. person who is a party or is tEuresr&ened t o  be mde a party to 

any action, s u i t  or  prpceedhg, whether c iv i l ,  C r i m i . m i l ,  a&%- 

nis t ta t ive  o r  investigative (oehsr than an a c t i n  by or  in the 

righO: of the coxpoxtation) by reason of the fact that he, hie 

testator or  intestate is or  was a director, off icer  o r  employee 

. of eke corpo~atfon, or is  o r  was serving 80: the re$uest of &e 
$'. 

corporattaa as a di.rector, off icer  or  employee of another 

corporation, against expenses (inchding attorneys ' fees), , 

judgments, fanes and bom\pnts patd 9m settl@enenb a@twlly and 

reasonably &marred by him in coatneceion with such action, suit 

or proceeding, provided that there shall be no indemnification 

fo r  judgments, fhes  and amm%s paid in  se&t l tmnt  ox expenses, 
\ A 

' /- 
Inrmcfudfng legal fees , incurred i n  cmnectf a t%a'~ewith,~ unleea 

);L 8 

i fn the obaence of any disintereoCed direcrors, independq&egal 

, counsel selected by the corporation shall defernine 

direceor, off fcer  or employee acted i n  good fatth f p r  a purpose 

which he reasonably believed t o  be in  the best interests of 

Che corporae%ono The ternination oE any criminal , cfvf f or 

eion or upom a plea of - nolo contendere or ies eepivarlent, shall 

not, of itself, create a p~esu&ptian Ulat the dirocrot o t  



offfcea: did not  ace i n  good faigh for  a puppose which he reason- 

ably believed t o  be in the best jlntexests of the corpormtion, 

@) A corporation shall have power to .indemnify any,: 

person who is a party o r  is threaened t o  be made ir party eo. 

any action o r  suit by or in the rigit of the corporation to 

procure a judgment i n  i ts  favor by reason of the fact that he; 

(- 
his kest%ieoP o r  intestate, is o r  was a director, officer o r  em?  

'.. 
ployee of rhe corpraCion, or  is or  wars rrervhg ae the PequesR 

of the corgora&ion as a dkec tor ,  off icer  or employee of snoaep  

corporation, against expanses (including attorneys fees) ' 

-;: 7X, --. :Tr. - . , , 

actually and reasonably tncursted by h h  in co~~~.ec&fon <W / 

any claim, igsate OX matter ae; eo-. i v p =  

whtch such person shall ksw been adjudged to be liable for 
,- 

dkgligence or misconbce i n  rtre perfommace of hey to  the 

coppotatim, unless and only to  the exgent thatsthe Court of 

Chanceqy sha l l  determine i n  the pending s u i t  or upon applica- 

tion that, despite the adjudication of liability but in view 

of a l l  &e c f~c~mstances  of the case, such person is fairly 

and reasonably eneitled go indemnity for such expenses as the 

COU'P:~ of Chanerezy sha l l  deem proper, L 



(c) A director, officer or employee who has been 

wholly successful on the merits or otherwise in defense of 

any actton, suit or proceeding or in defense of any claim, 

issue or  m a t C e t  therein shall be e n ~ i t l e d  t o  indemnif %cation, , 

as provided by subsections (a) and @) of this section, 



WD-W TO MMBERS OF THPI DEUWABE CORPORATION 
LAW REXISTON COfilPISeTTEE \ November 4, 1964 

S. Samuel Arsht, Esq, 
Henry No Canby, Esq, 
R f  chard Fw C~rscson, E8qo 
Hon, Elisha C . Dukes 
Daniel L, Herrmann, E~qo 
Mr. David 11, Jackman 
We Alfred Jenris 
Irving Morris, Eaq0 
-80 Margaret So Storey 

I refer to the latest dnetalhent of Professor 
Folk's suggestions on ehe corpogation law.  

f have drafted a series of cements on the topics 
covered by h i hi* and enclose a copy hexewith. 



Subchapter VI - Sacs, 181-202. 
Transfer of &ock 

Note is made of the eefect of the Unifom Commercial Code, if 
adopted; and the possible need for mre amendments to the corpor- 
ation law. It seems -to me premature do discuss this now. 

Subchapter XI11 - Secs. 321-332. 
Suita vs. Corporations, Stockhcslders, D.hrectors, etc. 

.. .- -- 
No change recommended. 

Subchapter XPV - Seca. 341-353 
Foreign Coworation8 

6 changes considered (not necessarily reeomnended). 
J's 

1. Limitation of power to avoid favoring foreignp--.---: 
over dmstic corporations. P. 281 I question ar 
the need far this, 1 have newer heard any corn- 
plaints of th&s sort against foreign ecrpbrations . 

! 

2. Statement of purpose of Delaware business. Same 
coament, P, 281, 

3. Exemptions from gutal.liE.JLcaticsnrs. Pp. 282-283. 
This suggestion concerns a statute :'spelling 
out the ehLngs that a foreign corporatllsn imp 
do without "doing businesset in the Sgate. 

This is frseguenely a close and vexing Jf5 
question, I seriously doubt the wisdom of such 
a statute, Surely no statute is needed for the 
four exemptions under (a), As for (b) , it 
attempts to, lay down a mfe of thumb which might 
be undesirable in special cases. 

Pp. 282-3(c), as Professor Polk indicates, 
is also unnecessary. 

4. In unction against unqualif fed corporation. Pp. 283-4. i Th 8 might be uaefui In some ,cases. I see no 
'\ 9 \ 



- . .i 
, ' **?, 

- . ,:. objectton t o  it. 
... ; 

. , .  . 

. . a  ;:; 5. Barring s u i t  by unqualified corporation, P. 284 . . .  , _ . :L 
2 't. ,;* I am under the hpress lan  tha t  t h i s  is now the  

law; but perhapa a statute wuld be helpful. 

Po 285 - (5) Statute defining foreign cor- 
poration. *is would make it elear that "foreign" 
includes "alien", i.eo, a cozparation of s for- 

8% 
p i  % etgn -. Thf s is probably desitabla. The 

suggerted def tn i t ion  Qp. 285) Fs very simple, 

6. Procedure fo r  reinstatement of foreign corporation. 
Pp. 20s-6. A s t a t u t e  spel l ing out procedure iu 
muggeatad. Th2a seema to be desirable,  except 
that I do not see the  purpoaa ~f IimCting the t h e  
of the applicatton t o  one year Ermn the date of the  
terminatton notice. 

Bearer Shares, New. Pp. 282-293. 

I thlnk t h i s  is undesirabbe. I am under the  impression 
that the prs*.leme of the8e ahate. i n  Europe reflects the 

r' desire of eh. holder6 to  evade I n c o u  taur#. They can prob- 
ably be iraued n w  though the pschanlcs adopted by the Franeo 
Wyomi~.Co,, r Debwage eorporat&on. See Aldredp vr. Franco 
WpopLag, 24 -1, Ch. 126, 145-151. I 
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MEM- TO ME- OF THE DELl!MARE:. C-ON. 
W REVISION COWML!lTEE Qctaber 1; 1964 

I 

The Honorable C. A. Southerl*:'Cbai~llqn 
S. Samuel Arsht, Esquire 

. I *  . 
Henry M. Canby, Esquire 
Richard F. Corroon Esquire ::, 

The H~norable ~ l i s h a  C. Dike8 
Daniel L.. Hermann, Esquire 
M r .  k ~ i d  Hm Jackman 
M r ,  3Ufred Jmi s  
Mrs. Margaret 8. Storey 

I am enclosing herewith my aomments on Professor . 
~ ~ l k ~ ~  maaterial. ooncernlng Shareholder Derivatiye &its which 

appea&at pages 97 **ugh 109 o f  his  draft. 

Preliminarif y ,  I .set fo r th  some 'personal views which 

should be made hiown f o the other members o.f t he  Committee i n  

; d p  

order: tb put my cements i n  proper perspec t in :  
i .  

1, As an overall  poliuy concerning a l l  reaommenda- 

t ions  which may be made as a resul t  of t h i s  survey, I believe 

tha t  we should not mke  any changes i n  our corporate law unless 

each change s a t i s f i e s  two objectives whioh I belieue are implici t  

i n  our as.signmentr (a) the  change w i l l  be helpful i n  sol idify-  

ing Del .awarees  pe~itian as a @gcmdu State i n  which t o  incorporate,. 

thus pm3m~ting. X)ceLawds .reputat&@& .as. tho,  first Stake t t o :  ,b: 



Page Two 

(b) the change w i l l  not adversely affect the reputation which 

our S ta te  now jusfifiably enjoys in hawing a body of corporate 

law enacted by the General Assembly and interpreted by our 

Courts which i s  sound and 'which .has enabled Delaware corporations 

.and the i r  adyisbrs to act in  corporate.matters with a substantial 
( 5 - 1  -+ 

degree of certainty as to  our l a w .  Thus, I would reject  sug- 

gestions for statutory changes which wcrufd.merely attempt t o  

codify decisions of our. Courts sinoe such changes, although they 

may well haye the advantage of Zneatnessw,. would not necessarily 

meet e i ther  .of the objectives which. I hape stated; a t  the. same 

t h e ,  such uodif ications might not only work misahief and 

necessitate l i t iga t ion  t o  clarify -the codff i c a t i o ~ s ,  but as a 

practical matter, as Chief Justice %uthsrland has pointed out, 
p3 might arouse cri t icism and f rrit-ation needlessly , 

2. With reference t o  the subjectntatter of Share- 

holder Derivative Stuitrs, as many of +ha members of the Committee- 

are aware, 1 haye represented and do. presently represent many 

~tockholders who h a ~ e  i n i t i a t ed  such l i t igat ion.  In short, I 

have an mihter&.8tw,., , s U  t b  @peak, ih i2te maintenance sf our 

presefit l a w  i n  this .field, Haying disclased that  which probably 

was not i n  need +#f dihdiosure, I hasten Co add that  I ' am 

th~'mtigh1y aad en* irhlp. cornha* --quite apart from mp *inteest* 
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that  the stockholderr s deri.bative action i s  the only pract ical ,  

efficacious too l  which has been developed i n  our system t o  curb 

excesses i n  corporate management. The l eg i s la t ion  enacted by 

the Congress i n  the  f i b ld  o f  secur i t ies  regulation (including 

p the 1964, amendments) due-s not lend itself readily to- the 

recovery of damages which may have been sustained by Delaware 

corporations and t h e i r  stockholders as a . resul t  of wrgngdoing 

by tho,se i n  a fiduciary aapacity. Derivativa l i t iga t ion ,  in-  

cluding esttlements, has had a benef i u i a l  effect i n  redressing 

corporate wangsj  rnorecwer,, the. .existence of a pxactical method 

t o  bring alleged wrongdoers to account serves to keep somewhat 

i n  check those who would otherwise be umi'ndful sf t h e i r  

fiduciary respan-sibilitiest, Finally, I suggest that  absent P8 
the mechanism, of derivative Pitigation, there waddl  quickly 

a r i s e  a demand f o r  g ~ v e m n t a l  regulation (most probably at  

the- Federal lmel)  which mdd, in my judgnent, be far l e s a  

w e l  aome f o corporatiam and their. martagenient. 

are -desirable. and. shedLd .mk. 
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In his judgment the existing D e l m e  contrels are adequate t o  I 

bar abuse of derivative aukions. Report, p. 97. I concur in 

both of these views, 

2, Professor Folk suggests that the rule annaunaed 

:?. in Rosenthal v. Burry Biscuit. Corn-, 30 Del. Ch. 299, 60 A. 2d 

106 (an equitable stocmolder mag' bring a derivative action 

proyided, of aourse, he; was a stockholder a t  the time of the 
c;r 

wrongful act of which he complains as required by Section 327) 

be codified. Report, p, 98. Sinae the case law i s  as clear 

as it is, I do net see tbe need of the suggesteii codification. 

3.  Professor Folk suggests that in the codification 

of the Rosenthal v, Burry Biscuit CO~P. rule there should also 

' be added a provision which wouldclarify the right of a holder 

of a voting tmst certificate to sue derivatiyely. Report,, 

pp. 98-99. Although the precise issue has not been resolved, 

it is my opinion that based upon the Bosenthal, oase and the 

&hers which have followed it (aited by Profes,sox FoU: at 

98 of his Report), our Coilrts would give recognition ta the 

.right of a holder of a votiog trust: certificate to sue since 

he- is the benefidiary of: the +xustand has that kind of interest 

and etanding:which .a=. would protect. I &, not thi* it 



Page Five October 1, 1964 

4, Professor Folk also. suggests that the  wcontinuing 

wrongn theom. be "codified.. Rep~xt, p. 99. Again., I see no 

need t o  enact by legislat ion what i s  suff icierttly clear by 

judicial deaision. 

5. Prof easor .Folk suggest R that  our present Chanaery . 

Rule 25.(b) i s  sound and should n ~ t  be changed, I agree. 

6. With reference t o  the demand up.n shareholders, 

professor Folk believes that  the interpretation by our Supme 

Court in Maver r. Adams, $7 Del;.Ch. 198,. 1 4 1  A. 2d 4$8, is  

adequate and does not rscommend,any statutory uhange. Report, . 
p. 99. I agree. I add that on April  27, 1961 by order of 

Chartadlax Seit~ oar Btile 23(b) was amended to  delete from 

the language af the Rule any necessity by a stockhc).lder t o  

allege a demand upon the pther shareholders. 

7. Professor Fclk regards Chanoery aule 23 (c) and 

i ts  requirement of Court approval bafbe a class action may 

be dismissed or  ,cornprodsad as *the nost ef feat  ive and f airerst 

method -of discr>.uragl;ng groundless suits and harring searet 
i 

settlements.' Beport) p. 100. ' b e e  he believes that R u l e  

23 (a) i s  sufficie'11.t pre$teotion, it is his judgment that  a 
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is  not needed. Report,. p. 100. He does no+ recommend any change 

with reference to Rule 23, I agree entirely w i t h  h i s  yiews. 

8. Professor Folk comments that i n  some jurisdictions 

it is  providadby s ta tute  that  a successful p la int i f f ' s  expenses, 
r'. including attorneys8 fees, may be awarded by the Court -*out of 

the prooeeds af the actionw. Since such a statute,  as Professor 

Folk points out .(Report, p. 100 ,. i s  dealaratory of our- present- 

Chancery practice, there i s  no need for  any codification. 

9, Although Prof essdr Folk .does not xeaomend any 

changes i n  the present Delaware law on derivative autions (Report, 

p. 101 ) , he reviews i n  some detai l  secusity-f or-expense statutes 

8- 
i n  other jurisdictions and comments upon the theory and policy 

considerations behind such statutes. Report, pp. 101-108. Since 

I am i n  agreement with Professor FolLfs views expressed under 

the heading "Policrg d&nsiderat.ions* w at pages 103-LO7 of the 

Repost, I &J n ~ k  add any a d d i t i ~ d  comments c o m d n g  such 

statutes* . . 
~, ' . , ,  



l4EHO-W TO MEMBERS OF THIE D E U U  GORPORATION LAW 
REVLSPON COMMITEE September 16, 1964 

... I enclose a series of brief comments on the suggestions con- 
gained in gp. 110-155, of the Folk reportn 

Although many of these auggestioros appear samnd and logical, 
I ebink that we should be warp in approvtng (1) changes that merely 
esdilEy dqcir%ona% law and hence are n6t really regullred, and 

.(-'. (2) changes that require rearrangement o f  the sections ofE the law, 
- such as the transfer of past o f  the Language 0% one sectian to 

another section, 

H say this because X am fearful that this approach to a rdvb 
sicin of the law will resulg in a statute which may arouse crtticism. 
Its language and arrangement would be quite unfamtlitar to one who has i 
"lived with" the existgng statute, and might cause irritation, 

For example,, we have received at least two criticisms froan 
law f%mw of  the 60-day prsavision in Section 222 Eor change of place " 
of annual meeting. Folk would delete it. Why not s-ly reduce the 
period of time? 

* w 

We should,.- I supp~se, have another meeting as soon as possible, 
boat no%: untjtll sane, if not all,/oE our ''home WOW has been done. 
May IL au~gerst that as eaeh member's report is completed, a copy be 
sent to each of the other members? T can then determine when we 
shall have enough material Por a productive meeting, 



Subchapter VIZ - Secca. 2111-238 
Meetings, Ellections, Voting & Motice 

$211 -- Place o f  kaeettngg - Report pp. Blh, 113-114 

Suggested amendment - m y  hold meetings a t  place designated 
f" "by o r  i n  the manner provtded i n  the by-lawrp" p. 1113 

Suggests tramsger to I 141 (b) 

Comment: The amandmen(l: would pennit the d i r e c t o r s  to  £%x place 
by wesslutione My. C~Zroon eelbs that some com- 
panies already do, tha t ,  This is pr~bab ly  desirable, 
As for t ransfer  t o  1141(b), I see no necessity for 
it. Allso, such unnecessary changes are apt  to  be 
annoying t o  one ' familiar with the a tatute. 

1 

C212 - Report pp. 123-3126 

Suggested amendments: 
F:; 7 

1 )  Proxy m y  be used to express consent or dissent without 
a meeting. See P3.Y. s t a tu t e  p.  124. Thts s e w  desirable. Our 
section would have t o  be redrawn, 

(2) Pefini t ton o f  a proxy as including tebegram "appeanrtng 
t o  have been transmitteds' etc.  p. 124, Qu.: In  ltght of Standard 
Power case, is t h t s  necessary? , . 

(3) Revocation - notice. required , to  corporation. Draft 
s t a tu t e  pp. 125-126, This seems proper and desizable, 

' (4) Mi$callaneous provision - Conn. atatut'e p. 126. Z see 
no necessity f o r  thts, . 

. . 



$213 Record - date - Closing transfer books, Pp. 119-121 

5212 Bead Stock (last clause) 

(1) Deletion of provision for closing transfer books. 

(2) Deletion of dead stock pksvision. 

See draft pp. 120-121. 

E question the desirability of ah%minatlag the book-closing 
provision sianplly because .itE ier twlldom used. 

H abso question the ell%mfnathon of the "dead-stocko' provision, 
Might it nag be usefuf to amall corpo~ations who do not fix a 
record date? 

AddBeion of provision otsqmirfng notice of intention to 
exercise right, See draft gg,  134-135.' 

This is a ~ v e f  jldesl to me, and H,am not suze 'B underatand 
iB;. Would the astiiEyhng'stockhoBder be required t o  announce 
how he intends to cumulate hgs vote? - 

I t  is seldom, in my cpinion, that Cumulative Voting accok 
plishes any good. E am doubtful about the suggested amendment. . . 

P12I.b Certificate o f  Incorporation or by-laws may specify number of 
shares for guonmr, or number 0% members in non-stock - ,  

corporation. 
I 

I 

Suggested amendment: 

(I) Unimportant re-wording. - 
1 ' 



(2) Transfer to $215 the phrase in $216 respectin6 quorum 
in non-stock C ~ F ~ O I Q ~ ~ O ~ B ,  

These sugges ti. one. appear good. 

$2 t?  ~ p .  136-145. 

$160 Wi. C o ~ p o r a ~ ~ f i . - ~ w n  seock. 

!'--': .. 
i 

A serieo of ameadments are suggested: 
. ., 

(1) A& addieion to  the "fiduciary" clause, addtrig a clause - 
' t w i t l o u t  registering tlranafcr'' ate. See p, 137. ThPs seem to 
me wholly unnecessary. 

(2) A sentence def%n&n& Voting Rights of Parties i n  partner- 
shtps. See drafe at p.  138. 

The f%rst ~ h u $ e  of &he B ~ I R ~ Q H I C B  ia unne~e88ary; the second, 
%elating to  Ilkmite8 pargne~sBip8~ m$.ght in theory' be ueefuB. X 
am very doubtful, howewe~c, of gnraafting t h i s  eentence because it 
~y staggeeat the' necessigy for proving authotity. As it is, 
brokers8 proxies i f  regular on their face, are accepted w&thout 
queetfon, as ehkgr should be. 

(3) The,modell act p~ovf~ion for voting by corpsratjlons. 
Pp. 139-140. 1,doubt i f  t h i s  hs necessary; and I have the same 
objection. 

(4) Transfer t o  $287 the psohibitfon agafwsc corpo~artion 
voting its own sharee, make it spec&%fc to Pnclude shares of a 
51% subsidiahley, include the ggtaoaun rule i n  Atterbury, and refs& 
prohibf$bon t o  permit: corporation t o  vote %%a own shams if %t 
Ls acttng in fiduciary caprsc%ty. See drafts on pp, 139-1140 and 
on p. L40. 

X see no real objeet%sn t o  printing these suggest%oas, 
-although %he only one ~tcealbly hehpgul i e r  the saa8sci;idlary c%ause. 
But I Th;nve misgiving8 about tlm baet one. Xfa case of a eight 
for conprob, the %mev%table support. of the "Sn~i" seems tncon- 
rsbstentlwith fthe pegformrice o f  the, feduciary duty, In other 
cases, the pemisaion to vote is probably desirable. 

I ',, 

~ u e r ~  : A limited relaxation, attempting to exclude conflict' 
of Lnterosc? Would Zt be feasible'? 



(5) D i s f  rwnchisemeno: sf shares called for redqpt ion with 
%crevocable deposft of prtce. See draft p.141. 

I was under the impression t h a t t h i s  was i n  the law; but 
evbdently i t  %s;probably only a customry charger provision. 
The suggestion .is probably a good.one. Carta%nly such stock 

: - ' I  
, ,, , :  

. . . .. . .  . 
should not: vote,, 

, , 

,i' ~. .. , . . 
, . ' I - .  ; 

. :  

(6) ~ultiple inteteses and tenancies. Pp. 142- 145. 
Suggested amendment (draft  p . 144 " f ran Connecticut) t e ,  to f %x 

\ definite rule deollgned to liberal. counting of laharesand 
av& dtsfranaekni~ment. 

This suggestion Smpzaqses me as 8sod, The vo&.llng of erhsres 
held i n  joint'  o r  corrmon tenancy, o r  entirety, o r  by execuecrs or  
trustees,  have given rtse t o  troub&esom@ questions, See cases . . :..( . 

-,+.-I; - .  < ,  * 

, , 
. , ._._ 

fitted on pp., 142-143, . I  . . " ,  . . . ~ 

, 8 ,  

, . . ?  ' ., 
. - ,  :' ,: , 

0222 pnrmal kketing.s,'failg t o  : ' h o k  .,,reg_uirements for n o t i e  ,L.. $-: eJ ,.. , , . s t -  ', 

,! .,: . , ,!/<' . $ .  

. ,  . 
Repore pp. f&lf , l l3  . i , .:, .. ?!# , . . .#, , ,  . 

'. ,. :,-.'r: <<.2. 
, , .  

, , , ' -  

:w Sectdons ,,... 

Suggested Ckngiis : 
> .  (.,. , ,. . . . 

(1) New $&ovision - hgal requi . , ,  

See draft p. 114. 

I . . , ,  X t  seems odd ,that cut ' stat&=. &as never included a specific ,. ,:: 
,, , 

corrmand; for thcholding of an ~riiu.m$ meot2ng for  the t&ction . .  . , I  
:.. ,*(. . of directors. , ',of courthi, ic iS; ihp lbd .  > . I sea . no , objection t o  -: :'. ,, . ., ,,;* .> , 

' . :  prefixing to gh@ suggee tion;,,, . .  s >. , !  , 

? '2. 
, , .. . , . .  
, %. ( 

(2) Aqendkent to  1224' adding .to the second s,entence a . ,, :i 
, .> 

, . I , '  j 

clause providing that failqre.to elect  directors 8 b l L  not :+..,,-; 1 
, . . .  . 

,.: 
affect  the validfty of othe*is& . *&id , acts.  See draft p. 114. , . 

1 see no ob jecti0.n t o  t h i s  .,.,., : .. 
> . ;  * 

(3) ~ e w  s.ection governing specihl meetings, providing that 
they be called . . , by ' the board as authorized by the byg laws. - .  a , .  

I j l  

' .  , 

.. , 
, >*.: 

I reaXly .. see .no purpose ' i n  &this., O f  course,, i t  only codif ia& , .. , *  
, i", ...' -. -, Delaware dec'&r ~ Q M & .  18bo. . , , .  , " _ - .  -.:. , , $ %  ,. .. . , p , . , 

. . 
,.L, , . .I . . 

: . .." ~. 
. . 3 :  I . . 

.,>, ' ' ' 1  
, . .  

6 '  ' . 



( 6 )  Amendmeat delslring the 60-day provision, in 3222. 
allowing the whole matten. Eo be govexned by a statute governing 
not$ce. See g o  11112, 

Mew slecCPon prcviding fo r  (a) notice of all meaeings, 
a d  (I) a statement of the ptarpoae of special meetings. See 
d%ncuc;sion pp. 1115-119, and draft pp. 118-119. F 

(a) As H randlssesnd etie l a w ,  notice oE the anaual 
mastxLng as not regutred; or, ae lease, notice of bus%ness t o  
ba transacted in nee required. Bowever, this warld &dd an add&- 
Z : ~ ~ F I P L  tequireaaent, bu& it would not, H suppose, change the 
practica. I 6110uld  hi& it a proper change. 

(b) As Ear staging the purpose of special meetings, 
shie would merely cod%Ey %:he law. 

The lerylage of $224 hdo been expanded and the auggestians 
above considered have been incorporated. See draf f p. 113-115. 
and pr[c). .. 

'I qwotion ehc dels&rability of ehe tearran&@mewt, because - 

Z see no need t o  spell oue the '~hamqellcr 's plenary jurisdiction, 
. I  

r .  ' .  
, . ' :' as is suggesfed. . . . ~. ' .  I . , ,  

,. . 
. .. ) I . I  



RULES --- AND ---- FOhIUEAE - FOR CUMULATIVE VOTING 

FIRST RULE .-- To a s c e r t a i n  how many v o t e s  a s tockholder  
may cumulate on a p a r t f c u l a r  number of d i r e c t o r s ,  m u l t i p l y  . 
t h e  whole number, of d i r ' ec to r s  by t h e  number of sha res  h e l d  
and d i v i d e  by t h e  number t o  be e m u l a t e d  on, 

This  may be put  i n  a simple a l g e b r a i o  formula as fol lows:  

FIRST FORMULA.-- Let d rep resen t  t h e  whole nun~ber of  
d i r e c t o r s ;  h ,  t h e  number of  sh,ures held; n ,  the  number of di-  
r e c t o r s  upon whom i t  i s  d e s i r e d  t o  cumulate v o t e s ;  a n d a x ,  t h e  
number of v o t e s  which may be cumulated on no 

% ?''L 

Then x e. dl<' 
n 

For exm,ple, t h e r e  a r e  5 d i r e c t o r s  t o  be el.c;oted, a person 
h o l d s  200 shares ,  and he desires t o  ctk'o.uZnte h i s  v o t e s  on 2 
d i r e c t o r s  

SECOND RULEo-- To determine t h e  minimum number of shares 
a person must hold o r  cont ro2  t o  e l e c t  a c e r t a i n  number 0% df- 
r e c t o r s ,  mul t fp ly  t h e  whole number of shares by the number o f  
d i r e c t o r s  i t  i s  d e s i r e d  t o  e l e c t  and d i v i d e  by t h e  whohe number 
of d i r e c t o r s  plus one. 

The fo l lowing fsraula may be used: 

SECOND FORP1.UZAe-- Let s r e p r e s e n t  t h e  whole number of 
s h a r e s  e n t i t l e d  t o  vote eat the electborn; d, the number 
of d i r e c t o r s  t o  be e l e c t e d ;  n ,  thk number of d i ~ e c t o r s  i t  i s  
d e s i r e d  t o  e l e e t ;  an& x, the number of sha res  r e q u i r e d  t o  e l e c t  
n, 

Then x , * 
For example, t h e r e  a re  1000 s h a r e s  outs tanding;  f i v e  d i r e c t o r s  

t o  be e l e c t e d ;  i t  i s  d e s i r e d  t o  know how many sha res  are needed 
t o  e l e c t  two d i r e c t o r s ,  

But as a f r a c t l o n  of a share cannot be voted,  the  number re-  
qu i red  l a  334. 

THIRD RULE, --To determins how many d i r e c t o r s  a s tockholder  
ol~. group of s tockho lde r s  holding a c e r t a i n  number of shares may 
e % c t ,  rnu2tLply t h e  whole number of  directors p l u s  one by t h e  
r "Ser of shalres h e l d  and d iv ide  by the whole n u i ~ b e r  of sha res ,  

The f ol lowlng formula may be uaed: 



THIRD FORlIULA,-- L e t  s rep re  sent  the whole number of . 
s h a r e s  e n t i t l e d  t o  vo te ;  d ,  the  whole number of d i r e c t o r s  t o  
be e l e c t e d ;  h, t h e  number 09 shares he ld ;  md x, the maxiinurn 
number of d i r e c t o r s  h may e l e c t .  

Then x = h (d 1 1 )  
E3 

For exo.nlple, i n  tke  case st,~ppos.;d, i t  i s  desired. t o  know 
how many d i r e c t o r s  a stockhold.er o r  combination of stockhol.ders 
'holdlng 400 sha res  may su re ly  e l e e t ,  

and applying the  second r u l e  .and formula,  It being found that 
only  334 sha res  are needed t o  e l e c t  2 d i r e c t o r s ,  the 66 a6di- 
t i o n a l  shares he ld  may be cumulated. on one o r  more o t h e r  eandi- 
d a t e s .  

There are many o p p o r t u n i t i e s  f o r  s u r p r i s e  where eurnulatlve 
vo t ing  i s  allowed, and, unless c a r e f u l ,  the h o l d e r s  of a m a j o r i t y  
of t h e  s tock  may l o se  c o n t r o l  of the company, Thus i n  t h e  ease  
supposed, If t h e  h o l d e r s  of 600 sha res  should c a s t  a s t r a i g h t  
vote  f o r  f i v e  d i r e c t o r s  and the  h o l d e r s  of t h e  o t h e r  400 s h a r e s  
should ,  curnula.'ce t h e i r  vote s on t be s  cnndidate s, t h e y  tlrould be 
uuccossPu1, as t n e y  could c a s t  666 v o t e s  f o r  each man on their 
t ickr.2 as a g a i n s t  t h e  600 v o t e s  r ece ived  by  each  of the maJor i ty  
candida tes ,  e 



80 Sa~nada% A~sht, Esq. 
Henry M a  Canby, Esqm 
Rbche~d F a  Csrrcoon, Eeg. 
Hen. Efiaha C. Dukes 
Daniel k. Bermnann, Esq, 
Mr. David H. Jackman. 

,- ., Mr, ABf red, Jewis 
.I 1 HmrLng ~ O F P % $  , Esq. 

Mrs, Margaret S. Storey 

Sec , 142 =_ O f f  3, cers v 

Subsection (a) No. of Officers, Selection, etc. 

. (b) ' MulltfpBe Obf ice HoldsPng 
, . 

' ! 

. ' S%mpl%f ied prov&bfon suggested. 
, * . .  : see no, obj cet &oh. 

:,?;>,?. 
_ -., Vacancies tn office . . 

, . - ,  I 

, .  ]It is suggeeted ehat a vacancy in office i : 
I t 

be ' f i l l e d  by stackhold~r? if they elected .the I \  : I  
1 ,  

off%ce, 'B&fo woB]rbd tiwan either no fklatag until t , : *  

annual ]bmee$fng, or a pnpactal meefng. H aeztoudy I ; 

doubt the wtrsdom of thke. Hf th8e 5s deskable ! I ,  

Pn 5cme csoeo the by-la& can cake care of it. i 

4 
New Provi8tom~ - T8:aarjrsacCion wdth Hmtezestcd Directots @ 67-75 , 

H thfnk Chere i a  merLe in soam of these 
8uggestiona. HoMever, X should prefer the burden 
of proof to  remfn upon the dlireetlor. Moreover, 
P feex that (1) and ((2) are 'too broad, Note that 



fd  (I) ,  (2) and (3) ere in the alternatiad. 
Hence an unfagr eransaetion would be valid 

CSCSP-I a:- 

If either (1) or (2) ware complied with. 

Perhaps my criticism 19 carping, but 
why would i t  noe be satisfactory t o  fake 
paragraph (a) on p. 68 (1st 9 lines) end add 
(3) and (b)? This would, I chink, merely 
codify the law as i t  is now, except for the 
quorum p r ~ v i s i o n .  

, . 



MEMOWDUN TO MEMBERS OP THE DEUWLBE COWOMTION 
L A W  WVPS'HON GOMSm8 July 29, 1964 

So  $&me% Ax&$; Eaq. 
8erq H0 Canby, E8q. 
Richard F . C O P P O O ~ ,  Eaq. 
Homo Elisha G o  ' h k e s  
Panafeih Lo Hermmna, Esq. 
Hzo DaGltdl H. Jackman 
M r .  ABfzed Jewgs  
'ltm7iq M~reri8, ;' Eqq * 
WO. Margaret S. Storey - , 

I have set out below a few cmmFnts on the first pare of - 
the latest section of ,' the Folk repopt, . This memrandum deals only 
with Secf ion a&, , Directors. I hove identif i c d  each topic by the 
Patter of the 'sube@&i.cn, . . ..,..: subject matter bnd the page8 of the Folk 

. '  . 
( I . . ;  

, , ,  . . ., 

.&magaen% Page 5% 

No change %a recommended. The subsection seems aX% right. 

-. Subsactkon (b) 
1st sentence N d s o  of Dltroc tors Pp, 52-53 

'1 

Folk approves of the provi8%opa buf suggeats an additfon pep- 
mdeeing the ccrpoPaticn, if iE desires. to anchor the number in the 
cerelf icate itself. Since this is bn thh interest of f lexibi l i ty  
ft seerno a11 right. The. suggeetied %a@jua&e ie on page 52. 

Polk elso suggesits that no decrease fn the number sf dfrceeolse . .  , 
aha l l  deprive anyone 'of off ice. I see qo, obj eceica Ec  his aid I t  
mAght: be desirable tn the intereat of awqltding liitiga&iswo 

Folk also csuggesgs a proviaion . relattng to the tmxPnnmr and 
minimum number of dfrrctors. P am not sure that It see any need for 
thia . , 8 .  

: > . '. 
_ . _ I . ,  

: : :. 
* ,  

C&LA 
. , 

. ,  ,:. 

. . 



Subsecttsar (b) 
2nd Sentence QualPficae.9tsnka 

Folk auggewts that eke statute codify the general understanding 
tkal: $he by4aws ablr cerelf icats m y  %%x dbrec$ors qualhf icatiebns, 
'II do no& think there 18 any doubt abouP: this and H query whethen: 
the amentdment i~ needed. Xn this tnstance, as in several others, 
I think we should be vary in attempting to  provisio~s from the / 

,mods& ace or the Ne;3"Jlork act. As Nr. Jackman suggested, we % not 
wamt publBcity to the eflEect that Delaware has adopted the model act. 
As a mttter of psychalogy ehe mphasts , . 8houPd be on the act, , . i r--:, 

' Subsection (b) . 6,: , . 
3rd sentence :, ''':';. .'"%em. sf Off .. , ice P. 54 

, : * ' *  
, , 

I question whether any cross reg~~ence is needed to SecCion 
dealbw with ~ a r i m i o n s .  If resigmia<idns, why not death 
'PhQ more deraiPed vc:'~a(: on a s6bjecg',:;lkG : ,  , ,  this the greater 
b e k e  ~ o - t ' & ~  . $  ..,.:,: that is lupk ,spioaficel~y :;' , a, ' 

cf tly sxk=Buded, , . I . ,  

Subsect&on (b) 
8 - 6 2  3rd sentence . :  Q s A s m  PP 
/ i 

I am in favor, of . adopting the' ?harig%@ . .  language set ,forth, o n p  
page 62, as in the: interest of cga$ity.',' . .Ĵ - . .~ . , 

. . 
, . 

:.. Subsection ( c )  ', . ,Csmittees'i . P. 65 
I 

, . Follc suggests, +a :addition authorizing the board t o  appoint 
. . . . alternate camBtEei. &embers. I see 60 objection to this nor do 

see any objection co.:'st riking cur the i&+t sentence with respect to ;'I 

names of comi&taed:;,;' . , . ! 
I 

' :  Subsecefsn (dl : ,   ha so& of Directors .. ,. . . Pp. 54-55 

I agree w&th PxoEessoz Pollk"a r e c ~ e n d a t i o n  not to 1Eol&ow the I 

mdeb act. I doubt.,&he wisdom of'. attempggng to cmb8n9' thfs ,sub- \ 

section with part of Section 223. 
a ' 

As to  the sugges,tion . . . - . $  about she quality . , ., in numbers. I had e 



supp~sed Chat eq~%.rOmbers  were Bmplb~tC in the statute, because 
of &he use of the verb 'qdividled'n; bane B ' roaifze that  thts m y  not 
be so. The idea i s e n e w  one to  me and'I do not hava any defini te  
 pini ism ~ ~ O I A &  it. k A C 

Subsect&oms (e) , (E) and (g) 
, , 

These subsections deal with ccprp&kf ions without 
director 'a reliance on book*; and action :taken by written 

, , _ , I .  . ,  

a11 board members. 

No changes rec~endled. F? I . .  

Polk suggesee , two changes, nefth$*.,.,oE which 8eems obj ectioneble . 

and may be in the iht,erest of clarity.',',-.$;: . ,.. question the .nead.'for any - ~ ~ . . 

6 
fuzeher amendments 't6. Section 223. , . 

Pp. 36-59 

The suggested menbent seems to  me t o  be somewhat cmpli -  
cated. Chancellor, G i t z  ' opinion i n  gh&>'loar cage seem t o  s e t t l e  the 

, ,  . . . r-, general ps.lincigLe. It m y ,  of course, be'.desircable to  a t h t  to  pro- . 
vide for  dif  ferent,'casos involving cia$$ elections, etc . .but ,again 
there is danger of gettfng into tqo rnui&::geteril. . '. 

How about, .a provision de&it:t-ing, the ers to remove 

-., . > 4 " 

directore for  cause i n  the manner, l td  ;be j ce r t i f  ice te  
of incorporation?., ' 

. I ,  . 

2. Cla8'd.f f cation Other Than S taggePr$ng 
, , 

,Pp. 59-60 
- .  

There may be some xeal need for  theamendment suggested on 
page 60, but 1 am no.$. sufficiently f emil(ar with the sub3 ect  t o .  have 
a definige opinion *but: it. Ie does seem that i f  &re, i s  a vacancy 

. .in a class of directqrs' who reprepent: ,a.,,p$rticular .class of stockholdersA.::- 
the vacancy :should$l$@:. , . , .,>. ,. .? % f i l l e d  by' . 6r;cb ,. .directors or sg&khoiders. . . , , , . . .  

~ r ,  ' .;, : ,,; . ,, 'A , , ' ,  . . <  *., 
, . ) t  ' . I . .  

I '  . , .  . > .. . ,., 



3. Super-statutory Vote for Di~ectsre Pp. 62-63; 20-21 

I see no objection to the akndment suggested on page 63. 

4. Notice of ~irector's Meetings Pp. 63-64 

This is a sort of deta i l  ghat P d e a r  mtpht cause difficulty. 
There may be a point to the fact &hat a director who attends a meeting 
waives notice unless he protestxi, but it aC once opens the door ito 
argwente about  he nature and form of the protest end whether any real 
prates$ was made. 

Tr Is there anyAteal need for an attempt t0 deal with these 
qucstlcno specifically? I[ have in mind the general aetitude of the 
Courts tcward corporato meetings, thet is, if they are conducted 
fairly and ehe directors are given a reasonable notice of special - 

~:eetfngo technical errors should not be allowed to defeat them. 

I have not, hdd an opportunity t~ deal with the remaining 
pare of the report 'dealing with off fcess,. 

I take this occasion to remind you all of a meeting now 
rscheduled for :Augulet 3. at 110:30 a. m. 



NmfOWW TO E@MBEBS OF THE D E M k f M  COWORATIOfl 
M W  REV.JCSICON COMMXaHC*EE July 20, 3.964 

S. Samuel Arsht, Esq.  
Henry M. Canby, Esq. 
Richard F .  Corroon, Esq.  
Hon. EESsha C .  Dukes 
Daniel E. Heraraann, Esq. 
M r .  David H. Jackman 
Mr. Alfred Jervis . 

,p-, - ,  Prvjtng MomLs, Esq. 
\+ Mzs. Margaret S .  Storey 

I have reviewed pages 10-11 of the Folk draft deal- 
ing w i t h  5 101, "Corporate Rupoaes". 

I asee  with the concludon tn the f i r s t  paragraph. 

P see no objection to repeattng i n  the section the 
1b.Kst of exchded coqol~a$iong. 

In Booking at k:he Language of $101 (his subsect%on , , 

(a)), it seems to ole that it is inept. One does not *'conductw an 
J+-* *- "ob j ece" or "purpoaeW . 

I sug8ast the £o%howing: 
. . I . ~ .  

' I ,  

(a) A corpoytion may be created/ m$ .this 
Chapter to transact o t  conduct. (any lawful b u s i n e b r  
to promote any legitbate objects or purposes. 

' Subsection (b) seems a11 zigl~e, except that the 
comma aftesr. the word "State" Sn the fourth kine (although appearhg 
in the @sn~tPtution) shotaXd be deleted; and the word "with" in ghe 
stxth Line should be "withintt. 

C. A. S* 
. .' 



&lEXOmW TO MEHBEHPS OF THE DELAWARE CORPOMTI8N 
LAW IREWIS'ltQN C B W X ~ E E  July 17, 1964 

S. Same1 ~rshb ,  Eaq. 
Henry M. Canby, Esrq. 
ItPBchard F. Corroon, Esq, 
Hon. Ellbsha C. Dukes 
Deniek L. H ~ P ~ ~ M M ,  E8q. 
Mr. Pavfd #. Jackman 
BW. Alfred Jervis - 
Bnting P%osr%e, Esq. 
PaPam Margazet S. Seorey 

H have made an attempt at rewiting the proposed .new ' 
* 

section of the Corporatton Law suggested on pages 3 and 4 of the 
Folk report under the heading of "Execution of q ~ n s t ~ ~ n t s l l .  
A copy ts herewtth. . . .  - . 

X have the follow%ng comments to mke: 
\ 

1. The. general idea of e hifokn provision of this 
kind seem good. 

2, According to the sepo~t&r% note on gage 5 the Pl., proposed section deals with inotruments requfred to be f i l e d  I 

with the Seczeta~y of State. ~r"fes~30z F ~ l i k ~ s  draft refers to 
subsequent provisions oE. the law which will in turn refer back 
to this new section. It would seem a sin&ler method of handling . I 1 . 

it simply to paovbde that Dnstmmemte to be filed with thekSecre- i 
i 

tary of State shag% be execuced as provided in the ~e~tion. 1 
i 
i 

3.' As 8uggested P have included the Chairman of the 
Board.of Directors aa a signartqry. '... 

4. Folk's paragraph (c)(2) (B) refezs to ''a lnrajo~ity 
of directors then h offbceg'. 31 do not like chis. Pb the 
directors are to act they should act as a Board. I have accord- i 
ingly ltmQted th is  provision to require all of the dbrectors 
or such of them ae m y  be designabed by the Board. As Folk has t I 
worded it, a poinort~y of a minority, wiehout any meeting, could 
execute and file a paper, 3 

A 1 
i 
f 

i 
i . '  



5 .  Folk's ( c )  (2) (C) refers to execution by majority 
stockhoXdercl "entitled to vote (tkeateon." On what? 'Ehe demon- 
strative pronoun understood in the word "thereon" has no ante- 
cedent. Aside from this question of grammar, it seema Go me 
that Folk is in ergor tn assuming that the .Lnstrumene w e e  refer 
to a re803buePon on which the stockho3.ders m y  vote. This fs 
obviously not correct; for example, a resolution of the directors 
specifying a rate o f  dividend on a series of preferred stock. 
He would be getting Lnto too much ref.linement to attempe to 
spell out for the purpose o f  this section the difference between 

!-\\ 
voting and non-voting stock. Consequently, 'X E v e  ietely re- 
fereed to a majority of all outsCanding stock. 

6. 3.8 tentatively agreed, I hove omitted subsection 
(e) i 



xecutisn of Instrument8 

(, . -..,.2--.- 

Section 
I d '  

Corporate i n s t m e n t s  required by any 
th i s  Chapter to  be f i led  with the Secretary of 
unless otherwise specifically provided and 

below. 
applicable provision of th i s  Chapter, be executed as  provided , 

r? > 
# <+' f ' 

r ;), . , ;[, 
(a) The Certificate of Incorporation, and a l l  other t I 

1 i 

instruments executed tiefore election of the i n i t i a l  Board of 
Directors, ehall  be signed by the incordorator or  incorporator.. 4 

i , ' I 
(b) A l l  other instruments sha l l  be signed - i 

I 

(1) By the Chairman of the Board of Directors, j 

i j  

i 
1 
.i 

I 
I 
j 

may be designated by the holders of record, , of a I I 

. . majority of a l l  outstanding .shares of stock. 
4 

. . (c) Notwithstanding the provisions of sub-paragraphs 1 
(1);(2) end (3) above, any such other instrument referred t o  in 
sub-paragraph (b) maypbe signed by.,the holders of a l l  the out- . _ I . , 

standing shares of stock. . , . i 
. . 

(d) The name of any signatory shall be p r i n t d ,  typed I 
l o t  otherwise legibly set forth beneath or -opposite . h i s  ' m i t t e n  . !  signature. 

/ 
, ' % .  j 



SEXKCIONS OF THE DELAWARE CORPORATION LAW WHICH MIGJXI! 
BE AFFECTED BY THE PROPOSED G- STATUTE RELATING 

TO "MECUTION OF INSTR-I' 

SEC. PAGE - - DOCUMENT 

103' 15 Certsicate of Incorporation 

133 / 42 Change of b a t i o n  of Principal Off5ce and/or ' 

; Change of Resident Agent 

(1) 134' 42 ; , Change of Address of Resident Agent 
. . 

135 ' - 43 Resignation o f  Resident Agent coupled with Appointment /-*\ of Successor 
f - .  

(1) 136 44 . '  Resignation of Resident Agent not coupled with Appointment. 
of Successor 

76 13.51 ,' ' . Certificate of Designation 

y 76 ... Certificate of Increase or  Decrease of the Number of 
r; Designated Shares 
! 

165 ( 120 : ' -  ,. , Certificate of Payment of Capital Stock 
, , 

(2) 228( 160 . . , Voting Trust Agreement 
I 

241 - 194 ' Amended Certificate of Incorporation Before Payment of 

;*p any Capital 

( 242 - 197 Certificate of Amendment of Incorporation (a) After < a 
Payment of any Capital 

( 242 198 or (b) Where Corporation has no Capital Stock 

, 243 ' 212 . 
. , Certificate of Retirement or Redemption 

244- 2x5 ' . Certificate of Reduction of Capital 

2451 ' 219(c) Any Certificate (Amendment, Reduction of Capital, Merger, 
Consolidation or Dissolution) flLed under Plan of Re- 
organization 

2SL, '222 . ;  ' . ,  , ' ,  . Agreement of Consolidation or Merger of: Dornesttc Corporations , _ . . _ _ , . _ _ _ I "  . ,. _ , ~ . . .  . . . ...-- 

252 ._ 227 , ' Agreement of Consolidation o r  Merger of Domestic Corporations : 
and Fqyleign Corporations .;. -. . 

, 1 
, f '  

1 .  i ...- ,.... , , . . ' 8,- ... ...-*. .-" * .--- .--., ,--,-.,.- .1. ,..---_...,..,---,.,,, - ..-. .-...,.&.- .-.  ... : ...- - - .  .-w- : - - - *  -,.. , , . -- 
# . _ . . 3  

. ' ' .  . , 
. . . . 

I , . ,  
, x , * , . %  . , 



SEC -* PAGE - 
253 ' 220 Ownership CertSicate - Merger of Parent and Subsidiary 

@4/ a3 Agzwmnt a$ hns~;l;;h$a%.j,sn os Mer~esl a$ Wwstrhs 
tion or other Association I 

235 (4 Agreement of Consolidation or Merger of.Domestic Non-Stock, 
Non-Prof it Corporations 

236(~)  , - ., Agreement of Consolidation or Merger of Domestic Non-Stock, 
' Non-Profit Corporations 

238 and Agreement of Consolidation or Merger of Domestic Stock 
239(c) .. and Non-Stock Corporationq 

239 and . '  Agreement of Consolidation or Merger of Domestic and Foreign 
2&(b) Stock and Non-Stock Corporations 

240 Refers t o  execution under Subchapter M orily 
4 

272 263 Certificate of Incorporation (Private Sale of Assets or 
, under Judgment of Court) y 

, ., 

274-. 264 Certificate of !3urrender of Corporate Franchise before 
P , . Payment of Capital and begimbg business 

( 275 266(c) IKssolution by 2/3 Vote of voting SbckhoXders . I 
/ ,. - ! t 275 266 (6) Mssolution by 'Unanimous ' Consent of voting Stockholders I 
I 
I 

276. . 269 Dissolution of Non@rofit, Non-Stook Corporatkons ! 

285(a)(4) . Revocation of Voluntary Mssolution (213 Vote) 

t 3uF  285 (b) (1)  evocation of Voluntary Mssolution (~nanimous Consent) 
i 

287(b) ' , : , Renewal, Revival, =ension and Restoration of Charter 
, < 

(312 - , ' I  . , 

( 
(3x2 25)1(3) Renewal and Revival of Non-Stock, Non-PPofit Corporation 

* . , 

3W --, 312 AnmdL Report - Foreign Coqorqition 4 

' . 

,) Q4& 314 Resignation of Agent for  Service of Process 

315(a) (1) Certificate of Withdrawal of Foreign Corporation 352 ... 

(1) Requires execution by Resident Agent only and acknow1edgment. 
(2) Manner of execution by Stockholders and Trustees not specified. 

i 
I 

30 Mfferent Sectionsof the Law 
35 Different Certificates I 

J 

Note: Page numbers refer t o  nDelaware Corporation.Law, Annotated - 1963". 



$ 14i. Indemnification of officers, directors and emplbyees. 

(a) A corpor&tion shall have power to indemnify any person 
ivl J , * ~  a +bA.,~~* I. 

who is a party or is threatened to be made a party to any action, 
, -  h 

suit or proceeding, whether civil, criminal, administrative or 

investigative (other than an action by or in the right of the 

corporation) by reason of the fact that he,-- c e s t a m m  
oL'"@ 

in- is or aas a director, officerha employee of the corpora- 
4 

tion, or is or was serving at the request of the corporation as 

, G"'t 
a director, officer or employee,of another corporation, against 

expenses (including attorneys ' fees) , judgments, fines and amounts 

paid in settlement actually and reasonably incurred by him in I.?! %- 

2 
4 

connection with such action, suit or proceeding provided that there 

shall be no indemnification for judgments, fines and amounts paid 
. 

in settlement or expenses, including ees, incurred in con- 

& 
nection therewith, unless the director, officer or e m p l o d  acted 

tw% &!+ \k. &%&gtWt.' 

in good faith -e which he reasonably believed to be in& 

@ 
, E d  .b 

r,h ?+the best interests of the corporation. The termination of any 
4 

criminal, civil or administrative action by judgment, order, 

settlement, conviction or upon a plea of nolo contendere or its 

equivalent, shall not, of itself, create a presumption that the 

M a &~Mh-&~"r 
director or officer did not act in good faith which 

a.c wt g%m+ el b 
he reasonably believed to be innthe best interests of the corpora- 

(b) A corporation shall have power to indemnify any person 

who is a party or is threatened to'be made a party to any action 



o r  s u i t  by or  i n  the r i gh t  of the  corporation t o  procure a 

judgment i n  i t s  favor by reason of the  f a c t  t ha t  he, l&w+tmtator 

qAwtrSTtate,  i s  M-WE a d i r ec to r ,  o f f i c e r  o r  employee of the  

corporation, o r  i s  or  was serving a t  the  request of the  corpora- 

t i on  a s  a d i r ec to r ,  o f f i c e r  o r  employee of another corporation, 

agains t  expenses (including a t torneys '  fees)  ac tua l ly  and rea-  

sonably incurred by him i n  connection with the defense or  s e t t l e -  

ment of such ac t ion  o r  s u i t ,  except t h a t  no indemnification s h a l l  

be made i n  respect  of any claim, i s sue  or  matter a s  t o  which such 

person s h a l l  have been adjudged t o  be l i a b l e  fo r  negligence or  

misconduct i n  the  performance of duty t o  the  corporation, unless and 'i 

only t o  the  extent  t h a t  the Court of Chancery or  the  cour t  in  

which such act ion or  s u i t  was brought s h a l l  determine upon applica-  

t ion  t h a t ,  desp i te  the  adjudication of l i a b i l i t y  but i n  view of 

a l l  the  circumstances of the case, such person i s  f a i r l y  and rea-  

sonably e n t i t l e d  t o  indemnity fo r  such expenses a s  the Court of 

Chancery o r  such other  court  s h a l l  deem proper. 

(c) A d i r e c t o r ,  o f f i c e r  o r  employee who has been wholly 

successful  on the  mer i ts  o r  otherwise i n  defense of any act ion,  

s u i t  o r  proceeding o r  i n  defense of any claim, i s sue  o r  matter  

there in  s h a l l  be indemnified agains t  expenses (including 
a ~ w w . . P .  

at torneys '  fees)  ac tua l ly  and reasonably incurred by him there* 
A 

(d) The indemnification provided by t h i s  s e c t i o n  s h a l l  

not  be deemed exclusive of any other  r i gh t s  t o  which those 

indemnified may be e n t i t l e d ,  under any by-law, agreement, vote of 



'I 

..-< i> ' a-,' 
E 1 ,  C ' . . b i  2 . ( j  i) 

,,,<.> <' ,$:.. t) ' t.;&-' ,$ 
& ; . .  3 

&, J.P , .'i t ,. " +. 
... t h  ,@#. >.,-.a*. stockholders, o r  otherwise. .) .&O _I_. 



M E M O R A N D U M  

TO: S. Samuel Arsht, Esquire 
Richard F . Corroon, Esquire 

J ~ h a r l e s  S. Crompton, Jr. , Esquire 
Charles F. Richards, Jr. , Esquire 
The Honorable Charles A.  Southerland 
Walter K. Stapleton, Esquire 

FROM: Henry M. Canby, Esquire 

I enclose a copy of a communication from B i l l  Kenney of 

Shell Oil Company, which contains some interesting criticisms which 

we can consider when we have our sess ion  on Section 146 .  



T H E  U N I V E R S I T Y  O F  N O R T H  C A R O L I N A  
A T  

C H A P E L  H I L L  

SCHOOL OF L A W  December 20, 1966 

Dear Dick: 

F i r s t  of a l l ,  I s h a l l  be del ighted t o  see you before t h e  roundtable ge t s  
underway. But since your l e t t e r  and t he  d r a f t  mater ia ls  answer a l l  questions 
which I might have had, I look forward t o  our v i s i t  a s  an opportunity t o  renew 
our acquaintance. By t he  way, p lease  plan t o  s t a y  long enough a f t e r  our round- 
t ab le  t o  a t tend the  5:30 P.M. cock t a i l  pa r ty  which the  Universi ty of North 
Carolina Law School is  giving f o r  i t s  f r i ends  and guests. Dean P h i l l i p s  has 
a l ready s en t  an i n v i t a t i o n  t o  you, and we a11 hope t h a t  you can be wi th  us a t  
t h i s  time. 

Thank you v e r y  much f o r  the  copy of the  d r a f t  s t a t u t e  which a r r ived  l a t e  
last  week together  with f u r t h e r  pages received yesterday morning. Needless t o  
say, I am f l a t t e r e d  t h a t  so  many of my suggestions commended themselves t o  the  
Committee. I f u l l y  expected t h a t  many of the  recommendations would not, f o r  
various po l icy  reasons, be adopted; bu t  I wanted t he  Committee t o  have t h e  bene- 
fit of as wide a range of a l t e r n a t i v e s  and ideas  as I could supply. 

I have been studying the  mater ia ls  over t h e  week-end. Although you did not  
request  comments, it occurred t o  me t h a t  I should pass on the  following obser- 
vations. This i s  not t o  suggest any po l icy  changes, b u t  only t o  mention a few 
technica l  matters and one o r  two ideas  which have come t o  mind s ince  last wr i t ing  
you. 

(1)  You probably have a l ready noted t h a t  Sections 155 and 175 (both e n t i t l e d  
Fract ions  of Shares and Scr ip )  dup l ica te  each other, although Section 175 con- 
t a i n s  the  more complete statement. 

( 2 )  The Committee may wish t o  consider express ly  va l ida t ing  t h e  use of 
d i r ec to r s '  l i a b i l i t y  insurance. For instance,  the  ABA Committee which watches 
over the  Model Business Corporation Act is  considering adding the following 
corporate power t o  i t s  s t a tu t e :  

To maintain insurance on behalf of any such person (i.e., any 
incumbent o r  former d i r e c t o r  o r  o f f i c e r )  aga ins t  any l i a b i l i t y  
asse r ted  aga ins t  it incurred by him i n  any such capacity,  
whether o r  not  the  corporation would have power t o  indemnify 
him aga in s t  such l i a b i l i t y  under the  provisions of t h i s  Act. 

The November 1966 i s sue  of The Business lawyerdp.  92) coktains a good a r t i c l e  by 
Joseph W. Bishop, Jr., e n t i t l e d  New Cure f o r  An,Ailment: Insurance Against 
Directors '  and Off icers t  L iab i l i ty .  

(3) The last  sentence of Section 218(a) seems t o  have been dra f ted  without 
f u l l  consideration of i t s  r e l a t i onsh ip  t o  Section 217(b)., although there  i s  no 
necessary inconsistency. 

(4) In  connection with new sec t ion  231 ( ~ o r m  of Records; Reproduction), 
you may be i n t e r e s t ed  i n  t he  1963 Cal i fornia  s t a t u t e  tacked on t o  t he  s ec t i on  ,- 

e n t i t l e d  "Share Registeru : 



The above spec i f ied  information may be kept by the  cor- 
porat ion on punchcards, magnetic tape o r  o ther  information 
s torage device r e l a t ed  t o  e lec t ron ic  da t a  processing equip- 
ment, provided t h a t  such card, tape, o r  o ther  equipment is 
capable of reproducing the  information i n  c l e a r l y  l eg ib l e  form 
f o r  t he  purposes of inspect ion as provided i n  Section 3003. 

( 5 )  I not ice  t h a t  Section 168, with i t s  j ud i c i a l  procedure f o r  secur ing a 
new s tock c e r t i f i c a t e ,  i s  continued desp i te  Delawarels enactment of t h e  Uniform 
Commercial Code and t h e  r epea l  of t h e  Uniform Stock Transfer Act (formerly Sections 
181-202 o f  Lhe General Corporation Law before repeal), Sfnca Article 8 of the 
UCC provides a non-judicial procedure f o r  i s su ing  new c e r t i f i c a t e s ,  I wonder 
whether the  Committee s t i l l  wishes t o  continue Section 168, a t  l e a s t  a f t e r  t h e  
Code's e f f ec t i ve  da te  i n  Delaware. Section 168 is  s imi l a r  t o  the  procedure under 
the  Uniform Stock Transfer Act f o r  replacing l o s t  c e r t i f i c a t e s ,  b u t  f o r  some reason 
it was never inse r ted  i n  the  General Corporation Law a t  t he  po in t  where it should 
have appeared as p a r t  of the  Stock Transfer Act. I draw it t o  your a t t en t ion ,  as 
it may have been overlooked because of t h i s  displacement of the l o s t  c e r t i f i c a t e  
provision. 

(6) I note the  contract ion of the  appra i sa l  r i g h t  i n  Section 262(k). The 
number of shareholders--in t h i s  instance,  2000--is, of course, a pol icy-mat ter .  
I wonder whether t h i s  should s p e c i f i c a l l y  r e f e r  t o  shareholders of record, 
Sect ion 12  (g) of t h e  Secu r i t i e s  Exchange Act of 1934, as amended i n  1964, uses  
the  number of shareholders of record as p a r t  of t he  t e s t  f o r  applying c e r t a i n  
sec t ions  of t he  s t a t u t e ;  and t h e  SEC has issued i t s  Rule 12gS-1 t o  def ine  t he  term 
"held of recordI1 a s  used i n  t h e  1934 Act. To avoid almost c e r t a i n  l i t i g a t i o n  over 
t he  scope of the  term, you might want t o  be e x p l i c i t  on whether t h e  sec t ion  r e f e r s  
t o  2000 record o r  bene f i c i a l  holders. 

I am somewhat puzzled by the  import of the  f i n a l  c lause  of 262(k): "except 
t h a t  t h i s  subsection s h a l l  not  be applicable," e tc .  I take it t o  mean t h a t  if 7 

stockholders do not receive  shares  (or s e c u r i t i e s )  of t he  surviving o r  new corpor- 
a t ion,  then " t h i s  subsectionu,  which denies the  appra i sa l  remedy i n  c e r t a i n  cir'- 
cumstances, l l sha l l  not  be applicableI1; and therefore  t h a t  such shareholders a r e  -, 
e n t i t l e d  t o  t h e  appra i sa l  remedy. I must be missing something, b u t  I wonder 
t h i s  is  the  i n t e n t  of t he  provision? 

I gather t h a t  t he  Committee decided not t o  e l iminate  the  sequest ra t ion pro- 
cedure s ince  Section 169 has been continued according t o  t he  d r a f t  materials .  I 
a m  glad t h a t  Delaware w i l l  r e t a i n  &he,es tabl ished method of keeping corporate 
l i t i g a t i o n  i n  the  Court of Chancery. I take it t h a t  t h e  Committee d id  not  
i n t o  the  "foreign r e s iden t  corporationt' s t a t u t e ,  as has New Rrunswick; perhaps 
t h i s  i s  j u s t  as wel l  s ince  t he  type of i n t e rna t i ona l  c o n f l i c t  which would invoke 
corporate use of such a procedure is  l i k e l y  t o  engulf us as wel l  as the  country' 
from which the  fo re ign  corporation would wish t o  tlemigrate.v 

I look forwardto seeing you i n  Washington and again hope t h a t  you w i l l  plan 
t o  s t a y  f o r  the  Thursday afternoon par ty .  

Sincerely ,  

Richard F. Corroon, Esq. 
Berl, Po t t e r  & Anderson 
350 Delaware Trust  Building 

Wilmington, Delaware 19801 

Ernest  L. Folk, 111 



$350. Banking powers denied 
(a) No foreign corporation shall, within the linlits of this State, 

by any i~nplication or construction, be deemed to possess the power of 
discounting bills, notes, or other evidence of debt, of receiving deposits, 
of buying gold or silver bullion or foreign coin, of buying and selling 
bills of exchange, or of issuing bills, notes or other evidences of debt 
upon loan for circulation as money, anything in its charter or articles 
of incorporation to the contrary thereof notwithstanding. 

(b) All certificates issued by the Secretary of State under section 
341 of this title shall ixpressly set forth the limitations and restric- 
tions contained in this section. 

No change suggested 
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~ i c h ~ d '  F. Corroon, Esquire 
Canby, Esquire 

and Hems :. - 
&@ , ..-.- . :  , ,. , . - $  . , 

. I  ' ~. . . . , . - 
Enclosed is  a copy of' a l e t t e r  t h a t  I r e c e i v e d .  1 : , ~. ~ ' 

' today from Orvel Sebring a<..vlsing tha t  the  American Bar ., . . . . . 
, , - -  . . Association Committee on Col-porate Laws, which is responsible :, .- .: . :: 

, ... f o r  the  Model Business Corpc-.ation Act, met i n  Houston on : ' . ., ! 

February 10 and decided to fo l l ow  our d r a f t  of s ec t ion  145 ' .,h:-. J ' =  -- '  . . <  

on d i r e c t o r  indem,i f ica t ion,  with a few minor changes. Also : , "  .,. : , - -, . , , ~ . - enclosed are copies of the  papers which were enclosed with ; : : ,  . . ~ -.,-- -. 
, '. 

, - 
,,. , 

Sebringl  s l e t t e r ;  .namely, a marked-up copy of our next-to- !, ; - , -  , .. 
, . last  draft of s ec t ion  145, showring "che changes t h e r e i n  made,- ..--,: 

by h i s  committee, and a copy of' the  draft of sec t ion  &A of i =.. ' 
, ' ,  

g;ygi<; f: 
t h e  ~ o d d l  Business Corporation Act, as approved by the  ABA i: :-. i- , ; > -  I, 

, , .'. / _ ,  - .. . 

-a T?3!..;T.r ~. , committee qn February 10, 1967, . . 
.%- *:..,* .... , 

. .  . 
t .  

., : 
. - 

&**$: 5q5<&: gAy-".->'--. . . ,y:;!ey::$ $ +$':.<-.?. : 
: ~ ~ ~ ~ ~ ~ g g  ;: %i.'~2.: : Also enclosed i s  a copy of my r ep ly  of t h i s  da te  . ' 

.:.&~.s;.; y <pa.* ;+<::. ; 

.,; :.,s:7:ggs@ +g, :; t o  Sebring. You w i l l  note from my rep ly  t h a t  Car ro l l  . , 

, ,, i& , ,5 , < : :: .r f;' $.;, $;<i>$~<2>':.'aL2? : 
s~. , ;  dk&.$ %i*:$$;-?&: ,:: Wetzel, who was here w i t h  Sebring, ca l l ed  me t o  express t he  ' 

I. , 

5 $ .$:*.p,z$2.: ,: ,.. ~*,. ,,.*.:. s.<-z. ..,.. . :- hope that we would go along with the  minor changes made by . .  
:$$;&; $$-y;$z <js , : 1. 
: $< y:&s+; ; :.:;<::: . LT-+;+c<,r-.; ,.. .u, t he  ABA committee because uniformity with Delaware was an -'", , . , '  

..". .__,. . . . 

y,2 .kv.*.+ + 2 . ~ 7 L . 3 3  :'%..-. , important f a c t o r  i n  the  ABA committeels decis ion t o  go along ( I , -  I <,L,*"$., ::.75:g > b-,:,:: . . ' 

-- ' *'?> _,, X . . l  _..: * , b  
.-...,.. x*, ?:, 2.2; 7.:: :,: : ? .  i with us .  Most of the  changes seem t o  me t o  have obvious . - , . -;.:*.q; .. "-- .<- q.;,w;:~g;3 ts?: ., merit and do not  involve any p o l i c y  o r  substantive change. :-. ::** - -, *,,.*- .>,c.. ; >*.TS< i.<+ $,$ - . .' . ~ 

, . %A .----, ~c.:ei..;::ll...c . ,  . . , . : The de l e t i on  from subsections (a)  and (b)  of t h e  phrase 
:,,$;;;@7;gj:: -$i3";s: .; J - 
- -, <.**p x A.., 

- 1  "or not opposed t o "  resul.ted from the f a c t  . , that a l l  members : , . bc e:5-if.{ ,<.y . . . 
, A .  - > + , .  -2 ', . , . . -.L. of the  ABA committee, 0 t h ~ .  than llretzel and Sebring, s a i d  . . 

*;:/*;;z: si>:;.!~;< ..7;.*; .. . :*. * 
I .  

- . -  they d i d n ' t  h o w  what it meant, and i4Jetzel and Sebring knew :, . . ' 
-. r .  < ;:I ,;:< ' "'..,. . . ' ' 

;z+g?j ,z::!-k2 t.;~+7 ; - . what it was intended t o  mean only because they weke present  -.:e&zY?::.s>* ep .; +,,.,.;-* '*, , a:? , ", *.A:" r *, . a ~, - 2 ~  : when Frank Zugehoer suggested it , In t h i s  come &ion, w e  - ,  . - 
; .g$&~-;git<: ;$$+ :.>- :I. * 

, . , .i j 

,-:w-~@:i~~.~~;z..~~-;;: : . have had p rec i se ly  the  same reac t ion  from one of our c l i e n t s  . . '. ~. _ I 
,=;;;p.;:< F:.?.:: - 3  :-2% , - . , , 3  I l . '  1 
- 5 ~  1 : :  who s%udied our draft ca re fu l ly .  The ABA committee f e l t , -  - , :  . , 
@ ; .,.~:, ;;*. ; :.=; ;;<-?.< ~ .,? 

. .  . .$ 
l. < .. L,.;#. , , 5-=..! L .. . .  according t o  Wetzel, t ha t  i f  a corporat ion wants t o  indemnify ,.~. 
> :: .'. 

. ~ .. ..,, 
.:# ::,,;. , .:, ,' 4 '  .:'- 

I:. : . ... 7 
. - -i 

a directoF'for conduct which i s  "not opposed to"  t he  bes t  . , 
.+,'.:- :.:i..- . : c ; .  .- . ..> .. >.:.. < ., L': <a: - ,  - 7' : - .  
,r,,:-;= , z; c:i~;;. .:.- . . .- , . . , . . interests of t he  corporat ion o r  f o r  sec t ions  16(b) and, l0:(b) ". . , , : ,  7 . . ;. . ..= :-- - . . . . - . , ! J C ;  , :  . :  
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' Richard F. Corroon, Esquire . . , - . , i s  . . !. > ! * -  , 

.a 6: . - ' .' ' . ... . . Henry M. Canby, Esquire + .  , ;: ?: ll.- i: t ,  
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r C  
, -, '! +. . ; * 
I. i , jc , , 
f~ .!~ , .; - ! 

* .  . i':..:. : '  
,i i : '  i * .L '! i . : ,  

j: i.f 
cases  e ex as ~ u l f ) ,  it may do s o  by a by-law under sub- ,;, 7.- 1,;:: 

: s ec t ion  ( f ) .  The change i n  subsection (c)  makes indemnii;;,' : : :. 
' 1  - '  f i ca t ion  mandatory " t o  the extent t h a t "  a d i rec tor  has I. ;, ,:. , 

been successful i n  defense of' an* act ion and does not, as': . i ",. 
: 2 .  ' f ,  < >  our d r a f t  did, l i m i t  mandatory indemnification t o  the  . i. ?*,, ;: . j i ?  

case where the d i rec tor  has been wholly successful.  I j; :,-!; 
have some reservations about t h i s  change, but I do not j :: ,,; ;:::. 
f e e l  st,rongly about i.t . . . .  , . .,,, ..$ I . ! . s ;  ~ +:I ? ~ .  . , ,  

, . ' P i  
L ' 

, ;. ; ;; . . 
I would not go along w i t h  the  Model Code change.; -,;. {j;;,: 

. 
if I had any strong feelJ.ng that; they are not desirable ; i : . , / ! j : j ;  

changes substantively.  However, absent any such feeling, ?.'~:l:-:,' ......... ;+ i -  
a . *  - I am inclined t o  f e e l  tha t  :;he;-e i s  some merit i n  main- ;: ji;s;;. . ,. . . .  ta ining uniformity wi th  t he  i;lodel Ac: t  provision; first, - ,G: .  :,>. :: + ' , t  : . 

% , - a : - -  'because they have paid us the  real  compliment of sub- ;- $ ,  < ,: .., ; j ~  :, ~ ... 
s t a n t i a l l y  adopting our verslon, and some reciprocation 7: >:;; : j 

. . . ..... . a ; ;  
a may be i n  order, and, secondly, because there  is r e a l  ; . . ,  .I. I ,  8 advantage t o  Delaware i n  not having a l e s s  l i b e r a l  law 
w ,  ,i, . : .  

of indemnificatioq than the  Model Act. A s  we have d i s -  ' ... , , .  : .. . 
. . covered, t h i s  i s  a very sensitive atid most important area  k . 1 . .  

of the law, at l e a s t  i n  tnhe minds of those who have some- ',:.-;''; 
th ing t o  say about choosing t h e  s t a t e  of' incorporation. : ;.i , . - . : c  

..,+ f . 
. . 7 . .  , . ,  . , ; ' ,  . . ,  ~ . . . . . . .  

, <  On balance, 3: think I would go along with the ,: .-.:;~: - ,..I. 5 ' ' 
. . . .  Model Act changes. Wetzel and Sebring are  working on lii :. r - 

' r : 
John Mulford t o  change the Pennsylvania proposal t o  accord-?::::: 

. * ..... with the Model Act approved draft, notwithstanding the  > ' - .  :!:-, ? '  i: :-, 
Pennsylvania Bar Association approved the e a r l i e r  ~odel.-;-$:k-. l. -;. :: 
Act d ra f t .  . . : - 

. . 
. , . :::? :- - , . 

, , 
. . *  

, * ~ .  , 
, . 2 ,  (>, ;:; z .  

- z > .  

. . . ,  - - " . .  ? ' , " '  , , . : ~ , _ , 
. -.;: * -  ,<, .::- - 

O u r  manuscript copy of our progosed l a w  hhs: . : y ,  ,; : t i  
been forwarded t o  West for print ing i n  galley. form.;. We ..-,: ,. ; :, , , 

, -. . , 
h. 

should have it back i n  two weeks. ~: 2 s  : , c . . . .  
, ?: "- ,;:: , 

.: :.: . _ _ . - * - .  . : .  - 
" . - ; ;  : ; z - ;  .. ,.. ~ , 3 < ,  ;.; ;;*,< :. : : , - -  . , ' - -  " - 1 -  ._:_ ' - - ..- . _ . . . . . . . . . . . .  . .  .;:. ... ::' . i? 

, " ,  .:'. .. - .  , . .- 
Sincerely, . -i . . . . . . .  . . .  . . . . . . . . .  . . .  

.'.'?, f 
1 ; ; s., . h . :  

$ . . ,, + , .  '*;. .:.; .:' r, - . . .  . . .  .., ., ). . - .. ,~.<, > ,: 5 - . ' 
.' <', . ; :, : :::~. ? *: 

, '  . .- - .  . , -  , . i * 
. ~ 

. .  ,.< " . @,%-: . , . . . . . . . .  L T  .., . . , , ,  . , . . - I - I 48.?!! . . , . :  I *  r ' ~  ; 
! , ' *  > - -  

,.._ , .  
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S,,, amuel A h t  ' l - - 1 : 1 " . . :  .. - . $. : - '  
~ ,." 

. . , ? ., <,> 
:: 

.,. .-. : -- 
SSA:W 

* . z . ~ . ' - :  
, . . . :. 6 .., :;,- , 

. ,  ' . > '  I . .  
Enclosures . ,  , 

. . " $ '  ' 
, - ,  7 ,,*,. . , 

. - 
~. > - , . 

I _ _  - L 

- .  t ;; 
cc: Charles S.  Crompton, Jr., Esquire , . 1 .,- .i- : ' ' . t  '. :.": : 

. *- .  .' . 4 .  . 

,'- , -Charles F, Richards, Jr., Esquire .. E ' :; 
. . ,- 

:. , ? _ i s  . . .  
, , I '  . . . . . . .  . . . . .  . . . . . . . .  

'!.. . ~ :  ' Walter K. Stapleton, Esquire . _ , . - . %  s ' :. -. . .  .. :!- a. :,, - . .  . . . . . . .  + ,. - "i I 

. i > .  :.: ., 
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February 12, 1967 Ex (written en route ~o.uston-~ucson) 
7 .: 

,<:: ;z;,.; 5:-.;;. ; :$ ., i : , , .. , ., .: . ; '  ... ,-. - K , ~ ; ~  . -+ ... . I S. Samuel Arsht, Esq. + . ,:,.~ . % .  . 
.-:.,. -;:t.~."<2**:.::~,j7;~2 -- ".* . - Morris, Nichols, Arsht & Tunnel1 

, :  - .  
*>r<;*;F>+;.$:: a ,;: . . 
=:": r;,.i;.'u.:zx:, 5: 2':;;. 
67c.sycefg:.t I..i-.= e = 7 _ , .  ;A::* . . I -  3000 du Pont ~uilding G*'-.., ..! -. .,.,, ..,,.., '. , ,+. , 'z&:"-T:.c C';;, &&-. ' - . .  
:~r isg~.r; . . r+ ,~~. . , ,  . . ., k . . . - - d - e . . - . . d f .  .-J ,.- . Wilmington 1, Delaware &?:q!&p?$??:F+.L; * 2. >;+:;;i2.,z~--k-$& $:: , , , 

9..".t-ht.taL".: 8 , ip  a . -- p. ;@2!<;>;:$c,T 
,,d,..,eA.3~-i.a- kbe,g+b ~Z+~Y?-;~;Z~:::: -.Dear Sam: 
&yq,.>:: .sq&+$;.-;i.+.:;&.,. :%$<< 7 - . . P A ;  

+$ 5piq+z+-2ag&.:p: .&vek&jj;t, t: ?:-' 
Our Committee on Corporate Laws met in Houston on February 

t*p;s$;~~7? 3% z::?~ 
,2,6c_,i9:, iil:LkG:'ii10 snd you will be interested, and I hope pleased, to know that 
:?$ tk,, - .  +%:$ . .  g~!$s! : i t  was decided to follow your draft of $145 for the revised Dela- 
&,? z*&T,., :&$.> G+ LC 
: ; ; f ~ & g ~ i g ~ + i ~ ~  ware Corporation Law on the subject of indemnification. We found 
.;~~j~@~zg;::L,,, ,.,,,,,,,,.,,,;::,<'.this not difficult to do as your draft had. followed ours in so 1 
..i.,. ,.+., ,.~:;.~7~+::g5y5Tq.f.:';~~ .t.yif a* %, . ?..- =* particulars and as we were apart only on the three points of 
&. ,:*.q$6\p%:.3:gyt$#.r :,. 

. . ~ ~ . ; . ~ ~ . $ ~ ~ ~ - f j ~ g ; ; : ;  (1) indeqmif ication f cr se tt lesilent payment, (2 ) indemnif ication : 
v*:s* - $75 @,:$$,$; ;, 

>:>.-: -,,+*.-$: ,zsg y*3 -~ --as a matter of right where a defendant is successful, and (3) ' !. 2,gg;p&+:~.&; .- 
-:--A q..I~i6,..El *, . g-y ,%~+ j..z:- $+..,, putting indemnification both for third party actions and deriva- 
~ ~ ~ ~ ~ ~ j , ~ ~ &  tive actions in one paragraph. 
z.- , .  ..c**fi. <.* t+. -" .. &::CB":L;. 
b. - .-i-s::%;i*;llBp i:i.it-~:: . ~ 

.'"C"<. a:'. .." .;:F$w-y*3,eg<.j&;i 
3 5~:g.*i%~$~ yG$js%:.. 
,:<*>2:;::&-;f*z .G$$ ., We took this step as we felt the corporate law of the 
3 3 z ~ ~ , @ ~ ~ - ~ ~ : .  ,.,+ .,.,, country might be most advantageorrsly served by a uniform approach 
?: - %>$$'cs@>?:&: i4-+:<. 
...+,-..-.~ &.6:+.t~t~$y:.on a sub Ject which is complex to say the least, and confusing in . ..%3$g.&eFg:5-&y: tlr":p I 

.* W %  ,3>"~%?>',t::., L.. * ,.* 5fj :e ,  : m .  cases to the practitioner. 
;:-gLy; $.L?.$;$;*;;K 
,~ ,,.. " <  ~- T:: , . ~ i ~ . " - , j s ' ~ :  . 

* , , ..! .., - -*-fi,.. is.... . - , , .  %"r".?p; g 3;*q -%.; :-<;- 

,,..- ~~y~;g;~,.gg~~;~; . 
Enclosed is a redraft of our Section &A which will supplant , ' .  

&l.;p:i:G,.;in$:? present 4(0) of the MBCA, which will require relettering of subse- - ': +!4q$$&3:55::*:?;y, . . 
sx m, .,.-m,-.s-7 get.,,+78 E2,~.z:; .quent paragxaphs under Sec tior, 4. 

:!&':=I-~; 5" PC,+,,$. . 
?,,> .gg. .*$J:& +'qx L*, Zi 
;.F' .*,+, ;: - 1 &,:. L r -  .r.-..i+ :. -,-a 

2ii$z.*igg;g?~:g~$:;:: Please note in the copy enclosed of your last draft of ,. , w.*e---a%*v,*:, *1v61":*z&$qy~ ..,~ :: , 
.* .,.HT<,* ,,*, &,* 7--2+c . z , . . ~ ~ ~ ~ , i l - ~ L ~ f ~ l ~ , .  .%r...t-s --. ..I $145 that we have made a few minor changes , These I am sure you : ,'"-': 
-*- .7y 

* .. >. .>$. ' ee - ., -,:'..<.!?>;: =.<,.-**>->$ -..,G~,,.-:;,,,will find self-explanatory with the possible exception of those ..*+* bL&'?*:$$=. ..t ;* 

@~$$$$i.. in subparagraph (f) . Certain of our members felt that the Section- 
:;C-:*:"<'F'F*P&$t2X- ' gi;$ssc,.+;s -g&. 16 (b) and 10(b) cases (Texas Gulf) should not be excluded if the 
~:~: .>~:4. :y~+:~$;~v -, corporation wanted to indemnify. '-< -.b.,<~.2,da $z.-*zv.': c.,:.I&...$l..?i._ i-- = - - '  . . .-$$;%; +,f-:!~. ~'pg;.: 1;. 
; , , *.+ " ~ " ~ 2  "..*my . ' . .  .$p;f@ ;$$;4$;.;: 
.:.... &A za;;- ..... z 

I 'am writing this, as you have noted, many miles from home : 
-,?* ,*... ,-# 2. * -:--:.: ::~,:,,,;,,,,,,:!~base,but -* ,',. * , I - have done so as I wanted to get this word,.:and our few : , , , 

:l,:$i?&-i::;$i+ ;;i;:,:?:,:. ,.-:.: ? ' .  . , . :: t:.,::.~ i. * ,  - 
xzi.;;,ag;i:3-55:g :: changes , . to. you promp tly , . , -. !.. - .  . .  - .  . & .  L.. . ,  .~ : .  . 
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Address t o  A s s o c i a t i o n  of ' ~ e n e r a l  Counsel ---- 
C l a y t o n ,  Missouri, O c t o b c r  2 0 ,  19-6-6- 

by Royal1  V i c t o r  

I am p l e a s e d  and honored t o  a d d r e s s  t h i s  d i s -  

c binguished  group  of c o r p o r a t e  courrsel t h i s  morning on t h e  

s u b j e c t  of i n d e m i f i c a t i o n  of d i r e c t o r s  and o f f i c e r s .  The I 

s u b j e c t  t i e s  i n  ve ry  c l o s e l y  w i t h  t h a t  of d i r e c t o r s '  l i a -  

b i l i t y  i n s u r a n c e ,  which i s  t h e  t o p i c  a s s i g n e d  t o  subsequent  

s p e a k e r s ,  and,  accord i r rg ly ,  I w i l l  t r y  t o  m o l d  g e t 2 i n g  
. I  

i n t o  t h e  i n s u r a n c e  s u b j e c t  i n  any d e t a i l .  ! 

I have d i s t r i b u t e d  a number of  c o p i e s  o f  t h e  

I n t e r n a t i o n a l  Harvester  By-law which I propose  t o  u s e  as 

a franc of r e f e r e n c e  l a t e r  on. But f i r s t  l e t  rile s ay  t h a t  i 
i 

i 
t h e  I n t e r n a t i o n a l  H a r v e s t e r  By-law was the  j o i n t  work 

I 
i 

product--and I mean "blood,  sweat  and t e a r s "  work over  1 
i 

an ex tended  p e r i o d  of time--of: Doc Oldaker ,  Genera l  Counsel  1 
o f  . I n t e r n a t i o n a l  . H a r v e s t e r  whom you a l l  know; F ran  Thohas 

of  t h e  Strylcer  f i r m  i n  Newark, - c o u n s e l  f o r  I n t e r n a t i o n a l  

H a r v e s t e r  as a New J e r s e y  c o r p o r a t i o n ,  myself and my , 

j a s s o c i a t e  Roland P a u l ,  We examined a l l  t h e  p r e c e d e n t s ,  

3 hope,  We had p l e n t y  of  arguments and we evolved  s e v e r a l  . i ! 

.- .- 
new approaches ,  which I w i l l  m e n t i o n . l a t e r  and which I hope .. . 

you w i l l  f i n d  a t  l e a s t .  i n t e r e s t i n g .  



T h i s  whoie s u b j e c t  of a t t e m p t i n g  t o  p r o t e c t  

d i r e c t o r s  and o f f i c e r s  a g a i n s t  l e g a l  c l a i m s  of  v a r i o u s  

k i n d s ,  Is  of c o u r s e ,  n o t  by any means a  new one.  However, 

I have noticed in the last year or so that it has become 

a v e r y  lThot ' t  i t e m ,  Taking my own o f f i c e  as  a n  example ,  

I have been  p e r s o n a l l y  i n v o l v e d  o r  c o n s u l t e d  by my p a r t n e r s  

on t h i s  s u b j e c t  as a p p l i e d  t o  a t  l e a s t  a dozen d i f f e r e n t  

c o r p o r a t i o n s  i n  t h e  l a s t  year--and I might  add i t  i s  s t i l l  

g o i n g  on. I suppose '  t h e  h i g h l y  p u b l i c i z e d  s i t u a t i o n s ,  w i t h  

p o t e n t i a l l y  a s t r o n o m i c a l  exposu re  f o r  t h e  i n d i v i d u a l s  

invo lved- - I  have i n  mind t h e  P h i l a d e l p h i a  e l e c t r i c '  a n t i t r u s t  

c a s e s ,  American Exp r e s s  and t h e  s a l a d  o i l  mach ina t i ons ,  

B i l l i e  S o l  E s t e s  and h i s  g r a i n  e l e v a t o r s  and o the rs - -have  

had a good deal t o  do  w i t h  t h e  c u r r z n t  i n t e r e s t .  I t h i n k  

a l s o  t h a t  t h e  e f f o r t s  towards  o b t a i n i n g  i n c r e a s e d  p r o t e c t i o n  

do  n o t  n e c e s s a r i l y  come f rom u s  l awyes s .  I p e r s o n a l l y  know 
. 

of  s e v e r a l  s i t u a t i o n s  where o u t s i d e  d i r e c t o r s  have ,  appar -  

e n t l y  f o r  t h e ' f i r s t  t ime  (why, I d o n ' t  know) r e a l i z e d .  t h a t  

y e s ,  i ndeed ,  the re  i s  r e a l l y  s o ~ e t h i n g  t o  what w e  l a w y e r s  

have been  t e l l i n g  them f o r  y e a r s  a b o u t  p o s s i b l e  p e r s o n a l  

' l i a b i l i t y ,  and q u o t e  "we ought  t o  g e t  t h i s  new i n s u r a n c e  

I ' v e  hea rd  abou t "  unquo t e .  . . 
b. -.___ _. I n  any e v e n t ,  I would imagine  t h a t  e v e r y  l awyer  

i n  t h i s  room e i t h e r  h a s  f a c e d  up  t o  t h e  problem, o r  s h o r t l y  



w i l l  have t o ,  I n c i d e n t a l L y ,  I wonder if we l a w y e r s  a t ,  

leas t  v:ouldnlt  be b c t t e r  o f f  i f  e v e r y  s t a t e  had a Hew York- 

t y p e  o f  indemni i ' i ca t ion  s t a t u t e  (b roadened  i n  some r e s p e c t s )  

w i t h  i t s  p r o h i b i t i o n  a g a i n s t  any b r o a d e r  i n d e m n i r i c n t i o n  

and  accompanied by  a s t a t u t o r y  a z a i n s t  t h e  cor -  

p o r a t i o n  p a r t l c i p a t i n . ?  i n  any way i n  i n s u r a n c e  coverage  o f  

i n d i v i d u a l  d i r e c t o r s  and o f f i c e r s ,  I can imap;ine t h e  L1oy .d~  

lawyers h e r e  are w inc i ng  b u t  t h e y  need  have l i t t l e  f e a r  

because  I doubt  t h i s  i s ' % o i n g  td happen. 

14y c o n c l u s i o n s  on t h i s  whole sub , j ec t  f o r  y o u r  

c o n s i d e r a t i o n  are ,  i n  b road  b r u s h  a n d  as r e l a t e d  t o - t h e  

a v e r a g e  Delaware i n d u s t r i a l  c o r p o r a t i o n : '  

1, Formula te  a s  b road  a By-law as you c a n ,  con- 

s i s t e n t  w i t h  t h e  s t a t e  law, and have i t  approved by 

you r  s t o c k h o l d e r s .  

2. Ob t a in  i n s u r a n c e  on a 9Q-10 b a s i s  p r o v i d e d  

i t  does  n o t  c o s t  more t h a n  $200-300 a head f o r  t h e  

. i n d i v i d u a l  p r o t e c t i o n .  90-10 i s  s u b j e c t  t o  a d j u s t m e n t ,  / 

i n  my view,  on account  o f  such  f a c t o r s  as n a t u r e  o f  

' t h e  b u s i n e s s ,  h i s t o r y  o f  s toc!cholder  and a n t i t r u s t  
I 

'+ 

- . l i t i g a t i o n ,  s t a t e  o f  i n c o r p o r a t i o n l - I  t h i n k  i t  i s  h a r d  

t o  g e n e r a l i z e .  I n  any e v e n t , - I  am i n  t h e  90-10 s c h o o l  
. . 

a i ~ d  n o t  i n  t h e  50-50 o r  60-110 s c h o o l  on t h i s  i n s u r a n c e  . . .- - - - -  

q u e s t i o n ,  s u b j e c t  as a f o r e s a i d .  ~ h a t ' s  a l l  I w i l l  s a y  . 



a b o u t  i n s u r a n c e  now e x c e p t  I hope l a t e r  t o  g e t  rrTy 

l i c k s  i n  on Mr. L b y d s  of  London a s  t o  j u s t  what  some 

I o f  h i s  l a n g u a g e  means--and now back  t o  i n d e m n i f i c a t i o n ,  

What we are t r y i n g  t o  p r o v i d e  i s  r e a s o n a b l e  and 

p r o p e r  p r o t e c t i o n  f o r  d i r e c t o r s  and o f f i c e r s  s o  t h a t  p e o p l e  

w i l l  n o t  shy  away f r o m  t a k i n g  on t h e  r e s p o n s i b i l i t i e s  o f  

directors and o f f i c e r s  f o r  f e a r  of  b e i n g  f i n a n c i a l l y  c l o b -  

b e r e d  t h r o u g h  n o  f a u l t  of t h e i r  own, Now j u s t  what i s  

" r e a s o n a b l e  and p r o p e r " ,  L e t  rfie j u s t  l i s t  some s i t u a t i o n s  

t h a t  m i ~ h t  a r i s e  arid i n  which o p i n i o n s  i n  t h i s  room m i g h t '  

w e l l  b a s i c a l l y  d i f f e r  as t o  w h e t h e r  t h e  d i r e c t o r - o f f i c e r  

s h o u l d  be p r o t e c t e d ,  

A,  C o r p o r a t i o n  X d e s p e r a t e l y  n e e d s  a d d i t i o n a l  

' e q u i t y  c a p i t a l  which i s  o b t a i n a b l e  o n l y  t h r o u g h  a 

p u b l i c  o f f e r i n g  of i t s  common s t o c k ,  I n  o r d e r  t o  

s e l l  t h e  s t o c k ,  t h e  d i r e c t o r s  a n d  o f f i c e r s  t a k e  con- 

s i d e r a b l e  l i b e r t i e s  w i t h  t h e  t r u t h  i n  t h e  r e q u i r e d  

1933 ~ c t  p r o s p e c t u s .  They g e t  " n a i l e d t 1 .  Should  t h e y  

be  p r o t e c t e d - - a f t e r  a l l ,  t h e y  were work ing  f o r  t h e  

common s t o c k h o l d e r s ,  and t h e y  p u t  t h e i r  own names at 
I 

s t a k e ?  
I 

B. A d i r e c t o r  o f  c o r p o r a t i o n  Y ,  a g e n i a l  s t o c k  
-. _ _  

b r o k e r  t y p e ,  h a s  h e a r d  ( f r o m  some o t h e r .  b r o k e r a g e  ..-- -,.' 

f i r m t  s market  l e t t e r )  t h a t  h i s  c o r p o r a t i o n t  s p r o f i t  



marg ins  a r e  d e c l i n i n g .  A f t e r  ' t h e  n e x t  d i r e . c t o r s  
g .  

meet ing ,  a t  t h e  u s u a l  3 - m a r t i n i  s e s s i o n ,  he  s i d l e s  up 

t o  t h e  Gene ra l  S a l e s  Manager and s a y s :  " Joe ,  I don t  t 

Illcc thcsc prof i l ;  m a r g i n s t t ,  Joe s a y s : .  ttfi9r, D L ~ e c t o r ~  

I know t h e y  a r e  o f f  b u t  t h a t ' s  j u s t  t empora ry  because 

w e  w i l l  a11 *raise o u r  p r i c e s  soon unde r  o u r  a r rangement" .  

The d i r e c t o r  s t a g g e r s  of f  and two years l a t e r  he  .is 

a n  , i n d i v i d u a l  d e f e n d a n t  i n  , an  a n t i t r u s t  c r i m i n a l  

p r o s e c u t i o n - - t o  h i s  amazement h e  i s  i n v o l v e d  b e c a u s e  

t h e  Government s a y s  he was on n o t i c e  o f  t h e  c o n s p i r a c y  

and d i d  n o t h i n g  abou t  i t .  Should  he be  p ro tec ted , - -  

a f t e r  a l l ,  h6 d i d n ' t  know any b e t t e r  and he  f a i t h f u l l y  

a t t e n d e d  al.1 d i r e c t o r s '  meeting's? 

C. The P r e s i d e n t  ( a n d  a d i r e c t o r )  of  C q r p o r a t i o n  

Z h a s  a v e r y  tough d e c i s i o n .  H e  knows t h a t  h i s  F i n a n c i a l  

Vice  P r e s i d e n t  h a s  been u s i n g  Company f u n d s  t o  gamble 

on t h e  h o r s e  r a c e s ,  t h e  P r e s i d e n t  spoke t o  t h e  VP abou t  

i t  b u t  d e s p i t e  h i s  p r o n i s e s ,  t h e  Company i s  o u t  $ 5 , m i l l i o n  

and  t h e  p u b l i c i t y  b r e a k s .  The P r e s i d e n t ,  however, had 

t a k e n  a c a l c u l a t e d  r l s k  bec suse  he  knew t h a t  t h i s  k ind  

' of ' l o s s ,  i f  announced,  would have h u r t  t h e  Company b a d l y .  

, He was hop ing  t h a t  t h e  VP would r e c o v e r ,  r e t u r n  t h e  

, f u n d s , t o  t h e  Company, and nobody would b e  t h e  w i s e r  ---.__- _ . 

and t h e  Company would c o n t i n u e  s u c c e s s f u l l y  w i t h  i t s  



I 

on-going program, .He l o s t ,  Should  h e  be p r o t e c t e d ,  

i n  t h e  e n s u i n g  s t o c k h o l d e r f s  s u i t ?  

These  a r e  j u s t  a few exampJes, maybe f a r - f e t c h e d  

maybe n o t , , t h a t  I hopo none of  u s  have had t o  c o p e  w i t h .  

I do n o t  know t h e  answers  b u t  X do  b e l i e v e  tha t  i t  i s  o u r  

j o b  t o  p r o v i d e  t h e  maximum p r o t g c t i o n  t h a t  i s  a v a i l a b l e ,  

pend ing  t h e  d e c i s i o n  of some f u t u r e  c o u r t  which pone  of  u s  

can  a n t i c i p a t e .  

We a r e .  d e a l i n g  w i t h  an area o f  law which a t  p r e s e n t  

has few g u i d e p o s t s ,  S e v e r a l  s F a t e s  have r e c e n t l y  r e v i s e d  
, , 

t h e i r  laws g o v e r n i n g  i n d e r m i f i c a t l o n .  New York added a n .  

e x t e n s i v e  p r o v i s i o n  , i n  1 9 6 3 .  O t h e r  s t a t e s  t o  a c t  r e c e n t l y  

i n  t h i s  a r e a  i n c l u d e  Ar izona ,  Arkznsas ,  Maine, Nebraska ,  

~Oregon  and Sou th  C a r o l i n a ,  The c a s e  law w i t h  r e s p e c t  t o  

i n d e m n i f i c a t i o n  i s  f a i r l y  l i m i t e d .  There  have  n o t  been more 

. . t h a n  a h a l f  dozen  r e p o r t e d  c a s e s  i n  Delaware i n t e r p r e t i n g  

t h e  i n d e m n i f i c a t i o n  p r o v i s i o n s  of t h e  l a w  o f  t h a t  s t a t e ,  

, where n e a r l y  h a l f  o f  t h e  c o u n t r y t . s  100 l a r g e s t  c o r p o r a t i o n s  

are i n c o r p o r a t e d .  

The s t a t u t o r y  p r o v i s i o n s  g o v e r n i n g  i n d e m n i f i c a t i o n  

i'n many s ta tes  a r e  c r y p t i c  and ambiguous, I n  t h e  Delaware 

s t a t u t e ,  f o r  example,  t h e  f i r s t  s e n t e n c e  a u t h o r i z e s  i ndemni f i -  
'-.. -..- c a t i o n  f o r  "expenses  a c t u a l l y  and n e c e s s a r i l y  i n c u r r e d 1 '  

e x c e p t  w i t h  r e s p e c t  t o  matters as t o  which t h e  d i r e c t o r  o r  



o f f i c e r  i s  adjuclged " t o  b e  l i a b l e  f o r  neg l igence"  o r  f o r  

"m$sconduct i n  t h e  performance of dutyH--whatever t h a t  means. 

And what  a r e  "expenses  . , . n e c e s s a r i l y  i n c u r r e d " ?  Does 
, . 

t h i s  torrn i i -~cludc judcmenta?  l'4ore i m p o r t a n t l y ,  t h e  second 

sen tence  of t h e  ~ e l a i i a r e  s t a t u t e  s t a t e s  t h a t  t h e  indemnif i -  

c a t i o n  a u t h o r i z e d  b y  t h e  f i r s t  sen tence  i s  n o t  e x c l u s i v e  of 

any o t h e r ,  r i g h t  t o  i n d e m n i f i c a t i o n  unde r  a 2y-law p r o v i s i o n  

o r  o t h e r w i s e .  Whether t h e  second sen tence  can be used  t o  

expand t h e  l i m i t a t i o n s  s e t  f o r t h  i n  t h e  f i r s t  s e n t e n c e  i s  

y e t  undecided--we t h i n k  so ,  w i t h  s t o c k h o l d e r  a p p r o v a l ,  bu t  

cannot  be s u r e .  A number of o t h e r  s t a t e s  have s t a t u t e s  

e i t h e r  i d e n t i c a l  w i t h ,  o r  v e r y  similar t o ,  t h e  Delaware 

s t a t u t e ,  

Handicapped by t h e  u n p r e d i c t a b l e  s t a t e  of corpora-  

t i o n  l a w  i n  this regard, and worr ied  about  t h e  a p p a r e n t  

i n c r e a s e  i n  exposure  of d i r e c t o r s  and o f f i c e r s  t o  c r i m i n a l  

p e n a l t i e s  as w'ell  as s t o c k h o l d e r  d e r i v a t i v e  ' a c t i o n s ,  a 

number of  prominent c o r p o r a t i o n s  have been t r y i n g  t o  r e d r a f t  

t h e i r  ' i n d e m n i f i c a t i o n  By-law o r  c h a r t e r  p r o v i s i o n s  i n  o r d e r  

t o  p rov ide  d i r e c t o r s  and o f f i c e r s  w i t h  t h e  maximum pro t ec -  

tion f e a s i b l e  unde r  such c i r cums tances .  Some examples,  a n d  

-1 a m  J u s t  picking some ou t  of t h e  h a t  a t  random, ars  Bethlehem 

S t e e l  which r e v i s e d  i t s  i n d e m n i f i c a t i o n  p r o v i s i o n s  i n  1 9 6 4 ,  .-. --, _, _..I. 

F i r e s t o n e ,  Goodyear, Monsanto and S tanda rd  O i l  of New Jersey, 



which d i d  s o  i n  1965 and I n t e r n a t i o n a l  H a r v e s t e r ,  Southern  

Pac i f i c .  and Texaco,  which d i d  s o  t h i s  y e a r .  

I would l i k e  t o  u s e  o u r  I n t e r n a t i o n a l  H a r v e s t e r  

work p roduc t  as a working p a p e r  on which t o  t a l k  t h i s  

morning and t o  c o n c e n t r a t e  my remarks on some of t h e  prob- 

lems which we c o n s i d e r e d  i n  d r a f t i n g  t h i s  l anguage .  

T h i s  p r o v i s i o n  L s  only  a p p r o p r i a t e  i n  a j u r i s d i c -  

t i o n  such as Delaware,  where t h e  s t a t u t e  i t s e l f  does  n o t  

s p e l l  o u t  i n  s u b s t a n t i a l  d e t a i l  t h e  scope  o f  i ndemni f i ca -  

t i o n  which a c o r p o r a t i o n  may p rov ide  f o r  its d i r e c t o r s  and 

o f f i c e r s .  Other  s t a t e s  b e s i d e s  Delaware where I t h i n k  t h e  

law p r o v i d e s  c o n s i d e r a b l e  b r e a d t h  f o r  a c o r p o r a t i o n  t o  

de t e rmine  by By-law o r  c h a r t e r  p r o v i s i o n  t h e  scope of  

i n d e ~ n i f i c a t i o n  f o r  i t s  d i r e c t o r s  and o f f i c e r s  a r e  Colorado,  

I l l i n o i s ,  I n d i a n a ,  Maine, Maryland, Michigan,  Minnesota,  

. Nebraska, Nevada, Ohio, Oregon, Pennsy lvan ia ,  Rhode I s l a n d ,  

Texas,  West V i r g i n i a  and  Wisconsin.  I 

I n  a s t a t e  such  as Nevi York t h e  p r o v i s i o n  which 
8 

you have b e f o r e  you would be t o t a l l y  i n a p p r o p r i a t e  b e c a u s e ,  
1 

t h e r e  t h e  s t a t e  l a w  i s  comprehensive and e x c l u s i v e .  I n  

- f a c t ,  i n  New York, a By- l aw p r o v i s i o n  can be r i s k y ,  s i n c e  

i t  may i n a d v e r t e n t l y  l i x i t  i n d e m n i f i c a t i o n  f o r  d i r e c t o r s  , 

and o f f i c e r s  of  t h e  c o r p o r a t i o n  t o  something l e s s  t h a n  t h a t  

p e r m i t t e d  by  t h e  s t a t u t e .  A'number o f  N e w  Yorlc c o r p o r a t i o n s  



have r e c e n t l y  e n a c t e d  Sy- law p r o v i s i o n s .  I n c i d e n t a l l y ,  

I am n o t  q u i t e  s u r e  what happens where a Hew York cor-  

p o r a t i o n  say  3 o r  4 y e a r s  ago go t  s t o c k h o l d e r  app rova l  

f o r  less  l i b e r a l  i n d e r m i f i c a t i o n  t h z n  t h e  N e w  York l a w  

now provides--which a p p l i e s ,  t h e  By-law o r  t h e  s t a t u t e ?  

. Turn ing  t o  t h e  s p e c i f i c  language of  t h e  p r o v i s i o n  

b e f o r e  you, I would s t a r t  by  d i r e c t i n g  your  a t t e n t i o n .  t o , '  

l i n e s  53 t o  6 3 ,  which c o n t a i n  t h e  c o r e  of t h e  p r o v i s i o n ,  

~ h e s e  l i n e s  s t a t e  i n  e f f e c t ,  f i r s t ,  t h a t  e v e r y  d i r e c t o r  

and o f f i c e r  who has  been whol ly .  s u c c e s s f u l  i n  t h e  r e l e v a n t  

l i t i g a t i o n  s h a l l ,  as o f  r i g h t ,  b e  e n t i t l e d  t o  i n d e r k i f i c a -  

t i o n ;  and,  second,  t h a t  e v e r y  d i r e c t o r  and o f r i c e r  who 

h a s  n o t  been whol ly  s u c c e s s f u l  s h a l l  be e n t i t l e d ,  as of 

r i g h t ,  t o  i n d e m n i f i c a t i o n  i f  h e  meets a s p e c i f i e d  s t a n d a r d ,  

i n  t h e  op in ion  of  an independent  a r b i t e r .  

The most fundamental  f e a t u r e  i n  t h i s  'passage,  I 

would say ,  i s  t h a t  i n  e v e r y  i n s t a n c e  t o  whf.ch t h i s  By-law 

i s  a p p l i c a b l e  t h e  d i r e c t o r  o r  o f f i c e r  i s  e n t i t l e d  t o  indem- 

n i f i c a t i o n  as of r i g h t ,  and n o t  merely a t  t h e  d i s c r e t i o n  

of  t h e  Soard  of  D i r e c t o r s  of t h e  c o r p o r a t i o n .  We f e l t  t h a t  

t h e  only  .way t o  p r o t e c t  bo th  t h e  d i r e c t o r  o r  o f f i c e r  s e e k i n g  

i n d e m n i f i c a t i o n  and t h e  rest of t h e  Board i n  a c c o r d i n g  such . 

i n d e m i f L c a t i o n  was t o  prov ide  such  i n d e r n i f i c a t i o n  as of 

r i g h t .  By d o i n g  s o ,  f i r s t ,  even i f  t h e r e  should  be a change 



i n  t h e ,  managenent of  t h e  c o r p o r a t i o n  as a r e s u l t  of  a proxy 

f i g h t  o r  o t h e r w i s e ,  t h e  d i r e c t o r  s e e k i n g  i n d e m i f  i c a t  i o n  

wouTd be  a b l e  t o  e n f o r c e  h i s  r i g h t  a g a i n s t  a r e l u c t a n t  

management. Second, and perhaps  more i m p o r t a n t ,  on ly  by 

g i v i n g  t h e  d i r e c t ' o r , a  r i g h t  t o  h i s  i n d e m i f i c a t i o n  could 

w e  p r o t e c t  t h e  res t  of t h e  Board f rom b e i n g  caught  i n  t h e  

middle ,  s o  t o  speak ,  That  i s ,  if i n d e m n i f i c a t i o n  were 

d i s c r e t i o n a r y ,  t h e  uninvolved d i r e c t o r s  could  neve r  be  s u r e  

i n  a u t h o r i z i n g  i n d e m n i f i c a t i o n  i n  a d o u b t f u l  c a s e  whether  

t hey  were t he reby  expos ing  themse lves  t o  a  d e r i v a t i v e  

a c t i o n  f o r  waste of c o r p o r a t e  a s s e t s ,  On t h e  o t h e r  hand, 

where i n d e m i f i c a t i o n  i s  mandatory:-and you w i l l  n o t  f i n d  

t h e  f o l l o w i n g  p o i n t  s p e l l e d  ou t  i n  t h e  words of t h e  pro- 

v i s i o n ,  b u t  i t  i s  n e v e r t h e l e s s  a c r u c i a l  ' fe-a ture-- the  Board 

can ,  on a d v i c e  of counse l ,  d e c l i n e  t o  p rov ide  indemnif ica -  

t i o n  t o  t h e  d i r e c t o r  s e e k i n g  i t ,  and t h e r e b y  re'cluire him 

t o  t a k e  h i s  l e g a l  r i g h t  t o  such i n d e m n i f i c a t i o n  i n t o  c o u r t  

t o  o b t a i n  s u c h ' r e l i e f ,  If t h e  c o u r t  d e c i d e s  i n  h i s  f a v o r ,  

I b e l i e v e  that t h e  Board i n  t h e r e a f t e r  pay ing  indemnif ica -  . 

t i o n  would be ve ry  w e l l  p r o t e c t e d  a g a i n s t  a  subsequent  

d e r i v a t i v e  a c t i o n  c h a r g i n g  i t  w i t h  waste of c o r p o r a t e  

a s s e t s .  I doubt i f  t h i s  sys tem of i n s u l a t i n g  t h e  Board 

th rough  c o u r t  a c t i o n  c o u l d  be ach ieved  where indemnif ica -  

t i o n  i s  d i s c r e t i o n a r y ,  because a c o u r t  may w e l l  r e f u s e  t o  



deterriiine a case '  where . t h e  r e l i e f  i s  s t i l l  w i t h i n  t h e  power 

of  t h e  Board t o  g r a n t  o r  deny r e g a r d l e s s  of t h e  c o u r t 1  s 

d e c i s i o n ,  , 

1 can foresee a t  least th ree  s i t u a t i o n &  which 

could  be c o n s i d e r e d  d o u b t f u l  c a s e s ,  and which t h e  I3oard 

might want t o  have t h e  p r o t e c t i o n  of a c o u r t  d e c i s i o n  b e f o r e  

pay ing  i n d e m n i f i c a t i o n ,  One c a s e  would be t h e  d i r e c t o r  o r  

o f f i c e r  s e e k i n g  reimbursement f o r  a c r i m i n a l  f i n e ,  Another 

t ~ o u l d  be where a c o r p o r a t e  o f f i c i a l  s 'eeks reimbursement f o r  

a judgment p a i d  t o  t h e  c o r p o r a t i o n  i t s e l f  by way of a 

d e r i v a t i v e  a c t i o n .  Th i rd  i s  t h e  s i t u a t i o n  where a d i r e c t o r e  

o r  o f f i c e r  i s  found l i a b l e  f o r  m i s i n t e r p r e t i n g  a p o i n t  

law--could t h a t .  be cons ide red  misconduct? 

Now a word w i t h  r e s p e c t  t o  t h e  s t a n d a r d  which t h e  

d i r e c t o r  must meet, I s t a t e d  t h a t  if he i s  whol ly  success -  

f u l  he i s  e n t i t l e d  t o  indemnification wi thou t  mee t ing  any 

f u r t h e r  r equ i r emen t .  L ines  78 t o  85  s e t  f o r t h  t h e  d e f i n i -  

t i o n  of t h e  t e rm "wholly s u c c e s s f u l ' t .  I n  t h i s  d e f i n i t i o n  

you w i l l  n o t e  t h a t  i t  i s  no t  neces sa ry  f o r  t h e  d i r e c t o r  o r  , 

o f f i c e r  t o  be s u c c e s s f u l  on t h e  merits.  I t  i s  s u f f i c i e n t  
\ 

'that he be s u c c e s s f u l  on a d e f e n s e  such a s  t h e  s t a t u t e ' o f  

l i m i t a t i o n s  o r  some o t h e r  s o - c a l l e d  p r o c e d u r a l  ground. 

-.__-. . ' Our d e f i n i t i o n  a l s o  i n c l u d e s  t h e  e x p i r a t i o n  of a r e a s o n a b l e  

p e r i o d  o f  t ime  a f t e r  t h e  making o f  a  c l a i m  w i t h o u t  t h e  



c l a i m a n t  p roceed ing  f u r t h e r ,  b u t  i t  e x c l u d e s  any amount p a i d  

by way of s e t t l e m e n t ,  A 1 1  s e t t l e m e n t s  would be thrown i n t o  

t h e  o t h e r  t y p e  o f  i n d e m n i f i c a t i o n ,  t h e  i n d e m n i f i c a t i o n  pay- 

a b l e  only  upon t h e  d e t e r m i n a t i o n  of t h e  independent  a r b i t e r ,  

The s t ~ n d a r d  which t h e  a r b i t e r  must app ly  i n  d e t e r m i n i n g  

whether  i n d e n n i f  i c a t i o n  i s  a p p r o p r i a t e  i s  found back a t  

l i n e s  10 t o  1 4 :  I t  i s  a c t i n g  i n  good f a i t h ,  i n  what t h e  

d i r e c t o r  o r  o f f L c e r  r ea sonab ly  b e l i e v e s  t o  b e  t h e  b e s t  i n t e r -  

e s t  of t h e  c o r p o r a t i o n  and,  w i t h  r e s p e c t  t o  c r i m i n a l  a c t i o n s ,  

hav ing  no r e a s o n a b l e  cause  t o  b e l i e v e  t h a t  o n e ' s  conduct  i s  

un lawfu l .  We adopted t h i s  language because i t  i s  v e r y  c l o s e  

t o  t h e  s t a n d a r d s  s e t  f o r t h  i n  t h e  New York and C a l i f o r n i a  

s t a t u t e s  w i t h  r e s p e c t  t o  i n d e w i f  i c a t i o n .  T h e r e f o r e ,  i f  

o u r ' s t a n d a r d  i s  e v e r  c h a l l e n g e d ,  w e  can s t a r t  one de fense  

by o u t  t h a t  i t  seemed r easonab le  enoukh t o  t h e  

l e g i s l a t u r e s  of  t h e s e  two s t a t e s ,  

Now t u r n i n g  back t o  t h e  beg inn ing  of t h e  p r o v i s i o n ,  

t h e  v e r y  f i r s t  words s t a t e  t h a t  t h e  e n t i r e  p r o v i s i o n  i s  

l i m i t e d  I f to  t h e  e x t e n t  [ t o  which i t  i s ]  n o t  i n c o n s i s t e n t  

w i t h  Delaware law as i n  e f f e c t  from t ime  t o  t imef t .  T h i s  

language was n o t  i n s e r t e d  merely  t o  r e c i t e  t h e  obvious  f a c t  

t h a t  anyQr-law p r o v i s i o n  must be  s u b j e c t  t o  t h e  law of  t h e  . 

- - 
s t a t e  of i n c o r p o r a t i o n ,  It was in t en2ed  r a t h e r  t o  e s t a b l i s h  ---.-A:-- 

' the  e l a s t i c i t y  g h i c h  t h e  whole p r o v i s i d n  must have i n  l i g h t  



of  t h e  u n c e r t a i n t y  of t h e  c u r r e n t  law govern ing  indernnif ica-  

t i o n ,  The r e s t  of t h e  p r o v i s i o n  g r a n t s  d i r e c t o r s  and 

o f f i c e r s  what we b e l i e v e  t o  be t h e  b r o a d e s t  i n d e m n i f i c a t i o n  

t h a t  i s  r ea sonab ly  d e f e n s i b l e  under  t h e  p r e s e n t  s t a t e  o f .  t h e  

law, b u t  t h i s  i n t r o d u c t o r y  ph ra se  r e c o g n i z e s  t h a t  t h e  law 

may deve lop  i n  such a way t h a t  p o r t i o n s  of t h e  p r o v i  ::la may 

be r snde red  i n o p e r a t i v e .  There i s  no i n t e n t i o n ,  as demon- 

s t r a t e d  by t h i s  p h r a s e ,  t o  accord  r e l i e f  beyond t h a t  which 

i s  l e g a l l y  a v a i l a b l e .  Th i s  we hope w i l l  f o r e s t a l l  a  ' judge 

from d e c l a r i n g  t h e  e n t i r e  p r o v i s i o n  i l l e g a l  because a 

p o r t i o n  of i t  t u r n s  o u t  t o  be beyond t h e  scope of i n d e m i f i -  

c a t i o n  p e r m i t t e d  s t a t e  law. 

Now I would l i k e  t o  p o i n t  o u t  s e v e r a l  p l a c e s  i n  

t h e  p r o v i s i o n  t o  i l l u s t r a t e  o u r  e f f o r t  t o  make t h e  scope of 

t h e  p r o v i s i o n  as broad as  p o s s i b l e ,  s o  t h a t  no i n s t a n c e  may 

o c c u r ' i n  which t h e  By-law does  n o t  provi 'de i n d e m n i f i c a t i o n  

f o r  d i r e c t o r s  and o f f i c e r s  t o  t h e  f u l l  e x t e n t  p e r n i t t e d  

under  t h e  r e l e v a n t  s t a t e ' s  law. I n  l i n e s  2 t o  3 you w i l l  

n o t i c e  t h a t  t h e  r i g h t  t o  i n d e m n i f i c a t i o n  surv ive ' s  t h e  t e rm , 

of  s e r v i c e  o r  d e a t h  of t h e  r e l e v a n t  d i r e c t o r  o r  o f f i c e r .  

I n  l i n e s  1 4  t o  2 2  you \ f i l l  n o t i c e  t h a t  t h e  d e f i n i t i o n  of 

"c la im,  a c t i o n ,  s u i t  o r  proceeding" i n c l u d e s  bo th  d e r i v a t i v e  . ,  

and' noncier ivat ive  a c t i o n s  and c i v i l ,  c r i m i n a l ,  a d m i n i s t r a -  

t i v e  and i n v e s t i g a t i v e  a c t i o n s  and a l l  t h r e a t s  of such 



a c t i o n s  and p r o c e e d i n g s ,  With t h e  growth of a d m i n i s t r a t i v e  

a g e n c i e s  r e l i e f  f o r  a d m i n i s t r a t i v e  p r o c e e d i n i s  mag wel l  

become i n c r e a s i n g l y  more i m p o r t a n t ,  I n  add ing  t h e  word 

" i n v e s t i g a t i v e "  i n  t h i s  c l a u s e  we were t h i n k i n g  of t h e  ,pos- 

s i b i l i t y  of Congres s iona l  i n v e s t i g a t i o n s  f o r  i n s t a n c e .  

You w i l l  n o t i c e  i n  l i n e s  23 t o  38 t h a t  t h e  cor-  
1 

p o r a t i o n  may indemnify anyone who i s  a d i r e c t o r  o r  o f f i c e r  

of t h e  c o r p o r a t i o n  f o r  any a c t s  he may do n o t  on ly  as such  

d i r e c t o r  o r  o f f i c e r  b u t  a l s o  f o r  any a c t s  i n  any c a p a c i t y  

i n  which he  s e r v e s  a t  t h e  r e q u e s t  of . the c o r p o r a t i o n  i n  
b 

o t h e r  c o r p o r a t i o n s  o r  i n  any ga r tne r ' sh ip ,  t r u s t  oP s i m i l a r  

o r g a n i z a t i o n . ,  I n  t h i s  r e g a r d  w e  were t h i n k i n g ,  f o r  example,  

of  a man who a c t s  as a t r u s t e e  under  t h e  c o r p o r a t i o n l s  

pens ion  fund ,  

We d e l i b e r a t e l y  d e p a r t e d  from many pre  ceden t s  i n  

no t  p r o v i d i n g  i n d e m n i f i c a t i o n  f o r  pe r sons  o t h e r ~ t h a n  d i r e c -  

t o r s  and o f , f i c e r s  of  t h e  p a r e n t ,  a l o n g  w i t h  t h e  indemnii'i- 

c a t i o n  f o r  t h e  " h i g h e r  ups" ,  We do  n o t  t h i n k  i t  n e c e s s a r y  

t o  have s t o c k h o l d e r  app rova l  of  i n d e m n i f i c a t i o n  f o r  t h e  ',I I 

ii 
i' lower  e c h e l o n  people  simply because t he r e  i s  no c o n f l i c t  of J 

. . 

i n t e r e s t  i nvo lved ,  i . e . ,  we t h i n k  i t  i s  p r o p e r l y  w i t h i n  t h e  

powers of a board t o  a u t h o r i z e  i n d e m n i f i c a t i o n  of employees,. 

-.-. >. .- *,- 
' J u s t  as s a l a r y  and f r i n g e  b e n e f i t s  a r e  pas sed  upon, How- . , 

I 

ever ,  we d i d  n o t  want any p o s s i b i l i t y  t o  a r i s e  by i m p l i c a t i o n ,  

4: 

C. 



t h a t  t h i s  power of inder : ln i f ica t ion  of s u b o r d i n a t e s  was i n  

any way b e i n g  t a k e n  away. The re fo re ,  you w i l l  n o t i c e  toward 

t h e  end of  t h e  By-law, a t  l i n e s  97  t o  1 0 2 ,  t h a t  t h e r e  i s  a 

gonaral. e 'nablfng s e n t o n c o  which auC1.1asfS%c?s t t ~ c  D o w d  of ' . 

D i r e c t o r s  t o  i n d e d i f y '  o t h e r  employees of  t h e  c o r p o r a t i o n  

and persons  who a r e  d i r e c t o r s  and o f f i c e r s  of  s u b s i d l a r i o s  

( b u t  who a r e  n o t  a l s o  d i r e c t o r s  o r  o f f i c e r s  o f  t h e  p a r e n t  

i t s e l f ) .  , 

With r e s p e c t  t o  employees below t h e  rank  of  o f f i c e r  

of t h e  c o r p o r a t i o n ,  we b e l i e v e d  t h a t  where t h e  i n d e m n i f i c a t i o n  

i s  mandatory,  t h e  c l a s s  of pe r sons  t o  which such r i g h t  i s  

accorded should b e  r a t h e r  narrowly drawn, Othe'rwise, i f  

a l l  employees were e n t i t l e d  as of r i g h t  t o  i n d e m n i f i c a t i o n ,  

t h e  c o r p o r a t i o n  could w e l l  be f aced  w i t h  c o u n t l e s s  l a w s u i t s  

b rought  under  such a p r o v i s i o n .  

A t  l i n e s  39 t o  4 6  you w i l l  n o t i c e  t h a t  t h e  terms 

" l i a b i l i ~ y "  knd l texpenself  i n c l ~ d e  counse l  f e e s ,  judgnents--  

s p e c i f i c a l l y  i n c l u d i n g  f i n e s  and pena l t i es - -and  s e t t l e n e n t s .  

Some of  you may k a i s e  t h e  q u e s t i o n  whet'her reimbursement f o r  

f i n e s  i s  a g a i n s t  p u b l i c  p o l i c y  and a c c o r d i n g l y  a n u l l i t y ,  . 

Perhaps  s o  i n  c e r t a i n  i n s t a n c e s ,  b u t  as I have i n d i c a t e d  

e a r l i e r ,  I b e l i e v e  t h a t  t h i s  p r o v i s i o n ' h a s  t h e  e l a s t i c i t y  . , 

-.---. I" 

t o  meet such  a con t ingency ,  Moreover, as a m a t t e r  of p r i n -  

c i p l e ,  I can r e a d i l y  env i sage  a number of s i t u a t i o n s  where 



c r i m i n a l  s a n c t i o n s  a r e  imposed i n  which t h e  c u l q a b i l i t y  o f  

' t h e i d i r e c t o r  o r  o f f i c e r  i s  no g r e a t e r  t h a n  t h a t  i nvo lved  

where he must s t a n d  r e s p o n s i b l e  f o r  somc c i v i l  Judgnent .  

The a n t i t r u s t  ficld prov ides  a number of i n s t a n c e s  w h e r e  

t h i s  i s  t r u e .  P h i l o s o p h i c a l l y ,  i n d e f i n i f i c a t i o n  o f  a man 
. . 

found g u l l t g  i n  a s p l i t  d e c i s i o n  may w e l l  be j u s t i f i e d .  
, .  . 

With r e s p e c t  t o  d i r e c t b r s  and o f f i c e r s  h e l d  l i a b l e  
-- -.. 

i n  d e r i v a t i v e  a c t i o n s ,  P r o f e s s o r  Fo lk ,  i n  h i s  r e g o r t  t o  t h e  

' ~ e l a i v a r e  Corpora t ion  Law Revis ion  committee i n  1964 ,  p re -  

s e n t e d  a very  p e r s u a s i v e  arp;ument.l;hat i n  many i n s t a n c , e s  

a d i r e c t o r  shou'ld a t  l e a s t  be e n t i t l e d  t o  i n d e m n i f i c a t i o n  

f o r  h i s  expenses .  Nr. Polk p o i n t e d  o u t  t h a t  i n  a number 

. of a r e a s  o f  c o r p o r a t i o n  l a w  t h e  1S.ne b e t g e e n  l e g a l i t y  and 

i l l e g a l i t y  i s  q u i t e  ambiguous a t ' p r e s e n t ,  such  a s  t h e  law 

govern ing  s t o c k  o p t i o n s ,  t h e  r u l e s  w i t h  r e s p e c t  t o  t h e  . , 

purchase  by  a c o r p o r c t i o n  of i t s  own s t o c k  t o  p reven t  s h i f L s  

of c o n t r o l ,  and t h e  a r e a  of  c o r p o r a t e  e x p e n d i t u r e s  

g e n e r a l l y  i n  connec t ion  w i t h  proxy f i g h t s .  The l e a d i n g  

t r e a t i s e  on i n d e m n i f i c a t i o n  p repa red  by Washington and 

  is hop a l s o  s u p p o r t s  t h i s  

Now, i f . 1  may, I would d i r e c t  your  a t t e n t i o n  t o  

the  paragraph  beg inn ing  a t  l i n e  86 ,  which i n  e s sence  a u t h o r i -  

zes t h e  Board t o  advance expenses  t o  a d i r e c t o r  p r i o r  t o  ---__ . .. 

t h e  f i n a l  d i s p o s i t i o n  o f  t h e  l i t i g a t i o n  brought  a g a i n s t  him, 



w i t h  t h e  o b l i g a t i o n  on h i s  p a r t  t o  re imburse  t h e  c o r p o r a t i o n  

fo r !  such advances i f  i t  u l t i m a t e l y  t u r n s  o u t  t h a t  he i s  no t  

e n b i t l e d  t o  i n d e m n i f i c a t i o n , ,  This  Ln many i n s t a n c e s  could 

be a c r u c i a l  provision because, as  you w e l l  lcnow, any  sub- 

s t a n t i a l  l a w s u i t  can  be enormously expens ive ,  T h i s  pa rag raph  

may make i t  p o s s i b l e  f o r  a  d i r e c t o r  o r  o f f i c e r  t o  r e t a i n  

b e t t e r  l e g a l  c o u n s e l  t han  he would o the rwi se  be , ab le  t o  do-- 

more i m p o r t a n t l y ,  i t  t e l l s  a man t h a t  i f  he g e t s  i n  t r o u b l e  

h i s  c o r p o r a t i o n  w i l l  s ee  t o  i t  t h a t  he i s  p r o p e r l y  defended .  

The New York s t a t u t e  p rov ides  p receden t  f o r  ' a u t h o r i z i n g  such  

advances ,  

 TI;^ s en t ence  beg inn ing  a t  l i n e  94 ,  which r e a d s  

" t h e  r i g h t s  of i n d e m n i f i c a t i o n  prov ided  i n  t h i s  A r t i c l e  s h a l l  
- -. 

be i n  a d d i t i o n  t o  any r i g h t s  t o  which any such d i r e c t o r  o r  

o f f i c e r ' m a y  o t h e r w i s e  be e n t i t l e d  by c o n t r a c t  o r  as a  m a t t e r  

of l a w " ,  and t h e  pa rag raph  beg inn ing  a t  l i n e  103,  which 
, 

a u t h o r i z e s  t h e  Board of D i r e c t o r s  t o  approve indemfl i i ' ica t ion 

t o  t h e  f u l l  e x t e n t  p e r m i t t e d  by Delaware law i r r e s p e c t i v e  of 

t h e  o t h e r  p o r t i o n s  of t h i s  By-law p r o v i s i o n ,  are back-up 

passages  i n  c a s e  t h e  res t  of t h e  By-law does  n o t  f i t  t h e  

s i t u a t i o n ,  o r  has  been d e c l a r e d  i l l e g a l  f o r  one r e a s o n  o r  

a n o t h e r  o r  has  o the rwi se  f a i l e d  t o  s e r v e  t h e  i n d e m n i f i c a t i o n  
.- 

' -___ -., .' needs of t h e  c o r p o r a t i o n ,  F o r  i n s t a n c e ,  i t  could  t u r n  o u t  

t h a t  t h e  p r o v i s i o n  which we'have p repa red  i s  l e s s  l i b e r a l  



t h a n  t h e  Delaware law i t s e l f ,  and does  n o t  p rov ide  f o r  

. . i n d e m n i f i c a t i o n  i n  e v e r y  i n s t a n c e  where i n d e m n i f i c a t i o n  i s  

l e g a l l y  p e r m i t t e d .  Another cont ingency ,  a g a i n s t  which t h i s *  

babkLup l an rpago  grov idcs ,  i a  the p o s s i b i l i t y  % h a t  a court, 

f o r  sone r ea son ,  may choose t o  d e c l a r e  a l l  of t h e  r e s t  of  

t h e  By- law p r o v i s i o n  i l l e g a l ,  I n  such a  s i t u a t i o n ,  hope- 

f u l l y ,  t h i s  g e n e r a l  a u t h o r i z a t i o n  t o  t h e  board. of  d i r e c t o r s  

t o  p rov ide  i n d e m n i f i c a t i o n  t o  t h e  f u l l  e x t e n t  p e r n i t t e d  by 
, 

law, w i l l  p r e v e n t  t h e  l a p s e  of any t ime  d u r i n g  which t h e r e  

i s  no , a u t h o r i z a t i o n  i n  t h e  By - laws f o r  i n d e m i f  i c a t i o n ,  

S tockho lde r  app rova l  of a m a t t e r '  such as 'indern- 

n i f i c a t i o n  seems h i g h l y  c?es i rab le  t o  me, s i n c e  i t  could be  

of p e r s o n a l  b e n e f i t  t o  each  of t h e  d i r e c t o r s ,  S tockho lde r  

a p p r o v a l  p r e c l u d e s  s u c c e s s f u l  c h a l l e n g e  t o  t h e  p r o v i s i o n  

on t h e  ground t h a t  i t  was adopted  by t h e  board of d i r e c t o r s  

. i n  c o n f l i c t  w i t h  t h e  b e s t  i n t e r e s t s  of t h e  c o r p o r a t i o n ,  

If you do seek  s t o c k h o l d e r  app rova l  f o r  a BY-law" 
' 

p r o v i s i o n ,  1 s u g g e s t  t h a t  you make it c l e a r  i n  your  proxy 

s t a t e n e n t  t h a t  t h e  d i r e c t o r s  s t i l l  have t h e  power t o  change 

t h e  p r o v i s i o n  a t  any t i m e ,  i A 

\ IA c o n c l u s i o n ,  I have been asked t o  comment b r i e f l y  

on t h e  c u r r e n t  d r a f t  of t h e  proposed Delaware s t a t u t e  con- 

c e r n i n g  i n d e m n i f i c a t i o n  which may be fo r thcoming  from t h e  -.__ 

Delaware Corpora t ion  Law Rev i s ion  Committee , I b e l i e v e  



c o p i e s  have been d i s t r i b u t e d  t o  you,  

I n  summary, t h e  proposed s t a t u t e  would e x p l i c i t l y  

acco rd  i n d e m n i f i c a t i o n  as o f  r i g h t  t o  any d i r e c t o r ,  o f f i c e r  

o r  employee who i s  wholly s u c c e s s f u l  i n  t h e  r e l c v a n t  l i t i g a -  

t i o n . .  It would f u r t h e r  pe rmi t  a c o r p o r a t i o n  wi th  r e s p e c t  

t o  non-de r iva t ive  a c t  i o n s  t o  a u t h o r i z e  i n d e m n i f i c a t i o n  f o r  . 

. expenses ,  judgments and s e t t l e m e n t s  p a i d  by any d i r e c t o r ,  

o f f i c e r  07 employee who a c t s  i n  good f a i t h  f o r  a purpose 

whfch he reaponably  b e l i e v e s  t o  be  i n  t h e  b e s t  i n t e r e s t s  

of t h e  c o r p o r a t i o n .  With r e s p e c t  t o  d e r i v a t i v e  a c t i o n s ,  

a . co rpo ra t ion  would be a u t h o r i z e d  t o  indemnify a d i r e c t o r ,  

o f f i c e r  o r  employee f o r  expenses  on ly ,  b u t  not even  t h o s e  . 
, . 

where he i s  adjudged l i a b l e  f o r  neg l igence  o r  misconduc't, 

u n l e s s  such paynent  .is a u t h o r i z e d  by' a c o u r t .  F i n a l l y ,  t h e  
' 

proposed s t a t u t e  would p r e s e r v e  what ii now t h e  l a s t  sen- 

t e n c e  of t h e  p r e s e n t  Delaware i n d e m n i f i c a t i o n  p r o v i s i o n ,  

which' announces t h a t  t h e  i n d e m n i f i c a t i o n  prov ided  by t h e  
\. . 

r e s t  of t h e ' p r o v i s i o n  i s  no t  e x c l u s i v e  o f  any o t h e r  r i g h t  

t o  i n d e m n i f i c a t i o n  t o  which t h e  d i r e c t o r ,  o f f i c e r  o r  employee 

nay be e n t i t l e d  under  a By-law p r o v i s i o n  o r  o therwise . ,  

With r e s p e c t  t o  d i r e c t o r s  and o f f i c e r s  who a r e  

whol ly  s u c c e s s f u l  i n  l i t i g a t i o n  brought  a g a i n s t  them, t h e  

proposed s t a t u t e  and o u r  I n t e r n a t i o n a l  H a r v e s t e r  By-law seem - - -  ,' 
- - I  

t o  have t h e  same coverage .  The s t a t u t e  does ,  however, ex t end  



mandatory i n d e m n i f i c a t i o n  t o  non-execut ive  employees,  wherJeas 

o u r  By-law rnakes i n d e m n i f i c a t i o n  f o r  such employees d i s ' c re -  

t i o n a r y  w i t h  t h e  Board. 

. I n  non-de r iva t ive  a c t i o n s  where t h e  d i r e c t o r  o r  

o f f i c e r  i s  n o t  wholly s u c c e s s f u l ,  t h e  r e a c h  of t h e  proposed 

s t a t u t e  and our  By-law i s  about  t h e  same. l-iowever, t h e  

s t a n d a r d  of  conduct  i n  t h e  proposed s t a t u t e  i s  l e s s  s t r i n g e n t  

t h a n  i n  ou r  By-law w i t h  r e s p e c t  t o  c r i m i n a l  a c t i o n s ,  The 

r e v i s e d  s t a t u t e  would n o t  r e q u i r e  t h a t  t h e  d i r e c t o r  o r  o f f i -  

c e r  have no r e a s o n a b l e  cause  t o '  b e l i e v e  h i s  conduct  t o  be 

un lawful .  I would p e r s o n a l l y  q u e s t i o n  d e l e t i n g  t h i s  p o r t i o n  

of t h e  s t a n d a r d  o f  conduct  r e q u i r e d  of a d i r e c t o r  o r  o f f i c e r  

s e e k i n g  i n d e m n i f i c a t i o n .  

With r e s p e c t  t o  d e r i v a t i v e  a c t i o n s  i n  which t h e  

d i r e c t o r  o r  o f f i c e r ' i s  no t  wholly s u c c e s s f u l ,  t h e r e  a r e  

s e v e r a l  d i f f e r e n c e s  between o u r  By-law and t h e  proposed 

s t a t u t e .  F i r s t ,  under  t h e  proposed s t a t u t e  t h e r e  i s  no 

i n d e m n i f i c a t i o n  p e r m i t t e d  f o r  expenses  i n  connec t ion  w i t h  

m a t t e r s  a s  t o ' w h i c h  t h e  pe r son  i s  adjudged " l i a b l e  f o r  

neg l igence  o r  misconduct i n  t h e  performance of  [ h i s ]  du ty  

t o  t h e  c o r p o r a t i o n " ,  u n l e s s  s p e c i f i c a l l y  au thor i ' zed  by a 

c o u r t .  I t h i n k  t h e  term t lmisconduct i n  t h e  performance of , , 
- -. ., ' 
-1.- ,.- ..I , 

[one ' s ]  du ty  t o  t h e  c o r p o r a t i o n "  can  be ambiguous i n  many 

s i t u a t i o n s ,  p a r t i c u l a r l y  where t h e  q u e s t i o n  of' l i a b i l i t y  



i s  one o f  law r a t h e r  t h a n  f a c t ,  1 b e l i e v e  t h a t  even  where 

t h e r e  i s  a judgment a g a i n s t  t h e  d i r e c t ~ r  o r  o f f i c e r  i n  a 

d e r i v a t i v e  a c t i o n  he should  be e n t i t l e d  t o  reimbursement 

for h i s  expenses ,  w i thou t  t h e  n e c e s s i t y  of  c o u r t  a p p r o v a l ,  

i f  he  can meet t h e  s t a n d a r d  s e t  f o r t h  i n  t h e  s t a t u t e  f o r  

reimbursement i n  non-de r iva t ive  a c t i o n s .  

Second, w i t h  r e s p e c t  t o  a d i r e c t o r ' s  o r , o f f i c e r l s  

expenses  i n  a  d e r i v a t i v e  a c t i o n  which i s  s e t t l e d ,  t h e  pro- 

posed s t a t u t e  appea r s  n o t  even  t o  r e q u i r e  him t o  meet t h e  

s t a n d a r d  of a c t i n g  i n  good f a i t h  i n  what he r e a s o n a b l y  , 

b e l i e v e d  t o  be t h e  b e s t  i n t e r e s t s  of t h e  co rpo ra t idn - - the  

s t a n d a r d  r e q u i r e d  by  t h e  s t a t u t e  f o r  s e t t l e m e n t s  i n  non- 

d e r i v a t i v e  a c t i o n s ,  T h i s  s t r i k e s  me as  a v e r y  s u r p r i s i n g  

r e s u l t .  

~ h i r d ,  t h e  s t a t u t e  p r e c l u d e s  t h e  r ecove ry  of 

amounts p a i d  t o  t h e  c o r p o r a t i o n  i t s e l f  by  way of judgment 

o r  s e t t l e m e n t .  Our By-law does  n o t  s p e c i f i c a l l y  exc lude  

t h e  p o s s i b i l i t y  of  reimbursement f o r  judgments and s e t t l e -  

ments p a i d  t o  t h e  c o r p o r a t i o n  i t s e l f .  However, i t  i s  ha rd  

t o  f o r e s e e  a s i t u a t i o n  where such reimbursement.  would be 

a p p r o p r i a t e ,  ; a l though  i t  might be  i n  a s i t u a t i o n  where a 

3-judge c o u r t  s p l i t  on t h e  q u e s t i o n  of c u l p a b i l i t y .  

F i n a l l y ,  I ' th ink  t h a t  on ba lance  t h e  a m b i g u i t i e s  ----.. &-- 

p r e s e n t e d  by t h e  c o n t i n u a t i o n  of t h e  e x c l u s i v i t y  d i s c l a i m e r ,  



, -. ., ~~ 
- .  

' t h e  l a s t  s en t ence  i n  t h e  p r e s e n t  Delaware s t a t u t e ,  outweigh 

any tenuous b e n e f i t s  t h a t  may be d e r i v e d  from i t  i n  t h e  f a c e  

o f  such a comprehensive s t a t u t e  as i s  proposed by t h e  Law 

Revis ion  Cornnittee, and t h a t  if t h e  r e s t  of t h e  prop0se.d 

s t a t u t e  were c l e a r e d  up i n  t h e  few r e s p e c t s  I have mentioned 

above,  I t h i n k  i t  would s e r v e  a l l  c o n ~ e r n e d  more e f f e c t i v e l y  

if i t  were e x c l u s i v e  i n  t h e  same way t h a t  t h e  p r e s e n t  New:--- 

York, s t a t u t e  1s. 

I hope t h a t  t h e  f o r e g o i n g  comments w i l l  be  h e l p f u l  

to you i n  r ev i ewing  your  own c o A r p o r a t i o n r s  s i t u a t i o n  w i t h  

r e g a r d  t o  i n d e m n i f i c a t i o n ,  and I look  forward  t o  your  comments 

and t h o s e  of t h e  o t h e r  members of t h e  p a n e l  i n  t h i s  r e g a r d ,  

Thank you. 
. . 

, . 
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TELEPHONE: ELYSCES 8484 

CABLE: HUGHREEO PARIS 

January 11, 1967 

Dear Mr. Arsht: 

Enclosed f i n d  my r e d r a f t  of t h e  proposed Delaware 
indemnity s t a t u t e  and a memowndum d i scuss ing  my suggested 
changes. I n  my d r a f t  a d d i t i o n a l  m a t e r i a l  i s  underl ined 
and d e l e t i o n s  a r e  ind ica ted  by brackets .  

The Subcommittee of t h e  Committee on Corporation 
Law of t h e  Associa t ion  of  t h e  Bar of t h e  C i t y  of New York, 
of which I am a member, a p p r e c i a t e s  having an oppor tuni ty  ' 

t o  g ive  you our suggest ions.  

P lease  do not  h e s i t a t e  t o  c a l l  on Bob McDowell 
o r  me i f  we can b e  of  any f u r t h e r  he lp  t o  you. 

Very t r u l y  yours,  t/ied ),(,'"': 
F r e d r i c  J.. Klink 

Enclosures 





s h a l l  not ,  of i t s e l f ,  c r ea t e  a presumption t h a t  the  d i r e c t o r  

o r  o f f i c e r  d id  no t  a c t  i n  good f a i t h  f o r  a purpose which he' 

reasonably bel ieved t o  be i n  t he  b e s t  i n t e r e s t s  of the  .corpo- 

r a t i o n  o r  t h a t  he had reasonab1e:cause t o  be l ieve  t h a t  h i s  

conduct was unlawful. 

(b) A corporat ion s h a l l  have power t o  indemnify any 

person who i s  a par ty  o r  is  threatened t o  be made a pa r ty  to - 
ac t ion  o r  s u i t  by or.  i n . t h e  r i g h t  

of the  corporat ion t o  procure a judgment i n  i t s  favor  by 

reason of the  f a c t  t h a t  he [ h i s  ' t e s t a t o r  o r  i n t e s t a t e ]  i s  o r  

was d i r ec to r ,  o f f i c e r ,  employee o r  agent of the  corporat ion,  

o r  i s  o r  was serving a t  the  request  of t he  corporat ion as a 

d i r ec to r ,  o f f i c e r ,  employee o r  agent of another corporat ion,  

agains t  expenses ( including a t t o rneys f  f ee s )  a c t u a l l y  and 

reasonably incurred by him i n  connection w i t h  the  defense o r  

se t t lement  of such 'act ion o r  s u i t ,  except t h a t  no indemnifi- 

ca t ion  s h a l l  be made i n  respect  of any claim, i s sue  o r  matter  

(1) a s  t o  which such person shal l  have been adjudged t o  be 

1ia;Sle For negligence or  misconduct i n  t h e  perforzance of h i s  

duty t o  the  corporation, unless and only t o  the  ex ten t  t h a t  

[ the  Court of Chancery o r  the  cour t  i n  which such a c t i o n  o r  

s u i t  was brought] a cour t  having appropr ia te  j u r i s d i c t i o n  

s h a l l  determine upon appl ica t ion  t h a t ,  desp i te  the  adjudica- 

t i o n  of l i a b i l i t y  but in  view of a l l  the  circumstances of 

the  case, such'person i s  f a i r l y  and reasonably e n t i t l e d  t o  



indemni ty  for such expenses.as [ t h e  Court of Chancery o r  such 

o t h e r  c o u r t ]  such c o u r t  s h a l l  deem p rope r ,  (ii) which has 

. been s e t t l e d ,  u n l e s s  a c o u r t  having a p p r o p r i a t e  j u r i s d i c t i o n  

s h a l l  de te rmine  t h a t ,  under a.11 t h e  circumsta,nces,  such pe r -  ? 

son i s  e n t i t l e d  t o  indemnity ,  o r  u n l e s s  it sha , l l  be  determined 
, 8 

t h a t  such person  'was no t  g u i l t y  of neg l igence  o r  misconduct - 

i n  t h e  performance of  h i s  du ty  t~ t h e  Corpora t ion :  
t 

( A )  by t h e  Board of  D i r e c t o r s  by a m a j o r i t y  - 
! 

. vote  o f  a quorum consisting of d i r e c t o r s  who were no t  p a r t i e s  

t o  such a c t i o n  o r  proceeding,  o r  i n  t h e  absence o f  such a -- . I 

quorum, 

J B )  by independent  l e g a l  counse l  s e l e c t e d  by 

t h e  Board o f  D i r e c t o r s ,  o r  

(C) by t h e  s tockho lde r s .  

( c )  A d i r e c t o r ,  o f l i c e r ,  employee o r  Egent  who has 

been  holly s u c c e s s f u l  on t h e  m e r i t s  o r  o the rwi se  i n  def'ezse 

o f  any a c t i o n ,  s u i t  o r  proceeding o r  i n  de fense  of any c l a im ,  

i s s u e  o r  m a t t e r  t h e r e i n  s h a l l .  be indemnif ied  aga ins t '  expenses  

( i n c l u d i n g  a t t o r n e y s t  fees)  a c t u a l l y  and r ea sonab ly  i n c u r r e d  

by him [ t h e r e i n ]  i n  connect ion the rewi th .  

( d )  Expenses i n c u r r e d  i n  defending any pending o r  t h r e a t e n e d  - 
a c t i o n ,  s u i t  o r  p roceeding ,  whesher c i v i l ,  c r i m i n z l ,  a d m i n i s t r a -  - 
t i v e  o r  i n v e s t i g a t i v e ,  may be pa id  by t h e  c o r p o r a t i o n  i n  .a'dvance 

; 

of t h e  f i n a l  d i s p o s i t i o n  t h e r e o f  i f  a u t h o r i z e d  by t h e  Board of  

D i r e c t o r s  o r  t h e  s t o c k h o l d e r s ,  
, " 



( e )  A corpora t ion  s h a l l  have t h e  po-i~er t o  purchase and 

mainta in  insurance  on behal f  of any person who i s  o r  was a 

d i r e c t o r ,  o f f 5 c e r ,  employee o r  agent  of t h e  co rpora t ion  o r  

i s  o r  was s e r v i n g  a t  t h e  r e q u e s t  of t h e  co rpora t ion  as a d i -  

r e c t o r ,  o f f i c ' e r ,  employee o r  s g e n t  of another  co rpora t ion  

a g a i n s t  any l i a b i l i t y  a s s e r t e d  a g a i n s t  him i n  any such capac- 

i t y ,  vrhether o r  -- no t  t h e  co rpora t ion  would have the  power t o  

indemnify him a g a i n s t  such l i a b i l i t y  under this Sect ion .  

(f) The indemnity author ized  o r  requi red  under t h i s  

Sec t ion  shall n o t  be deemed exclus ive  of aqy o t h e r  r i g h t s  
o r  aaent 

t o  whi,ch any d i r e c t o r ,  o f f i c e r , n x  en210yee 1-ntitled 

under any by-la~,u o r  r e s o l u t i o n  adopted by t h e  s tockholders ,  

any agreement [vo te  of s tockho lde r s ] ,  o r  otherwise and s h a l l  - 
i n u r e  t o  t h e  b e n e f i t  of the  h e i r s ,  executors  and adminis t ra-  

t o r s  of such a person. 



MB&R 
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To: S. '~amuel  Arsht, Esq .  

From: FJK 

January 11, 1967 

Re: Proposed - Delaware Indemimity - Statute 

1. I nave added the  words "pending o r  threatened" 

i n  paragraphs (a)  and (b)  so as t o  mdce it c l e a r  (although 

it i s  probably aiready the  case) t h a t  indemity may be af- 

forded, p a r t i c u l a r l y  i n  t he  case of threatened de r iva t ive  

a c t  ions. 

2.  I have deleted the  words "his  t e s t a t o r  o r  

i n t e s t a t e "  frorn paragraphs (a) &?d (5) and have redx-afted 

pzragraph (d)  (my pCragra2h (f)) t o  cover h e i r s ,  e t c .  

3.  I have included agents t o  the  c l a s s  of persons 

t o  whom j-ndemity o r  insurance may be afforded. 

4. I be l ieve  t h a t  It i s  des i rab le ,  i n  the  case 

of cr iminal  ac t ions ,  t o  requ i re  t h a t  the person seeking, 

indenrrllLy "had no rezsonablle cause t o  belie:% t h a t  h i s  con- 

duct t:a.s unlawful". ' It seems t o  me t h a t  a corporat ion which 
. i 

afforded indenxity t o ' a  personawho wi l fu l ly  v io la ted  a crimi- 

nal s t a t u t e  would be subgect t o  considerable c r i t i c i sm.  As 

you, know, the  New York Btlsiness Coryoration .Law imgoses such i 

a requirement.. 

5. 1 agree with t he  pos i t i on  taken as t o  de r iva t ive  



ac t ions ,  i - e . ,  a f fo rd ing  i n d e m i t y  only f o r  expenses where 

t he re  has been an adjudicat ion of l i a b i l i t y  i n  order  t o  

avoid t h e  c i r c u l a r i t y  problem as t o  Judgments and se t t lement  

payments discus,sed by Professor Bishop and others .  However, 

it seems t o  me t h a t  it is des i r ab l e  t o  speci fy  t he  method of 

determining whether o r  not  t he re  has been a breach of duty 

i n  t h e  case  of s e t t l e d  der iva t ive  ac t ions  and, accordingly, I 

have added c lause  ( i i )  t o  paragraph ( b ) .  

6 .  I have added a  new paragraph (d) which author- 

i z e s  t he  advance of expenses p r i o r  t o  f b a l  d i spos i t ion .  
I 7.  I have a l s o  added a clause author iz ing the  

purchase of insurance. The insurance purchased by a corpo- 

r a t i o n  ought not  be l imi ted  i n  coverage t o  matters  a s  t o  

which t h e  corporat ion could i ndem~i fy .  As you know, t he re  

has been a debate with respect  t o  so -ca l l ed .d i r ec to r s l  l ia -  

b i l i t y  insurance p o l i c i e s  a s  t o  t he  a l l oca t ion  of premiums 

paid by the  corporat ion (90%) and d i r ec to r s  and o f f i c e r s  , ( lo$).  

Such p o l i c i e s  norm'ally a r e  wr i t t en  i n  two p a r t s  covering both 

t he  corporat ion ( t o  the  extent  i t  indemnifies) wLd d i r e c t o r s  ! 

and o f f i c e r s  t o  t h e  extent  the  corporat ion does no t  indem- 

nify them (with c e r t a n  exclusions) .  I don1 t th ink  anyone 

r e a l l y  k~ows  what a proper a l l o c a t i o n  of the premiums should 
. . be, and t h i s  r a i s e s  the  quest ion of whether o r  not  a corpo- 

I 

r a t i o n  i s  in e f f e c t  paying p a r t  of t he  ind iv idua l ' s  share and 

ther'eby i n d i r e c t l y  indemnifying where it could not  do so  



directly. It seems to me that a corporation ~ u g h t  to be' 

able to pay for what is essentially directorst malpractice 

insurance -- it is really a form of additional compensation. 
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i,. S. Solomon Nsht, Esq, I 

3000 du PonPi Building 
~ilmington;~Delaware 

\ 
' "  

Dear 14.r ,' ~rsht: 

Through'the courtesy of Fredric I. Klink of the Association 
of the .Bar of the City of New York X have been furnished a 
copy of the proposed revision of the present section 122 (10) 
of the Delaware Corporation Law. The language of the draft 
in respect of indemnification of expenses incurred in 
connection with the settlement of derivative suits seems to me ' 

to raise interesting questions'. For example, are amounts paid 
the corporation within the meaning of the term ",expensesf'? 
Who will make the decision whether to grant or withhold 
indemnification in a particular case? Will judicial approval 
of settlements be required, and, if so, will the court be 
empowered to restrict the corporation's power to indemnify 
expenses connecteci, with such a settlement? 

I 

T realize, of .copse, that the answers to some or all of these 
questions may be contained in other sections .of the draft ; ' 
statute which I have not seen. I 'should be very grateful if \ :  

you could furnish me a copy of the draft in its present form. I 
1 

. . 
If there is any charge for such a copy, please let me know. 

1 
i i 

I Sincerely- yours, 

Joseph W. Bishop, 'Jr. 
Professor of Law 

JWB: bp 
, , 

, - 
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JOSEPH W. BISHOP, JR. 

-. 

January 17, 1967 
, \ 

.:+ _ I .  . 
S. Samuel Arsht, Esq. - 
Du Pont' Building . 

.Wilmington, Delaware ,19801 

' . 

, Dear M r .  Arsht: 
\ 

Fi r s t ,  l e t  me apologize for  getting your name 
wrqng in' the le t ter .  I 'sent you'yesterda~.  I 

% .  caq only 'explain the  s l i p  by saying tha t  an . , 

old fr iend of nine named Solomon had just  died 
- 

*-' and that-the name was uppermost i n  my thoughts . .- at,' the moment. 

Fred Xlink has sent me a copy of the l a t e s t  
edition of the draf t  revision of Section 122 
(10). of the  .DELAWARE CORPORATION LAW, which ' 
answers one of the  questions which I posed i n  
my l e t t e r  t o  you, However, I would s t i l l  be 

. very grateful  i f  you could l e t  me have a copy 
of the  r e s t  of the proposed new s ta tu te ,  

I / 

Sincerely yours, 

. , 
, 

,. . 

., - m: bp 
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January 18, 1967 
TELEPHONE 

AREA CODE 215 
5 0 3 - 8 7 0 0  

I 
! 

S. Samuel Arsht, Esq. 
\ 3000 duPont Building 
Wilmington, Delaware 

Dear Mr. Arsht: 

Thank you for your letter of January 16 and the 
enclosed draft section dea'ling with director indemnification. 

I enclose half a dozen copies of our latest draft on 
the subject, which I hope to get approved by the Bar Associa- 
tion this week and promptly introduced in the Legislature. 

We have decided to differ from your draft in two 
major and a few minor respects. 

1. We treat direct actions agains,t a person and 
derivative actions in the same way and permit indemnification 
against amounts paid to the corporation itself in settlement. 
We feel that today,under the Securities Exchange Act of 1934 
and otherwise, many actions are brought which could be either 
derivative or direct. Some times they are both. We do not 
think that the procedure, chosen by a plaintiff 'should make any 
difference in the substantive right of indemnification. 

' t ' &  i 
2. We have omitted your exception for cases where 

there is an adjudication of negligence or misconduct. Instead 
we have inserted in the standards that must be met by an in- / 
demnified person that he must act not only in good faith and i 
in a manner which,he reasonably believed to be in or not 
opposed to the best interests of the corporation, but 'that 
he be found to have acted with reasonable care. Obviously if 
there is an adjudication for negligence or misconduct there 

I 
can be no determination that he acted with reasonable care, I 

and there could hardly be a determination that he complied with 
the other standards set forth. 



D R I N K E R  B I D D L E  & R E A T H  

Mr. Arsht 2 Jan. 18, 1967 

3 .  We have put the insurance clause at the end so 
as to make it clear that the corporation can maintain insurance 
against liabilities where the indemnification is not under the 
statute but under a by-law, shareholders' resolution, etc. 

4. I changed the section on advance payments by a 
corporation to make it clear that advances are authorized if he 
agrees to repay them unless it shall be ultimately determined 
that the corporation is not authorized to indemnify him against 
them. Your language says he must repay them unless he is 
entitled to be indemnified, which would limit the agreement to 
cases where there is a successful defense. 

5. Certain other minor changes in phraseology have 
been used in the interests of brevity and clarity, such as the 
reference to "eligible persontr in quite a number of places in 
lieu of repeating the lengthy language used in the first clause 
to describe the persons entitled to indemnity. 

Sincerely yours, 

JM:W 

cc: Mr. Sebring 



48 WALL STREET 
N E W  YORK 5 

t . " . '  . . . .h.. . '. .. - ,, 

January 18, 1967 

S. Samuel Arsht, Esq., 
Morris, Nichols, Arsht & Tunnell, 

Du Pont puilding,  
Wilmington, Delaware 19801. 

Dear Sam: 

Thank you f o r  your January 11 l e t t e r .  There 
i s  a typo a t  t he  end of the  f i r s t  paragraph of the  l a s t  
page: " s u i t H  should be Itsection. " Otherwise, it seems 
t o  me t h a t  t h i s  d r a f t  i s  a s t ep  i n  the  r i g h t  d i rec t ion .  

Despite the  c i r c u l a r  argument which Professor 
Bishop has so eloquently promulgated, the re  seems t o  be 
a respec,tive segment of the  Bar -- altbugh I don' t  think 
t h a t  anyone on my Committee i s  persuaded t o  t h a t  view -- 
who bel ieve  t h a t  even where there  has been a set t lement 
o r  judgment i n  a der iva t ive  ac t ion,  with the  payment t o  the  
corporation, such payment as  wel l  as the  r e l a t ed  l e g a l  and 
other  expenses should be reimbursable by the  corporation 
d i r e c t l y  t o  the  d i r e c t o r  and o f f i c e r  i n  quest ion,  provided 
a cour t  determines t h a t  he acted i n  good f a i t h  and, i n  view 
of a l l  the  circumstances, should f a i r l y  and reasonably be 
indemnified. Perhaps t h i s  i s  bes t  i l l u s t r a t e d  by the  
indemnity provision included i n  the  By-Laws of American 
Sugar Company s e t  f o r t h  i n  the  enclosed Proxy Statement. 
While, as  indicated above, I do not  adhere t o  t h i s  view, 
and doubt t h a t  it i s  sound,.you should appreciate t h a t  
some thoughtful lawyers a r e  s t i l l  espousing it. 

Sincerely yours, /I 

Robert A. McDowell 



- ,  

§ ..410. INDEI~INIPICATION .OF DIRECTORS, ~FFICERS AND [OTHER 

PERSONS] AUTHORIZED REPRESENTATIVES - - [Unless t h e  a r t i c ' l e s  

provide otherwise,  a business,. corpora t ion  . . s h a l l  have power 

t o  indemnify any and a l l  of i t s  d i r e c t o r s -  o r  o f f i c e r s  o r  former 

d i r e c t o r s  o r  o f f i c e r s ,  o r  any person- who may have served,  a t  . 

i ts reques t ,  a s  a  d i r e c t o r  o r  o f f i c e r  of another  corpora t ion  

i n  which it owns shares  of  c a p i t a l  s tock o r  of which it is 

a c r e d i t o r ,  a g a i n s t  expenses a c t u a l l y  and necessa r i ly  incurred  

by them i n  connection with t h e  defense of any a c t i o n ,  s u i t  

o r  proceeding i n  which they,  o r  any of them, a r e  made p a r t i e s  

o r  a p a r t y  by reason of being or having been d i r e c t o r s  o r  o f f i c e r s  

or  a d i r e c t o r  o r  o f f i c e r  of t h e  corpora t ion  o r  of such o t h e r  

corpora t ion ,  except  i n  r e l a t i o n  t o  ma t t e r s  as t o  which any 

such d i r e c t o r  o r  o f f i c e r  o r  former d i r e c t o r - o r  o f f i c e r  o r  person 

s h a l l  be adjudged, i n  such a c t i o n ,  s u i t ,  o r  proceeding, t o  

be l i a b l e  f o r  negl igence o r  misconduct"in the performance of 

duty.  Such indemnif icat ion s h a l l  no t  be deemed exclus ive  of 

any o t h e r  r i g h t s  t o  which those indemnified may be e n t i t l e d  

under any by-law, agreement, vote  of shareholders ,  o r  o therwise . ]  

business  corpora t ion  s h a l l  have - power 

t h e  manner and t o  t h e  e x t e n t  provided i n  <iris s e c t i o n  any person - ----- -- - 
who a t  any time has served or  serves  as a d i r e c t o r  o r  o f f i c e r  
p-p-7 ----- - 

t h e  - corpora t ion ,  o r  a s  a  - - -  d i r e c t o r  o f f i c e r  - another  

corpora t ion  - a t  -- t h e  reques t  of t h e  corpora t ion  because of i t s  --- -- 
i n t e r e s t  - i n  -- such o t h e r  corpora t ion ,  o r  who a t  any time has 

- - - - , - -  



served or serves in any other capacity as a duly authorized 
i- --- - - -- 

. - representative of -- the corporation. - 
B. Whenever any such eligible is made or threatened - " - -  --- 

to be made a party to an action or prqceeding, whether civil - - - --  -- - - 
. . 

or criminal, by reaSon of action or inacticn in such capacity, -- - - ----- 
the corporation may indemnify him. against judgments; Eines - - - - 
and reasonable expenses (including attorneysi fees) reasonably - *- - 
incurred by --- hfrn in connection with such action or proceeding -- - 
or - threatened action - or proceeding, - - .  or any appeal therein, 

as well as amounts paid in settlements, if the matter is disposed 
- - 7 -  -- -- - --7 

of -- by judgment - or settlement - or - ,  otherwise, and it is determined - 7- 
court -- having - appropriate jurisdiction, provided - 

in paragraph C below, that such eligible person acted in good 
7 - -- -- -- 
faith with reasonable care and in a manner which he reasonably - - -- -- - - 
believed to be in or not opposed to the best interests of the 

- 7 v - y  - - --- -- 
corporation, - and, - in criminal actions - or proceedings, - in addition, 

that he had no reasonable cause to believe that his conduct ---- -- -- 
was unlawful. -- 

If such eligible person is successful in the defense of 
*. - _I- - -- - 

such an actual or threatened action or pzoceed-ing, on the -- - -- -- 
merits or - otherwise, - the corporation shall - so indemnify him - 
totally - if successful -- in whole and proportionately if successful - - 
in part. 
7 

The -- termination of any such action by.-judgment, order, 
7-- - 

-- settlement, conviction or upon a plea of nolo contendere or --- --- - - .  - 
its equivalent shall not of itself create a presumption that 
7- -- - -- - - 



. . 
any such e l i g i b l e .  person d i d  n o t  a c t  i n  good.. f a i t h ,  wi th  r ea sonab le  -- ----- - - 
care and i n  a manner which he reasonably be l i eved  t o  be i n  - - - -  - --- 

n o t  - opposed t h e  - b e s t  - i n t e r e s t s  -- such - c o r p o r a t i o n ,  

t h a t  i n  c r i m i n a l  a c t i o n s  o r  proceedings  -he  had r e a s o n a b l e ,  cause  
-7 - -- . . . 
t o  - b e l i e v e  -- t h a t  h i s  conduct was -- unlawful'. 

C. A s  i n d e m n i f i ~ a t i o n  under subsec t ion  E of t h i s  s e c t i o n  - - -  
(un le s s  o rdered  - c o u r t )  s h a l l  made - c o r p o r a t i o n  

on ly  if ao tho r i zed  i n  t h e  s p e c i f i c  case : -- , - - -  

(1) by t h e  bcard of d i r e c t o r s  upon i t s  de t e rmina t ion  - -- -- -- 
t h a t  t h e  e l i g i b l e  person has m e t  t h e , a p p l i c a b l e  s t a n d a r d  of 
-7 --- - 

- conduct - set f o r t h  -- i n  subsec t ion  B of t h i s  s e c t i o n ,  made by - - -. -- 
m a j o r i t y  v o t e  o f  a s o r u m  c o n s i s t i n g  of d i r e c t o r s  who were ----- ..- 7 -- 
not - p a r t i e s  -- t o  such a c t i o n  o r  - proceeding,  except  t h a t  i f  .such --- 
a quorum i s  n o t  o b t a i n a b l e ,  o r  i f  t h e  board so  p rov ides ,  such - -- -7- -- - 
de te rmina t ion  may ---- be made by independent counse l  - -  i n  a w r i t t e n  

op in ion  -- t h a t  i ndemni f i ca t ion  - is  proper  -- i n  t h e  c i rcumstances  

because t h e  a p p l i c a b l e  s tandard  conduct s e t  - f o r t h  subsec t ion  

B of t h i s  s e c t i o n  has  been m e t  by such e l i g i b l e  person or - - -  ----- 7 

( 2 )  by ' t he  sha reho lde r s  upon t h e i r  de t e rmina t ion  (which --- - 
m a y  - be based upon -- t h e  w r i t t e n  op in ion  - of independent counse l  

as provided i n  c l a u s e  (1) of t h i s  s e c t i o n )  t h a t  t h e  e l i g i b l e  - - --- -- 
person - has  m e t  -- - t h e  a p p l i c a b l e  s t anda rd  of conduct  set f o r t h  --. - - 
i n  subsec t ion  B of t h i s  s e c t i o n .  - -- -  

D. Expenses i n c u r r e d  i n  defending a c i v i l  o r  c r i m i n a l  - -- - - - - 
a c t i o n  o r  - proceeding may --- be paid 2 the  - c o r p o r a t i o n i i n  - - advance 



of the f i n a l  d i s p o s i t i o n  of such a c t i o n  o r  proceeding i f  a u t h o r i z e d  
-7 -  -- . . - ;  

- 
& t h e  board of d i r e c t o r s  o r  sha reho lde r s  i n  t h e  manner provided 
7 - - -- 

i n  s u b s e c t i o n  C of  t h i s  s e c t i o n  upon r e c e i p t  of an  under tak ing  - -LC_C- . *  7 - 
& or o n  behalf of t h e  e l i g i b l e  person t o  repay such m o u n t  -- - - --- - 
u n l e s s  - it s h a l l  - ,  u l t i m a t e l y  . .  be - determined t h a t  t h e  c o r p o r a t i o n  -- - 
is a u t h o r i z e d  by t h i s  s e c t i o n  3 t o  indemnify him a g a i n s t  such - -- -- - - - 
expenses. 

E. The indemni f i ca t ion  au tho r i zed  hereunder s h a l l  n o t  - 7 - 
be e x c l u s i v e  of o t h e r  r i g h t s  t o  which any e l i g i b l e  person may - - - - - 
be en t i t l ed  under ar t ic les  o r ,  by-laws, r e s o l u t i o n  of s h a r e h o l d e r s  - - - 
ox oth,erwise, s h a l l  con t inue  as t o  a person who has  ceased - - - -  - -- 
t o  be such an G l i g i b l e  person and s h a l l  i n u r e  t o  t h e  b e n e f i t  

r- - - - 7- -- 
.of the h e i r s ,  execu to r s  and a d m i n i s t r a t o r s  of such a person. -- - ---- 

F. A b u s i n e s s  c o r p o r a t i o n  s h a l l  have power" to  ma in t a in  - - -- - - 
i n s u r a n c e  - on behalf  of - -.. any -- such e l i g i b l e  person a g a i n s t  any -- - 
l i a b i l i t y  a s s e r t e d  a g a i n s t  --- him i n  such c a p a c i t y  whether o r  - 
not -- t h e  c o r p o r a t i o n  would have power - t o  indemnify him - a g a i n s t  ' 

such - l i a b i l i t y  



S H E L L  O IL  COMPANY 
5 0  WEST 5 0 T H  STREET 

NEW YORK,N.Y. 10020 

December 15, 1966 

W. F. K E N N E Y  
VICE P R E S I D E N T  A N D  G E N E R A L  C O U N S E L  

M r  . Henry M . Canby 
Richards, Layton and Finger 
4072 DuPont Building 
wlmington, Delaware 19801 

Dear Henry: 

Belatedly, here are  my comments t o  proposed Section 146. 

After talking with you on the telephone, I re-read the proposed 
d ra f t  and must agree with you tha t  subparagraph (d) probably means tha t  a 
corporation by by-law may provide a r i g h t  of indemnification independently 
of subparagraphs (a)  and (b). As so read, the only l imitat ion on sub- 
paragraph (d) would be ( i )  the mandatory r ight  of indemnification provided 
by subparagraph (c),  and (ii) any public policy l imitat ion proscribed by 
the  Delaware courts. 

As t o  the l a t t e r ,  the leg is la ture  should have a paramount power 
over the courts t o  establ ish public policy with respect t o  the power of a 
'corporation t o  indemnify i t s  directors,  your stock option cases notwith- 
standing. < 

Despite the  foregoing coment on subparagraph (d), I am s t i l l  
concerned whether a court might not hold under an unfavorable fac tua l  
s i tua t ion  (and t h i s  i s  where public policy would probably come i n )  tha t  a 
corporation by by-law cannot provide fo r  indemnity,against a lower standard 
'of conduct than tha t  required under subparagraphs (a) and (b). I f  sub- 
paragraph (d) means anything, it must mean tha t  a corporation has t h a t  
r igh t ,  but i f  t h i s  i s  the in t en t  of the  leg is la ture  perhaps it should be 
made clearer  so t h a t  a.  court could eas i ly  reconcile subparagraph (d) with 
subparagraphs (a) and (b) and thus avoid the problems which we have had 
with it. One way t h i s  might be accomplished would be t o  introduce sub- 
paragraph (d) with: "~otwithstanding the  provisions of paragraphs (a) and 
(b) of t h i s  subsection. .." 

Further, I think the s tatutory mandatory r igh t  of indemnification 
(subparagraph (c) )  should be res t r ic ted  t o  one who has been wholly 
successful on the  merits. I think "or otherwise" should be stricken, A 
corporation should not be required t o  indemniQ a crook merely because he 
was successful on some technical defense. I f  a corporation by by-law 
wishes t o  provide such a broad indemnity, it i s  f r e e  t o  do so by reason of 
subparagraph (d) . . . L , - ,  



M r .  Henry M. Canby 2 

At a meeting which I attended about a Aonth ago, t h e  comment was 
a l s o  made t h a t  subparagraph (a)  should be expanded t o  cover an add i t iona l  
standard of conduct commonly found i n  some of t h e  newer by-laws i n  dealing 
with criminal  proceedings, typ ica l :  "and ~ ~ i t h  respect  t o  any criminal  
ac t ion  o r  proceeding, had no reasonable cause t o  bel ieve t h a t  h i s  conduct 
was unlawful". If t h i s  i s  more than de f in i t i ve  of "good fa i th" ,  it can 
always be superimposed by a by-law provision wr i t t en  within the  l i b e r t i e s  
of subsection (d) .  

We fu r the r  note t h a t  sect ion 141(f)  of t h e  current  s t a t u t e  
provides, i n t e r  a l i a ,  t h a t  a d i r ec to r  s h a l l  be f u l l y  protected i n  re ly ing  -- 
i n  good f a i t h  upon t h e  books of account or r epo r t s  made t o  t he  corporation 
by any of i t s  o f f i c i a l s -  I n  our view, t h i s  sect ion affords  a d i r ec to r  
broad protect ion when he a c t s  i n  a representa t ive  capacity and r e l i e s  i n  
good f a i t h  on corporate repor ts .  It permits exoneration from l i a b i l i t y  t o  
the  corporation i n  many, i f  not a l l ,  a reas  of board a c t i v i t y  when t h e  
board i s  of a type which i s  not ac t ive ly  involved i n  t h e  day-to-day manage- 
ment of the  corporation, We th ink  t h a t  t h i s  provision should be re ta ined 
(i) a s  a s t a tu to ry  r i g h t  of exoneration, and (ii) as  a s t a tu to ry  recognit ion 
-that a by-law provision containing such a r i g h t  of exoneration conforms 
with t h e  publ ic  pol icy of t he  s t a t e .  

The foregoing notwithstanding, I th ink  a good job of d r a f t i ng  has 
been done with t h e  proposed new Section 146. I leave t o  your good judgment 
a s  t o  whether any of t h e  foregoing comments a r e  deserving of consideration. 

With be s t  regards.  

Very t r u l y  yours, 



M E M O R A N D U M  

TO: ! S. Samuel Arsht, Esquire 
Richard F. Corroon, Esquire 

I /Charles S. Crornpton, Jr., Esquire 
Charles F. Richards, Jr., Esquire 
Walter K. Stapleton, Esquire 

FROM: Henry M. Canby, Esquire 

I at tach a recent paper which bears on the subject of 

indemnification. I cal l  your attention especially to  pages 18 through 

HMC :pa s 

1/5/6 7 
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COMMITTEE ON CORPORATE LAWS - -."-- 

Re:  Proposal t o  r e v i s e  Sect ion  &(c) of the  Model Business Cor- 
pora t ion  Act concerning indemnif icat ion of d i r e c t o r s  and 
o f f i c e r s  by (1) providing Al te rna t ive  Sect ion  4 ( 0 )  au thor iz ing  
indernnif icat ion ' a s  permit ted by th is  k t " ,  and g r a n t i n g  t h e  
power t o  maintain insurance,  and ( 2 )  providing a companion 
A l t e r n a t i v e  Sec t ion  CA which would dea l  s p e c i f i c a l l y  wi th  
indemnification. '  S e c t i o n  ~ I A ,  pursuant t o  a c t i o n  of t h e  
Committee, provides t h e  same s tandard  of conduct f o r  both  
d e r i v a t i v e  s u i t s  and -- t h i r d  p a r t y  a c t i o n s .  

,[-A&.t-ernat.ive)- $4 . GENERAL POWERS 

Each corpora t ion  s h a l l  have power: 

. . . (0 )  t o  indemnify, a s  permit ted by t h i s  Act, 
/ i  /: ,i-,c /&//[.*i. 

b.. 
any person who a t  any time has served o r  se rves  a s  

1 < . c - . ~ - ~ - ~ O  /\-&-- 
a d i r e c t o r  o r  o f f i c e r  of t h e  corpora t ion ,  o r  a s  a 

- d i r e c t o r  o r  o f f i c e r  of another. col-goration a t  t h e  -c- -+-c- P- / Cp,5.. / 
1.7 r eques t  of t h e  corpora t ion  Secause of i t s  i n t e r e s t  

$;h;<; &.<,@ 7 #, l/ (c 1 
I i n  such o t h e r  corpora t ion ,  o r  who a t  any t i a e  has 

served o r  se rves  i n  any o the r  capac i ty  a s  a duly 

author ized  r e p r e s e n t a t i v e  of the  corporatior1 a g a i n s t  

any l i a b i l i t y  a s s e r t e d  o r  incurred  i n  t h a t  capaci ty ;  

and t o  maintain insurance  on behalf  of any stlch 

perscn a g a i n s t  any l i a b i l i t y  a s s e r t e d  a g a i n s t  him 

i n  any such capaci ty ,  whether o r  n o t  the  corpora- 

t i o n  would have power t o  indemnify him a g a i n s t  such 

l i a 5 i l i t y  under any o the r  p rov i s ion  of t h i s  Act. 

* * *  
l ~ l t e r n a t i v e ]  SECTION &A. PRW'LSIONS CONCERNING IIDEI4NIFICATION 

OF DIRECTORS, OFFICERS AND AUTHORIZED REPRESENTATIVES, 

Each corpora t ion  s h a l l  have power t o  indenmlfy 

any person who a t  any time has served o r  se rves  a s  



a director or officer of the corporation, or as a 

director or officer of another corporation, at the 

request of the corporation because of its interest 

in such other corporation, or who at any time has 

served or serves in any other capacity as a duly 

authorized representative of the corporation as 

follows : 

A.  Whenever any such person is made or 

threatened to be made a party to an action 

or proceeding, whether civil or criminal, 

by reason of action or inaction in such 

capacity, the corporation may indemnify 

him against judgments, fines and reasonable 

expenses (including attorneys ' fees ) reason- 
ably incurred by him in connection with such 

action or proceeding or threatened action or 

proceeding, or any appeal therein, as well 
V?,. (i3. c-,.&-T -%x $7 

as amounts paid in settlements, (i) If such 

director, officer or authorized representa- 

tive is successful in the defense of such 

action on the merits or otherwise, totally 

if successful in whole and proportionately 

if successful in part; or (ii) in the event 

that the matter is disposed of by judgment 

father- -than--. -se-tt-'forth .-in- (i-)--.above ). or 

settlement o r  otherwise, it is determined 



by a  c o u r t  having appropr ia te  j u r i s d i c t i o n  

o r  a s  provided i n  B below t h a t  such d i r e c t o r ,  

o f f i c e r  o r  au thor ized  r e p r e s e n t a t i v e  ac ted  
3 .  

L2 ,&-/C ',, C..- .&*Lr-../. L . L . ~ , L ,  

i n  good f a i t h  for-a-pur-pose which he reason- 

ab ly  be l ieved t o  be i n  t h e  b e s t  i n t e r e s t s  
A 

of t h e  corpora t ion  and %ha-&--his. conduc-t; 

equ-i-tab*--and fairly- merits such indemnity, 

and, i n  c r imina l  a c t i o n s  o r  proceedings,  

i n  add i t ion ,  t h a t  he h.ad no reasonable cause 

t o  b e l i e v e  t h a t  h i s  conduct was unlawful ,  

The te rminat ion  of any such a c t i o n  by 

judgment, se t t lement ,  convic t ion  o r  upon a  

p l e a  of nolo contendere, o r  i t s  equiva lent ,  

s h a l l  n o t  i n  i t s e l f  crea.te a presumption 

t h a t  any such d i r e c t o r ,  o f f i c e r  o r  au thor ized  

r e p r e s e n t a t i v e  d id  no t  a c t  i n  good f a i t h ,  
&*-7C LL-- GS ?.-P-.'.-' ,Lw,, , 

for-a-purpose which he reasonably be l ieved 

t o  be i n  t h e  b e s t  i n t e r e s t s  of such corpora- 

t i o n ,  o r  -%-ha&-h-i-s--conduo%--df d no t  equ i t ab ly  
. . -- 

4;- ,f4 Lw-L,v. -&LL~.(~>.,,  Kw ~ % Z L ' ~ ~ , & (  

and--gad-*--me r-i%.-such- -indemnity , o r  t h a t  he 
4 

---LF 
had reasonable cause t o  b e l i e v e  t h a t  h i s  

conduct was unlawful.  

B. Any indemnif icat ion under paragraph A (unless  

ordered by a  c o u r t )  s h a l l  be made by t h e  

corpora t ion  only i f  au thor ized  i n  the  s p e c i f i c  

case:  



1. by the  Board of Di rec to r s  upon i t s  de te r -  

mination t h a t  t h e  d i r e c t o r ,  o f f i c e r  o r  

au thor ized  r e p r e s e n t a t i v e  has met t h e  

app l i cab le  s tandard of conduct s e t  f o r t h  

i n  paragraph A, made by major i ty  vote  of 

. a quorutn c o n s i s t i n g  of d i r e c t o r s  who were 

no t  p a r t i e s  t o  such a c t i o n  o r  proceeding, 

except  t h a t  i f  such a  quorum i s  n o t  obtain-  

a b l e  wi th  due d i l igence ,  o r  i f  t h e  Board. s o  

provides,  such determinat ion may be made by 

independent l e g a l  counsel i n  a  w r i t t e n  

opinion t h a t  indemnif icat ion i s  proper  i n  

t h e  circums tances because the  app l i cab le  

s tandard of conduct s e t  f o r t h  i n  paragraph 

A has Peen met by such d i r e c t o r ,  o f f i c e r  

o r  au thor ized  represent-at ive,  o r  

2. by t h e  shareholders  upon t h e i r  determina- 

t i o n  (which may be based. upon t h e  w r i t t e n  

opinion of independent l e g a l  counsel a s .  

provided i n  c l ause  1) t h a t  t h e  d i r e c t o r ,  

o f f i c e r  o r  au thor ized  r e p r e s e n t a t i v e  has 

met t h e  app l i cab le  s tandard  of conduct 

s e t  f o r t h  i n  paragraph A *  

C .  Expenses incurred  i n  defending a c i v i l  o r  

c r imina l  a c t i o n  o r  proceeding may be paid by 

t h e  corpora t ion  i n  advance of t h e  f i n a l  



disposition of such action or proceeding if 

authorized by the Board of Directors in the 

manner provided in paragraph B upon receipt 

of an undertaking by or on behalf of the 

director, officer or authorized representative 

to repay such amount unless it shall ultimately 

be determined that he is entitled to be 

inde-mified by the corporation as authorized 

in this Section. 

D, Anjr indemnification which may be authorized . 

hereunder shall not be exclusive of other 

rights to which any director, officer or 

authorized representative may be entitled, 

s h a l l  continue as to a person who has ceased 

to. be such .director, officer or authorized 

representative and shall inure to the benefit 

of the heirs, executors and administrators 

of such a person. 

E. Notwithstanding the foregoing, the corporation 

shall have power to make any other indemnifica- 

tion that shall be authorized by the Articles 

of Incorporation or by any by-law or resolu- 

tion adopted by the shareholders after notice. 
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Memorandum f o r  Messrs. Arsht and Canby 

I have reviewed pages 1 through 19 of Folk's 
Report on Close Corporations. I make the following 
suggestions : 

1. The suggested revision of J 141(b) appeat- 
ing i n  Section 1 of the Report a t  page 5 already appear6 
i n  the revision of J 141(b). 

2 .  I favor the adoption of Folk's suggestion ,' 
i n  Section 2 of h i s  Report a t  page 5 and propose tha t  
the l a s t  sentence of our presently revised J 141(b) be 
changed t o  read a s  follows: 

"The d i rec to r s  s h a l l  hold o f f i ce  u n t i l  t h e i r  
successors a r e  respectively e lected and qual i -  
f ied.  A majority of the t o t a l  number of d i -  
rec tors  s h a l l  cons t i tu te  a quorum fo r  the trans- 

the c e r t i f i c a t e  of 
greater  number. Unless 
may provide tha t  a 

n a majority s h a l l  cons t i tu te  a 
h a l l  be l e s s  than one- 

of d i rec tors  nor l e s s  
ectors ,  except tha t  when a board 

ized under the provi- 
en one d i rec tor  sha l l  
vote of the majority 

a t  a meeting a t  which 
be the a c t  of the board 
incorporation s h a l l  

e r  number." 
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3.  I favor the recommendation contained i n  
Section 3 a t  page 6 of the  Report and suggest t h a t  
5 223(a) be f u r t h e r  revised a s  follows: 

" (a )  Unless otherwise provided i n  the  
c e r t i f i c a t e  of incorporat ion o r  by-laws, 
vacancies and newly c rea ted  d i rec torsh ips  
r e s u l t i n g  from any increase  i n  the  authorized 
number of  d i r e c t o r s  may be f i l l e d  by a majo- 
r i t y  of the  d i r e c t o r s  then i n  o f f i c e ,  though 
l e s s  than a quorum, o r  by a so le  remaining 
d i r ec to r .  * I f , b y  reason of death o r  resigna- 

d v h  -tion o r  o ther  cause a corporat ion should a+ 
@&me have no d i r ec to r s  i n  o f f i c e ,  then 
any o f f i c e r  o r  any stockholder o r  an executor,  
adminis t ra tor ,  t r u s t e e  o r  guardian of a stockholder,  
o r  o the r  f iduc ia ry  en t rus ted  with l i k e  respon- 
s i b i l i t y  f o r  the  person o r  e s t a t e - o f  a stockholder,  
may c a l l  a spec i a l  meeting of stockholders i n  
accordance with the  provisions of the  c e r t i f i c a t e  
of incorporat ion o r  the  by-laws, o r  may apply 
t o  the  Court of Chancery f o r  a decree summ r i l y  
ordering e l ec t ion  a s  provided i n  5 224. 
d ~ * 3  

yLme 
4. Folk 's  recommendation i n  Section 4 a t  page 7 

of h i s  Report already appears i n  revised $j 141(f) .  A t  
page 18 Folk suggests some language which would permit 
l e s s  than a l l  the  d i r e c t o r s  t o  consent t o  ac t ion.  He 
favors the  requirement of  unanimous consent and I agree. 
Query, however, whether my pos i t ion  i s  incons i s ten t - to  
the  revis ion now contained i n  5 228(b)? 

5 .  The subject  matter  of Folk 's  discussion i n  
Section 5 a t  page 8 has been d e a l t  wi th  i n  our rev i s ion  
of  5 228 (b) . 

6. I would follow Folk 's  recommendation i n  
Section 6 a t  page 10 of the Report and i n s e r t  "or of any 
o ther  s e c u r i t i e s  having vot ing power'l a f t e r  "thereof" i n  
the  second l i n e  o f  $j 102 (b) ( 4 ) .  i .  
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7.  1 agree with Folk's comment i n  Section 7 
a t  page 11 of the Report. 

8. I would add a new 8 242(d) (4) i n  accordance 
with the recommendation i n  Section 8 a t  page 11 of the 
Report a s  follows: 

"(4) Whenever the c e r t i f i c a t e  of incor- 
poration s h a l l  require f o r  ac'tion by the board 
of directors ,by the holders of any c l a s s  or  s e r i e s  
of shares o r  by the holders of any' other securi-  
t i e s  having voting power the vote of a grea ter  
number o r  proportion than i s  required by any sec- 
t ion of t h i s  t i t l e ,  the provision of the c e r t i f i -  
ca te  of incorporation requiring such grea ter  vote  
s h a l l  not  be a l te red ,  amended o r  repealed except 
by such grea ter  vote." 

9. The substance of Folk's recommendation i n  
Section 9 a t  page 12 of the Report already appears i n  
subsection (c)  of revised J 218. 

10. I favor expanding 5 218 t o  include reference 
to irrevocable proxies as discussed i n  Section 10 a t  page 
13 of the Report. I would r e l e t t e r  present subparagraph 
(d) of 8 218 and i n s e r t  a new subsection (d) a s  follows: 

"(d) A duly executed proxy s h a l l  be i r r e -  
vocable i f  it s t a t e s  that  i t  i s  irrevocable and 
i f  and only so long as  i t  i s  coupled with an 
i n t e r e s t  su f f i c i en t  i n  law to  support an i r r e -  
vocable power coupled therewith. Without l i m i t -  
ing the general provision of the foregoing, a 
proxy 4s coupled with an i n t e r e s t  and i s  i r r e -  
vocable i f  i t  i s  held by any of the following 
persons o r  h i s  nominee: 

"(1) A pledgee under a , v a l i d  pledge; 

"(2) A person who has agreed to  purchase 
shares under an executory contract  of sa le ;  



Memorandum f o r  Messrs. Arsht and Canby 
Page Four 
December 13, 1966 

"(3) A credi tor  who extends o r  continues 
credit,-t;;o the corporation i n  consideration of the 
proxy i f  the proxy s t a t e s  tha t  i t  i s  given i n  
consideration of the extension o r  continuation 
of c r e d i t ,  the amount thereof and the name of the 
c redi tor ;  

" ( 4 )  A person who has contracted t o  
perform services for  the corporation i f  h i s  
contract  of employment requires such a proxy 
as  pa r t  of the consideration therefor and i f  
the proxy s t a t e s  tha t  i t  was given i n  considera- 
t ion of the  contract  of employment and s t a t e s  
the name of the employee and the period of em- 
ployment contracted fo r ;  o r  

"(5) A person, including an a r b i t r a t o r ,  
who has been designated to  vote shares by or  i n  
the manner provided i n  a voting agreement author- 
ized by subsection (c) of t h i s  section.  

"Any proxy which i s  irrevocable under the provisions 
of subparagraphs ( I ) ,  (2), ( 3 ) ,  ( 4 )  or  (5) of t h i s  
subsection s h a l l  become revocable, as  the case may 
be, when the pledge i s  redeemed, o r  the executory 
contract  of s a l e  of shares i s  performed, o r  the 
debt of the corporation i s  paid, o r  the period of 
employment i s  terminated, or  the voting agreement 
i s  terminated. An irrevocable proxy permitted by 
t h i s  section s h a l l  not  be e f fec t ive  beyond ten years 
from the date of i t s  execution, but the pa r t i e s  may 
extend the duration f o r  as  mapyadditional periods, 
each not to  extend ten years, as they may desire .  
The v a l i d i t y  of an irrevocable proxy, otherwise 
lawful, s h a l l m t  be af  fected during a period of 
ten years from the date when i t  was created o r  
extended a s  provided herein by the f a c t  tha t  under 
i t s  terms i t  w i l l  o r  may l a s t  beyond such ten-year 
period. Any extension of the proxy s h a l l  not afgect  
the r i g h t s  o r  obligations of persons not pa r t i e s  
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thereto.  A purportedly irrevocable proxy may 
be revoked by a purchase of shares subject  to  
t h i s  proxy unless the existence of the proxy 
and i t s  i r revocabi l i ty  i s   conspicuously noted 
on the c e r t i f i c a t e  representing the shares o r  
i s  ac tua l ly  known t o  the p u r ~ h a s e r . ~ ~  

11. The substance of Section 11 a t  page 15 of 
the Report i s  already included i n  5 218(b) and (d) . 

12. I see no necessity f o r  t h i s  provision i n  
view of other  provisions i n  218. 

Vice Chairman. 

RFC : mp 

c.c.  C .  S. Crompton, Jr., Esq. 
C .  F. Richards, Jr., Esq. 
W. K. Stapleton, Esq. 
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December 21, 1966 

Memorandum t o  Messrs. Arsht and Canby 

I enclose copy of a l e t t e r  I have received 

from Ernie Folk. It seems t o  me t h a t  h i s  comments a r e  

he lpfu l .  

Richard F. Corroon 

4 
C . C .  C .  S. Crompton, Jr., E s q .  (Enc.) 

C. F. Richards, Jr . ,  E s q .  (Enc.) 
W. K. Stapleton,  Esq. (Enc.) 
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Memorandum to  Messrs. Arsht and Canby 

I enclose my attempt t o  s impl i fy '§  244. I have 
made the following changes : 

1. As I read present subsection *(b), there a r e  
a t  l e a s t  fourteen d i f f e ren t  manners i n  which c a p i t a l  can 
be reduced. I think tha t  many of these manners overlap 
and tha t  they can be consolidated in to  a smaller number. 
Subsection (a)  of the enclosure represents my e f f o r t s  i n  
t h i s  regard. I have not attempted to  change the substance 
of present subsection (b) and any such change i s  inadvertent.  

2 .  I have changed the order of present subsections 
(a) and (b) i n  the i n t e r e s t  of logic,  

3.  I have made some minor language changes i n  
present subsection (a ) .  

d" Richard F. Corroon, 
RFC : mp Vice Chairman 
C. C. a r l e s  S. Crompton, Jr., Esq. 

Walter K. Stapleton, Esquire 
Charles F. Richards, Jr., Esqi 

Encs , - 

d 4 .  There a r e  minor language changes i n  subsection . , 

@ ) a  

5. I have changed subsection (e) t o  provide f o r .  
publictation only once instead of three times. The concept 
of protecting c red i to r s  by publishing not ice  seems s l i g h t l y  
archaic. I would'be wi l l ing  to  eliminate the requirement 
of publication, but ,  i f  i t  i s  t o  be kept, I believe a s ingle  
publication shopld be su f f i c i en t ,  
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January 4 ,  1967 

Memorandum f o r  Messrs. Arsht and Canbv 

Sometime ago, I was given the t ask  of rev i s ing  
5 366 of T i t l e  10 t o  e l iminate  the  p o s s i b i l i t y  of another 
Breech s i t u a t i o n ,  where M r .  Breech had h i s  shares of 
Ford Motor Company sequestered t o  compel h i s  appearance 
i n  an ac t ion  involving TWA, which had no connection wi th  
Ford. I have prepared a d r a f t  so  providing. 

J i m  Latchum a l s o  thinks the  s t a t u t e  should be  
changed wi th  respec t  t o  the  r e l ea se  of  property a f t e r  a 
general  appearance has been entered.  The d r a f t  a l s o  
covers t h i s .  point .  

The f i r s t  change may r a i s e  cons t i t u t i ona l  
quest ions.  A s  revised,  the s t a t u t e ,  would permit an ind i -  
v idua l  p l a i n t i f f  t o  sequester  whatever he c o u l d , f i n d ' i n  
t h i s  S t a t e ,  whereas a corporate p l a i n t i f f  would be l imi ted  
t o  se iz ing shares of i t s  own stock. I gave considerable 
thought t o  l imi t i ng  s e i z u r e  t o  property which bears  some 
r e l a t i o n  t o  the  controversy. However, t h i s  r a i s e s  ex- 
tremely d i f f i c u l t  quest ions of  d r a f t i n g  and administra- 
t i v e  and s t a t u t o r y  problems, 

Richard F. Corroon 
RFC : mp 
C.C.  C. S. Crompton, Jr., Esq. 

C. F, Richards, Jr., Esq. 
W. K, Stapleton,  Esq. 

Encs. 
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Dear Sam: 

Your l e t t e r  of February 15 t o  Henry and me 
a r r ived  while I was out  of town. Natural ly,  we should 
be f l a t t e r e d  t h a t  the  American Bar Association Committee , 

has decided t o  follow the Delaware d r a f t .  I agree wi th  
a l l  the  changes suggested by Orvel Sebring, except f o r  
one. I th ink "or n o t  opposed to" means exact ly  what i t  
says and am surpr ised t h a t  the  members of the  ABA 
Committee were confused by the  phrase. I think the 
quoted language adds.something t o  the  d r a f t .  Although 
I do no t  f e e l  s t rongly  on t h i s  point ,  I would vote  t o  . 
keep the  phrase i n  the  proposed Delaware s t a t u t e .  

Sincerely yours, 

RFC : mp 
C.C. Henry M. Canby, Esquire 

Charles-S.  Crompton, Jr . ,  Esquire 
Charles F. Richards, Jr . , Esquire 
Walter K. Stapleton,  Esquire 

/ 
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MORRIS, NICHOLS, ARSHT & TUNNELL 
Du PONT BUILDING - WILMINGTON 1. DELAWARE 

TELEPHONE OL 8-9201 

Henry M. Canby, Esqu5~8 
R5chard F. Corroor?, Esquire 
Charles F. Rlchmds, YP,, Esquire 
Chasles S . C~omp%on, 9'. , Esqulyoes 
Walter StapleLon, Esquire 

Enclosed are esgles 09 the Havenibex 28, 1966, 
draft of sunendmen% to the Bemsylvmia BusSness Co~pora- 
t i o n  Law and %he Jmt't.wgr issue of %he Pennsylvania Baa? 
AssscSa%ion quaa~ta~ly which contains Lhe Pemaylvanfa 
comi"cee e' s repo~'i; beginning at page 201. 

The enc9osed papers were sen$ t o  m e  by Pk. John 
Mulfo~d, of D~fghker, Biddbe and Reach, who is chalmm of 
the PennsyZvmia Bar Association eorpora%Pon law commi'clec 
which is sponse~ing the new sLa%ute. 

SSA : fw 

Enclosures 



( qYliCurrcnt Section Number  
I ,  NEW TEXT -- 

FOREIGN CORPORATIONS . , 

do business in State; procedure 
~X,~~J..,~~OC~;PPX&W~~~&~~Y\~;XZ~&~K~S 

*nsr~fim>:&+B;:%-i.fQk, sllall do any L~lsi~iess in tiiis Statc, tlirough 
or by bbrancl~ o!Xces, agents or rcpresctitiitives located in this State, 

I until it shal! have filcdin the oi?i& of of State of this 
i State a certified copy of its charter 

i : authorized agcnt in this Sta 
! ment of the assets and liabilities of 

paid to the Secretary of State, for the use 07 the state, $25. 
-- (6) The certificate of the Secretary of State, under his seal of 

' 

office, of the filing of the charter shall be delivered to the agent bp 
: agenb upon the payment to the Secretary of State of the usual fees 

. ; for making certified copies, and the certificate shall be prima facie 
, evidence of the right of the corporation to do business in this State. 

, . (d, The S cretary of Statc, airer issuing the mrtificate prescribed 
in subsectiori ( h of this section, and delivering it to the agent 
-of the foreign corporation shall issue a certificate to the pro- 
thonotary of each county of this State containing the name of the : I I ,. . 

! agcnt -s oi the foreign corporation, and the state in which it . i P 1 
! is incorporatcd. t ,  I 

> --,~---,----,---,-,---,- 
<..- --- -.----- -."-- ---- I-- 

I-: 

Section -. &fin3 % % a ~  at Fo~c4.gn - C z p x x c ~ i .  
' d  . . , - ' 

.qn n ~ ~ r e : l @ n  cwporrat Pan " % ~ ' ~ C B R B  a 
organized under ~~~-GL;~C-ACP Wan 



$342. Additional requirements in case  of amendmefit 
of charter, merges 

Every foreign corporation admitted to do business in this State 
which shall amend its charter from time to time or shall be a party to a 
merger 

shall, within 30 days after the time the amendment or merger 
becomes effective, file with the Secretary of State of this 

State a copy of the amendment or a copy of the article ,oS: .e ger or con- 
solidation, duly certified by the proper officer of the h G % d t c h  the 
corporation shall have been incorporated or ~~ndler the laws of which the 
merger was effected. 



;; .J 

j ! Current Sect  ion  Nu~nber 
I 

j , CURRENT TEXT 
New S e c t  ion Number 

- .  .. * . . - . ._  . _ ~ _  ,, - -  - ,. 

ws of any other state, or the I led to be doing btssiriess in this 
be required to colnyly with the pro& 

f this title, under the foliowing condi- 

r or a similar business, merely rec~iv- 
or otherwise in pursuance of letters, circulars, 

rtising, or solicitation, accepting the 
ng them with goods shipped into this 

either rcsident or traveling, to soIicit 
lay of samples or othcrwise (whether 
this State), all orders being subject 

corporation witl~out this State, and 
being shipped in pursuance thereof 
dce or to the seller or his agent for 
sarnples kept within this State are 
es only, and no sales, repairs, or 
on hand in this State; 

.. - -  

1 
...__ -____ _.-___-._ 

. , b 

, , 

{ 
-.-.*-,&..-.",-" . m y - . - .  

(3) Xf it sells, by 1 .. , 
!. 1 agrees, by tthc contract 
,' ! 

I chinery, plants, or equi 

I \ of which within t l~is  S 
rleers or slcilled eo~ployes performing lot generally available, i 

' , arid as a part of the contract of sale ft~rnish such services, 
I and such services only, 

: I 

.. 
i 
' .  
\ 

- I or any of them, are 9 I 

. 
, . 

. . \ 

1 
-- 

. __I_____ . -~ -  - 
' 1 



+$!3: , . - q ~ z ~ c n t  Sec t  ion Nuinber .' . \ r  

New Sect ion Nunber 
NFA TEXT 

. tion:- 
(1) Ii it is in the mail order or a similar business, merely receiv- 

i ing orders by mail or otherwise in pursuance of letters, circulars, 
, 

; catalogs, or other fornls of advertising, or solicitation. accepting the 
i *rders outside this State, and filling them with goods shipped into this 

State from without same; 
(2) If it cmploys sales~nen, either rcsident or traveling, to solicit 

orders in this State, either hy display of samples or otllerwise (whether 
or liot slaintaining sales ofiices in this State), all orders behg subject 
(6 ~t~q I t - I , ~ : ( l  ~IIC O f f i ~ ~ ~  of tile corlroration ~vithuat this State. and 

goodr aplrlic;lhlr to orders hi fig riilpjird iii [m h ioc 'cd  i l t r ~  csiil 

frolll witlrol~t this State to the vci~dec or to tlic seller or his agrnt for 
dc{ivcry to the vendee, and if any sampler kept within this St:ite arc 
for display or advertising purposes only, and no sales, repairs, or 
replacements arc niade from stock on hand in this State; --.w-,'_,,,-.--- 

._ _ _ _  . _.< 
__._ " -. . .- - . _ . .. ,_ . _ ..- ,-.- 

- - . ..- . . . . ~ ---,*. . - '-'-'-- .- . . . -. . -. - -  - . - . . -  -.. ... - - - - - - -  . ,.- . (3) If it selb, by contract consunlmrted outside this State, and 
agrees, by the contract, to dciircr into from without this State, ma- i [ 
chinery, plaiits, or equipment, :he constr~tction, erection or ir~stallatioq 

. of which wit!iii~ this Stnte reqeires the supervision of technical cngi- 
I neers or skilled ernf~loyes perfurnling scrvices not generally mailable, 
; and as  il p r t  of the contract of sale agrees to furliish soc11 servitu, 
I and sucli services only, to the vcndce ri the time of construction, crrc- I ; tion o r  installation ; 

(4) If its busiliess operatioils withi11 this State, althougrl not fall- : ing within the ternls of paragraphs ( I ) ,  (Z), and (3) of tl,is section 
r of them. arc nevertheless whol1y i n k r s u k  in &-,-ter; -%-% \ 

- - - - -- - .. .-. . . -- ---a_-_ 
, , - --.--- . 

_ _ _ . I ^ - - - - - -  . . ,  . 
(5) If it is an insurance company doiog business in this State. 

. T h e  provisiotls of this section sIiall have no application to 
( the question of whether any foreign corporation is subject to 
I ,  
, service of process and suit in t h i ~ _ ~ { ~ ~ ~  tinder Section 353 of this 

Title. _ _ ^ ,__  _ _ _ _ _ r l _ _ _ _ - ~ _ _ _ _ _ , - _ _ _ _ ^ _ _  _I__^_^-_ ---- --1 ----1-.- --- ---.-- ------'---.-------l-- 



$344, Annual report 

On or before the 30th day of June in each year, a foreign 
corporation doing business in th is  State shall file a report with the 
Secretary of State. The report shall be made on behalf of the corpo- 
ratton by its president, secretary, treasurer, or other offices duly 
authorized so to act, or by any two of its dhectors, or by any two of 
its incorporators in the event its board of directors shall not have been 
elected ., The fact that an individual's name Is signed on a certification 
attached to n corporate report shall be pdma facie evidence that such 
individual is auf.horized to certify the report on behalf of the corporation; 
however, the official title or position of the individual signing the corpo- 
rate report shall be designated. The report shall be on a calendar year 
basis and shall state with the degree of particularity required by section 
102a [22) 005 this title, the location of its pstncipal office in this State; 
the name of the agent upon whom service of process against the corpo- 
ration may be served; the tscatton or locations (city or cities, town or 
towns, street or streets, and number of same, if number there be) of 
the place or phees  of business of the corporation without this  State; 
the name$ and addresses of ail the directors and officers of the corpo- 
ration and when the term of each expires: the date appointed for the next 

in real, estate and manufacturing En Ghes State, and the tax paid thereon; and, 
if exempt from taxation for any causeo the specific facts entitding the  corpo- 
ration to exemption from taxation ., 

No change suggested, 

*SO enacted. 



S345, Failure % file report 
+-= 

Upon $a tlwe , neglect or refusal. of any foreign 
corporation to Zfle an annual report as requlsed by section 344 of this 
title, the Secretary of State shall investigate the reasons therefor and 
shall terminate the right of the foreign corporation to do business wtthtn 
this State upon failure of the corporation to file anz annual report within 
any two-year period. 



agents f 
pro~otaries8 duties and fee 

n each county of this State shall procure 
and keep a book, t"Recsrd of Agents of Foreign Gorpora- 

corporation, c 
341 of Ohas tit1 

poration is incorp nd the date of the filing of 

No change suggested, but is this section necessary at a U ?  



'3347 * Senice of process "+k 

, all orders 

given to the agent of the corporation designated In accordance with 
sectt~n 341 of this title, and such service or n~tice shall be as eltfectual 
and shall operate as  if it had been served on or given to the corporation. 

10 us 53 11 1 provides that process is to be served on the president 
or head officer if residing in the State and, if not, on any officer, director 
or manager. It pmvfdes that tn the case of a foreign corgosatlon, if none 
of the aforementioned people are residents and there is no certified agent, 
process may be sewed  on any agent then in the State. 



9348. Change of agent upon whom process may be served 
(a) Any foreign corporation, which has qualified to do business 

in this State, by filing a certificate of the same kind and nature, and 
executed as required by section 341 of this title, may change its agent 
a.nd substitute another agent for the purposes of this subchapter. 1 
U ,- of his j 

(b) Any individual or corporation t- designated by , . 

8 foreign corporation as its authorized agent for service of process may 1 '  
resign by filing with the Secretary of State a signed statement that 
he or it is unwilling to continue to act as the agent of the corporation ' I 

for service of process, including in the statement the post office address 
of the corporation. Upon the expiration of 30 days after the filing of 
the statement with the Secretary of State, the capacity of the indi- 

I 
I 

vidual or corporation, as agent, shall terminate. Upon the filing of the 
statement, the Secretary of State forthwith shall give written notice, 

. .. 
-h to the corporation%?%e filing of the statement, which notice 

, shall be addressed to the c$rporation at the post office address given in 
the statement. 

. (c) If any agent designated and certified as required by sec- 
tion 341 of this title shall die or remove from this State, or resign, 
then the foreign corporation for which the agent had been so desig- 
nated and certified shall, within ten days after the death, removd 
or resignation of its agent, substitute, designate and certify to the 
Secretary of State, the name of another agent for the purposes of 
this subchapter, and all process, orders, rules and notices mentioned 
in section 347 of this title may be served on or given to the substituted 
agent with like effect as is prescribed in said section. 

I 
J 

. 1 



I § 349. Violations and penalties 
Any foreign corporation . . 

-business of any kind ' ' this State without first 
having complied with sect-s titl$s%k%$ fined not 
less than $200 nor more than $500 for each such offense. Any agent 

. - of any foreign corporation that shall business 
h t i i i i ibs th is  State for any foreign corporation before the foreign cor- 

poration has complied with all of said s e e t i o n ~ ~ ~ k  fined not less 
than $100 nor more than $500 for each such offense. 

* - 

No change suggested 





DELAWARE CC3RPORAIBkON LALV REVBSION COMMITTEE 
350 DELAWARE TRUST BUILDYNG 

WILMINGTON, DELAWARE 79801 

CLARENCE A .  SOUTHERLAND 
CHAIRMAN 

RICHARD F. CORROON 
VICE CHAIRMAN 

S. SAMUEL ARsHT 

HENRY M. CANBY 

ELlSHA C. DUKES 
SECRETARY O F  STATE O F  DELAWARE 

DANIEL L. HERRMANN 
DAVID  H. JACKMAN 
ALFRED JERVIS 

IRVING MORRIS 
! MRS. MARGARET S. STOREY 

DIRECTOR CORPORATION DEPARTMENT 

DEPARTMENT O F  STATE O F  DELAWARE 
SECRETARY 

Arsht, Esquire 
Canby, Esquire - Charles S.  Crompton, J K . ,  Esquire 

Charles F. Richards, Jr., Esquire 
Walter K. Stapleiton, Esquire 

Gentlemen : 

- 
F have talked t o  Margaret Storey about 

$ S  133 and 134. She believes ghat upon Zhe change 
of address o r  res ign~Zio;-~  of a res iden t  agent the 
Z i 2 i z g  of a single certificate f s preferable .  

Sincerely d yours ,  

RFC : mp 




