MINUTES OF FIRST MEETING OF

DELAWARE CORFORATION LAW STUDY COMMITTEE

The first meeting of the Delaware Corporation Law Study
Committee was held at the Hotel DuPont, Wilmington, Delawvare,
on the 21st day of January, 1964, at 1:00 P. M.

Present: Former Chief Justice Clarence A, Southerland
Secretary of State Elisha C. Dukes
Messrs: S, Samuel Arsht
Henry M. Canby
Richard F. Corroon
David H., Jackman
Alfred Jervis
Irving Morris
Margaret S, Storey

Former Chief Justice Clarence A. Southerland was elected
Chairman, Richard F. Corroon was elected Vice-Chairman and
Margaret S. Storey was elected Secretary of the Committee.

The Chairman and the Secretary thereupon entered upon the
discharge of their duties,

The Committee discussed the advisability of making a
comprehensive study of the Delaware Corporation Law with the
possibility of revising the law so as to make it comparable
with recently enacted legislation in other states. It was decided
that members of the Committee should meke inquiries of other law
firms and corporations, then report their findings at a later
meeting of the Committee.

Mr. Canby was requested to 3pntact Chancellor Seitz about
the possibility of retaining Professor Ernest Folk of the
University of North Carolina to assist in the study of the

Delaware Corporation Law,.



Upon motion, duly made, seconded and carried, the meeting

ad journed, subject to the call of the Chairman.
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MINUTES OF SECOND MEETING OF
DELAWARE CORPORATION LAW STUDY COMMITTEE

The second meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter & Anderson, Esgs.,
Delaware Trust Building, Wilmington, Delaware, on February 25th,
1964, at 11 otclock A. M,

Present: Former Chief Justice Clarence A. Southerland,

Chairman of the Committee

Secretary of State Elisha C. Dukes

Judge Daniel L., Herrmann

Messrs: S. Samuel Arsht
Henry M. Canby
Richard F. Corroon
Alfred Jervis
Irving Morris
Margaret S. Storey

Since the last meeting, the Chairman had sent each member of
the committee a copy of an excerpt from a letter from Professor
Ernest Folk, School of Law, University of North Carolina, Chapel
Hill, North Carolina, in reply to a letter written to him by
Chancellor Seitz at the request of Mr. Canby. A copy of this
excerpt has been placed in the minutes book.

After a discussion of the qualifications of Professor Folk,
and the probably salary he would receive, it was moved by Judge
Herrmann that he be asked to come to Delaware. The motion was
seconded by Mr. Dukes and unanimously carried. The Chairman of
the Committee was inatructed to write Professor Folk asking him
to come to Delaware to discuss the Corporation Law,

It was decided to request Professor Folk in his study of
of the law:



1. To take an overall survey of the statute so there
would be no conflict between various sections;

2. To ascertain what other states have to attract
corporations that we do not have;

3« What his recommendations would be for amending
our law,.

A short discussion was held regarding the sequestration
law and it was decided to ask Professor Folk to also consider
this law, although it is not a part of the corporation law,

Mr. Dukes asked what the deadline would be for completion
of the study and it was felt by most of the members that
Professor Folk would complete it during his summer vacation so
that any amendments could be introduced at the next session of
the Legislature.

Mr. Corroon suggested the Corporation Law Committee of
the Bar Assoclation be asked to assist this committee.

Mr. Jervis suggested that any questions received by this
committee be submitted to the Law Committee of the Bar Associa-
tion for their comment.

The meeting thersupon adjourned, subject to the call of
the Chairman.
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MINUTES OF MEETING OF
DELAWARE CORPORATION LAW STUDY COMMITTEE

March 20, 1964

A meeting of the Delaware Corporation Law Study Committee
was held in the offices of Berl, Potter and Anderson, Delaware Trust
Building, Wilmington, Delaware, on March 20, 1964.

The meeting was called to order at 11:00 A, M. by former Chief
Justice Clarence A, Southerland, Chairman of the Committee, Others
present were:

Elisha C. Dukes, Secretary of State

Judge Daniel 1.. Herrmann

S. Samuel Arsht, Esquire

Richard F. Corroon, Esquire
Alfred Jervis

FXARE AL S8 Xl XES {8 XXX

David H. Jackman

Henry M. Canby, Esquire

Professor Ernest L. Folk, III

The Committee interviewed Professor Ernest L. Folk, III,
questioning him on his views of the Delaware Corporation Law and
the desirability of possible revisions in order to make the Delaware
Law more efficient from a legal and business standpoint. After dis-
cussion, the following motion by Mr. Canby, seconded by Mr. Dukes,
was adopted with Mr., Jervis dissenting:

RESOLVED, that the Committee employ Professor Ernest L.

Folk, III, for the purpose of making a survey of the Delaware

Corporation Law and comparing it with the Corporation Law in

other jurisdictions. Upon completion of said survey, such recom-

mendations as he may deem beneficial to improved Corporation

Law in the State of Delaware shall be submitted to the Committee.

The fee for this survey was fixed at $5, 000. 00 plus expenses. The



time of completion of the survey was set for September, 1964, so that
ample time could be given to the preparation of legislation for intro-
duction at the next session of the General Assembly.

There being no further business, the meeting adjourned at 12:3;0

P. M.

Respectfully submitted,
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Acting Secretary
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MINUTES OF FOURTH MEETING OF
DELAWARE CORPORATION LAW STUDY COMMITTEE

The fourth meeting of the Delaware Corporsation Law Study
Committee was held at the offices of Berl, Potter and Anderson,
Esqs., Delaware Trust Building, Wilmington, Delaware, on July
1y, 196L.

The meeting was called to order at 10:30 A. M. by former
Chief Justice Clarence A. Southerland, Chairman of the Committee.
Other present were:

Judge Daniel L. Herrmann
S. Samuel Arsht, Esq.
Henry M. Canby, Esq.

Mr. Alfred Jervis

Mr., David H. Jackman
Irving Morris, Esq.
Margaret S. Storey

The Chairman stated he had talked with Professor Folk by
telephone and advised him that the format of the report was
acceptable. The committee agreed with the Chairman.

The Chairman stated the next business before the meeting
was to revise and approve the letter to be sent to law firms.
Mr. Jervis read a portion of a letter from his executive office,
objecting to reference being made to Professor Folk in the letter
to be sent to the law firms. After discussion, it was agreed
the last clause of the first paragrasph of the letter referring
to Professor Folk, be omitted. Judge Herrmann suggested an
addition be made to the letter advising the law firms of the

reasonableness of Delaware taxes and fees applicable to cor-

porations. Mr. Morris discussed the possibility of broadening



the letter so that the law firms would know that Delaware is
thinking about the problem and Mr. Jackman stated we should
publicize the serious effort being made to attract corporations,
The Chairman agreed to follow the suggestions and redraft the
letter.

Mr. Morris requested a copy of the letter be sent to several
accounting firms and certain additional legal firms. After dis-
cussion it was agreed to send a copy to one of the law firms and
to three of the large accounting firms as well as to the Delaware
Society of Certified Public Accountants.,

At the request of the Chairman, Mr. Jervis and Mr. Jackman
agreed to furnish lists of attorneys and General Counsel repre-
senting the larger Delaware corporations. Mr. Canby agreed to
furnish a 1list of the law firms @ eviously contacted.

Mrs. Storey offered to have the letters prepared and mailed by
the Corporation Department of the office of the Secretary of State,
the original signed copy of the letter to be furnished by the Chair-
man. Mr. Dukes had previously advised the cost of stationery was
to be paid from the budget allowance for the committee,

The Chairman stated the screening of the replies would be
time consuming, whereupon Mr. Jackman and Mr. Jervis offered to
screen the replies and make a report to the committee,

The members discussed various sections of the report made
by Professor Folk. Mr. Jervis, Mr. Jackman and Mrs. Storey
agreeing that the Section providing for reservation of names ;&;
not be included in the law. Mr. Jackman emphasized that Delaware

should not adopt the Model Act because we do not want to be a



"me too" State in view of the fact that in the past most of the
other States had copied our laws and that we should be a leader

not a follower,

It was moved by Mr. Jackman and seconded by Judge Herrmann‘é/
that recordation as presently practiced should be continued, ‘
sub ject however to a change in the effective date. The effective
date to be the date a certificate is filed with the Secretary of
State, provided a certified copy is recorded within ten days after
such filing. If it is not recorded, the effective date is to be
the date of filing with the Secretary of State.

Mr. Morris emphasized that a thorough study should be made
of the law so that whatever changes are to be made, should be
made at this time, rather than make changes each year. He also
suggested the data furnished by Professor Folk be divided among
the members of the committee so that each member could concentrate
on one portion and report at the next meeting.

The chairman then assigned various sections of the Folk
report to each member of the committee, the members to report
at the next meeting. The following 1s the list of assignments
of the several subjects:

Subchapter 1.

Section Sub ject Pages of Report Member Assigned
103 Filing & Recording 1-8 Mr. Dukes
Mrs. Storey
Former Chief
" " L4 (Phrasing) Justice Southerland
105 Certificate as Evidence 8-9 Mr. Arsht
101 Corporate Furposes 10-11 Former Chief

Justice Southerland
Incorporation Procedure 1ll-13 Mr. Arsht



Section Sub ject Pages of Report Member Assigned

102 Contents of Certificate 13=-21 Mr. Canby
106 Beginning of Existence 21-22 Mr, Jervis
Mr., Jackman
(none) Reservation of Name 23-26 Mr. Dukes
Mrs., Storey
102,107~ Organization 26-29 Mr., Jervis
108 Mr. Jackmam
109, 122 By-Laws 30-35 Judge Herrmann

Subchapter 2.
121-122 Powers 36-46 Mr. Arsht
127 Ultra Vires 4 7-50 Mr. Morris

The chairman tentatively set the date for the next meeting
as August 3rd, 1964, at 10:30 A. M.

There being no further business, the meeting adjourned.
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MINUTES OF FIFTH MEETING OF
DELAWARE CORPORATION LAW STUDY COMMITTEE

The fifth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,
Esqs,, Delaware Trust Building, Wilmington, Delaware, on
August 3, 196l.

The meeting was called to order by former Chief Justice
Clarence A. Southerland, Chairman of the Committee,

Others present were:
S. Samuel Arsht, Esq.
Irving Morris, Esq.
Margaret S. Storey

The Chairman stated that because of lack of a quorum, no
final action could be tsken but certain matters could be
discussed and tentative conclusions reached.

The Chairman stated that replies were beginning to arrive
from law firms to whom letters had been sent. He mentioned ore
from a law firm in Atlanta, Georgia regarding sequestration.

Mrs. Storey gave ﬁer views on recordation (pages 1 to 8 of
the Folk draft) and the members present agreed that recordation
should be continued as at present, subject to the following change:

The effective date of the creation of the corporation would

'

be deemed to be the date of filing with the Secretary of State, v

|
provided that the recordation take place within ten days there-,j
i
|
after. If the certified copy is not recorded within ten days, \
the effective date would be the date of filing with the Secretary

of State,



Re: RESERVATION OF DOMESTIC CORPORATE NAME
(Pages 23 to 26 of the Folk draft)

Oral or written application, subject to renewal for thirty
days, was approved in principal, subject to redrafting the
language after consultation with the Corporation Depasrtment.

Re: REGISTRATION OF NAMES FOR FOREIGN CORPORATIONS

Having reviewed the section of the Folk draft dealing with
registration of names of foreign corporations, it was agreed to
defer any tentative decision pending a meeting of a quorum of
the Committee,

Mr. Morris suggested an amendment to Section 102, protecting
from use by a Delaware corporation, the name of s foreign corpora-
tion gqualified to do business in Delaware. 1t was tentatively
agreed that this was a good idea and that appropriate language
should be added to Section 102 (a) (1).

The members present tentatively approved the redraft of
Sections 107 and 108 (pages 26 to 29 of Folk draft) relating
to the organization of corporations - subject to the deletion of }Pg
the word "date" in the first line of redrafted Section 108 (a).

Mr., Morris discussed Ultra Vires with the other members
present.

The Chairman stated he had assigned to himself the Folk
draft (Pages 51 to 53) dealing with directors, Section 141 and
223, also Section 1442 dealing with officers (Pages 66 to 75
of the Folk draft).

Since the receipt of these drafts, Professor Folk has sub-
mitted two additional drafts. The Chairman assigned to Mr.
Corroon, INDEMNIFICATION OF DIRECTORS AND OFFICERS (Pages 76 to



96 of the Folk draft. STOCKHOLDERS DERIVATIVE SUITS (Pages
97 to 109 of the Folk draft) was assigned by the Chairman to
Mr. Morrise

The Chairman stated he would be on vacation beginning the
week of August 10th, therefore, Mr. Corroon, the Vice-Chairman
would call the next meeting.

There belng no further business, the meeting adjourned.
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MINUTES OF SIXTH MEETING OF
DELAWARE CORPORATION LAW STUDY COMMITTHE

The sixth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,
Esqs., Delaware Trust Building, Wilmington, Delaware, on
September 3, 196}, at 10 ofclock A. M.

The meeting was called to order by Richard Corroon, Esq.,
Vice~Chairman of the committee who acted as Chairman of the
meeting. Others present were:

S. Samuel Arsht, Esq.
Henry M, Canby, Esq.
Prof. Ernest L. Folk, III
Mr. Alfred Jervis

Mr., David H. Jackman
Irving Morris, Esq.
Margaret S. Storey

The Chairman stated that a number of reports had been
received from Prof. Folk and that Chlef Justice Southerland
would assign the remaining sections of the report upon his
return from vacation.

Mr. Jervis advised the committee he is sending a copy of
each report to his executive office for study and comment.

Prof. Folk stated his report 1s approaching completion
and he discussed various subjects with the members of the
committee but no action was taken on any of them.

Mr. Canby opposed the use of accounting terms in any
part of the law. Section 24} was discussed and it was suggested

a reduction of capital could be through directors action with-

out consent of stockholders,



Mr. Arsht discussed the determination of liquidating
value of stock and it was tentatively agreed not to follow
the policy of the S.E. C. on this.

Mr. Morris gave his opinion that too many changes in
the law would have an adverse effect and the committee should
make only changes which it considered absolutely necesgsary.

Prof. Folk discussed the/abolishment of appraisal rights
since a proxy statement would furnish stéckholders with
pertinent information., Mr. Arsht discussed elimination of
appraisal rights where there is an established market price.
Mr. Morris questioned how many cases there had been recently
dealing with appraisal.

A brief discussion was held on sequestration, foreign
corporations, resident forelgn corporations and directors
setting their own cowmpensation.

There being no further business, the meeting ad journed
at 12:45 otclock P. M.
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MINUTES OF SEVENTH MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The seventh meeting of the Delaware Corporation Law Study
Cormittee was held at the offices of Berl, Potter and Anderson,
Lsqs., Delaware Trust Building, Wilmington, Delaware, on December
15, 196, at 10:30 o'clock A. M,

The meeting was called to order by Hon. Clarence A. Southerland,
Chairman of the committee. Others present were:

S. Samuel Arsht, Esq.
Richard F. Corroon, Esq.
Hon. Elisha C. Dukes
Hon. Daniel L. Herrmann
Mr, Alfred Jervis
Irving Morris, lsq.
Margaret S.Storey

Mr. Corroon advised the committee that pursuant to a telephoned
invitation, he had attended a meeting of the Corporation Committee
of the Bar Association of the City of New York. He stated eighteen
members of such committee attended the meeting and they showed
considerable interest in the proposed revigsion of the Delaware
Corporation Law and inquired if they could be of any assistance.
Mr. Corroon stated ne did not think it practicable at the present
time but suggested a copy of the Folk report be sent to such
committee and also a draft of the proposed law, for their comments,
Mr. Corroon was advised by the Corporation Committee of the Bar
Association of the City of New York that they have always felt
Delaware is the best Qtate in which to incorporate.

Mr,., Morris' comments on Professor Folk's material concerning

shareholders derivative sults at pages 97 through 109 of his

report ware approved,



SECTION 101.

\ 4,
Mr. Arsht suggested Section 10l be revised as follows: \ }h
‘\& \¢
(a) Any person, partnership. association or corporation, \
singly or jointly with others, and without recard to his or \
their residence, domicile or state of incorporation, may \
organize a corporation under this chapter by filing a certifi- \

cate of incorporation with the Secretary of State.

(b) A corporation may be organized under this chapter
to transact or conduct any lawful business or businesses, or
to promote any legitimate ob jects or purposes.

(c) Subsection (b) shall not apply to municipal
corporations, banks, or corporations for charitable, penal,
reformatory, or educational purposes sustained in whole or
in part by this State. Corporations for constructing,
maintaining and operating public utilities, whether in or
outside of the State, may be organized under this chapter,
but corporations for constructing, maintaining and operating
public utilities within this State shall be subject to, in
addition to the provisions of this chapter, the special provi-
sions and requirements of Title 26 applicable to such ‘
corporations. ~

It was moved, seconded and carried that the redraft by
Mr. Arsht of Section 101 as dealt with on page 13 of the Folk
report, be approved.

SECTION 102.

No action was taken on Section 102(a) (1) pending consideration
by the Committee of Professor Folk's suggestions as to reserving
and registering corporate names beginning on page 23 of his report.

102(a) (2) amended to read as follows:

The address and mailing address, if different (which shall
include the street, number, city and county) of the corporationt's
registered office in this State, and the name and address of its
registered agent.

102 (a) (3) to be retained as is.

102 (a) (4) amended to delete the fourth sentence from the

end, reading as follows:



"In each case the certificate of incorporation shall
also set forth the minimum amount of capital with which the
corporation will commence business, which shall not be less

102 (a) (5) o be retained as is.

102 (a) (6) to be retained as is.

102 (a) (7) to be retained as is.

102 (b) (1), (2) and (3) to be retained as is.,

102 (b) (4) amend to read as follows:

Provisions requiring for any corporate action, the vote
of a larger portion of tnhe stock or any class thereof, or of
the directors, that is required by this chapter.

102 (c¢) to be retained as is,

It was moved, seconded and carried that the redraft of
Section 102, be approved.

Mr. Corroon comments on indemnification of directors and
officers were discussed but action was deferred until the next

meeting.

There being no further business, the meeting adjourned.
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MINUTES OF EIGHTH MEETING OF
DELAWARE CORPORATION LAW STUDY COMMITTEE

The eighth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,
Esqs., Delaware Trust Building, Wilmington, Delaware, on January
13, 1965, at 10:30 o'clock A. M.

The meeting was called to order by Hon. Clarence A. Southerland,
Chairman of the Committee. Others present were:

S. Samuel Arsht, Esq.
Henry M. Camby, Esq.
Richard F. Corroon, Esq.
Mr. Alfred Jervis
Margaret S. Storey

The Chairman mentioned the letter from Chancellor Seitz and
it was decided to take this subject up at the next meeting or
when Mr. Morris was present.

It was decided that copies of the minutes of the meetings of
the Committee not be sent to Prof.Folk but that a report would be
sent to him at a later date.

Under IDEMNIFICATION OF OFFICERS AND DIRECTORS, it was discussed
whether or not the statute should authorize Directors to pay fees to
counsel during progress of litigation. Mr. Corroon advised he would
send a letter to each member with his comments on this subject,

Section 141 (a) to be retained as is,

Section 141 (b) Page 52 of Folk report.

Amendment incorporating a clause permitting the freezing

of the number of directors in the certificate,was apmr oved.

Prof. Folk'!s suggestion against shortening the term of
directors was disapproved as unnecessary.

Recommendations in paragraph l} on page 53 of the Folk report
was deemed unnecessary and was not approved.



Referring to Topic | page 53 of the Folk report, the
Committee wad of -the opinion that no qualification
amendment respecting directors was necessary.,

RESIGNATION OF DIRECTORS - Topic L - Page 54 of Folk Report.
The committees approved a transfer of the holdover provisions
of Section 141 (b) - third sentence, and the transfer of the
future resignation provisions, being the last sentence of
Section 223, to a new section or subsection to be drafted at
a later date.

QUORUM - page 61B and 62 of the Folk report.

The last sentence of 141 (b) was approved with amendments
to the language to be r edrafted by Mr. Corroon.

1 (c¢) COMMITTEES

Prof. Folk's recommendations were approved as set forth
on page 6, of his report.

141 (d) to be retained as is.
141 (e) to be retained as is.
141 (f) to be retained as is.
141 (g) The draft on page 61 of the Folk meport was approved.
Folk Report - Pages 55 and 56.

The Committee agreed to all the suggestions and designated
the Chairman to redraft the language accordingly.

It was deemed unnecessary to further amend Section 223 with

reference to the suggestions on page 56 - the latter part of

paragraph 2.

It was recommended by Mr. Canby that the meetings be held every
two weeks in order to expedite the work of the committee. This

recommendation was approved.

Upon motion, duly made, seconded and carried, the meeting
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MINUTES OF WINTH MEETING
oF

DELAWARE CORPORATION LAW REVISION COMMITTEE

The ninth meeting of the Committee was held at the
offices of Berl Potter & Andarson, Delaware Trust Building,
Wilmingten, Delaware, on January 27, 1965, at 10:00 o'clock
A.HM.

There were presgsent the following:

Clarence A. Southerland, Chairman
Henxy M. Caunby

) Alfred Jervis

; David H. Jackman

The Chairman noted that a quorum was not preseat,
bug it was determined to proceed with the consideration of
itemé on the agenda with the understanding that any declsions
were tentative and subject to review at the next meeting at
the request of any mewmber. |

The Commlttee considered & proposed amendment to
Section 275 of the Delawavre Corporation Law, drafted by
wWilliam S. Potter, Esquire, dealing with a specific preblem

concerning close corporations, After discussion, at vhich



Mr. Potter was present, it was resoclved that a copy of his
draft should be sent to Professer Folk for his consideration
and comwent, with the request that he give the Committee his
views before the next meeting of the Committee on ngruaty 10.
In this connection, the Committee alse considered two sugges-
tions by Mr. Dederick, of The Corporation Trust Company, re-
lating to a question of arrangement and relating to a question
of procedure upon digselutioen.

The Committee considered the redraft of the language
of Section 223 contained in the report of the Chairman recently
furnished the members. This redraft was apprgved, subject teo
the insertion of the word '"such' before the word ''directors" in
subparagraph (c), seventh line.

The Committee next considered the matter of the removal
of directors, Section 142, pages 56 to 64 of the Folk report.

It was resolved that this question might be best dealt with

by provisions in the cértificate of incorporation of any corpor-
ation and that a statute specifically dealing with the matter
was undesirable, as possibly leading to too much complexity.

The Committee next considered discussion of the classi-~
fication of directers, other than staggered directors, Professor

Folk's report, pages 59, 60. It was resolved that no statute



e,

with respect to the subject was required or desirable since

~ the subject could be most satisfactorily dealt with in that

portion of the certificate of incorporation creaﬁing such
classes of directors. |

The Committee considered the recommendation of
Professor Folk with respeet to so-called super-statutory vote of
directors, pages 62-63. It was resclved that such a pr@vi-
sion, as recomménded by Professor Folk (page 63), was desir-
able and that it should be inserted at the concluding sentence
of the present Section l4l(a).

The Committee considered the question of waiver
of notice of directors meeting by an attending director, pages
63, 64 of the F@lk report. In view of the great variety of
circumgstances under which this question might arise, it was
resolved that no statutory regulation of the matter was |
desirable.

The Committee considered the suggested amendment
to Section 142(b) relating to multiple office holding; Folk
report, page 66. 1t was of opinion that there was no longer
reason for prohilbiting dual cffice helding in respect of
president and secretary and, therefore, favored the elimina-

tion of the restrictive clause in the section but were also



of the.@pini@n that before any action should be taken, the
Committee should have the benefits of comment from the
Secretary of the Corpeoration Department.

The Comnmittee considered the proposed amendment
to Sectiom 142(e), Folk report, page 66, respecting the
filling of vacancies occuxring in offieces £illed by shaxe-
holder action. These being rare cases, the Commlitee was
of the opinion that the corporation should regulate the matter
by by~-lgw. Because the suggestion of Professor Folk would
require stockholder action to fill the vacancy, it was dig-
approved since it would deny to the corporatiom the wight to
regulate the matter by by-law.

The Committee considered the proposed amendment
in paragraph (3) on page 66 of the Folk report with respect
to contract rights of an officer and disapproved it as being
URRECEessary.

The aubject of incerested directors, Folk veport,
pages 67 £f., was passed until the next meeting.

The Committee considered the draft of a new pxovie

sion concerning execution of instruwenis, submitited with th

=

Chairman's report of July 17, 1964. The language of the

redraft was approved with the follewing changes:



In paragxaph (b)(2), strike ocut the word "if"
and substitute the phrase "if f{t shall appear from the instru-
ment that',

In paragraph (b)(3), the same change.

However, the Committee determined that further con-
slderation should be given to the propriety of such a mew
section in the light of the faet that Mr. Jervis said twenty-
three other sections contain provisions respecting the execu-
tion of instruments.

It was the consensus that further congsideration
should be given to the desirability of amending all such other
sections oxr to some other method of reconciling the proposed
new statute witir the other sections of the law.

The Committee determined that the agenda for
February 10 should consider first, the matter of close cor-
porations and the proposed statute drvafted by Mr. Potter;
second, thelmatter of indemnification of officers; thirxd, the
matter of interested directors; and fourth, the matter of the

new statute respecting execution of instruments.




MINUTES OF TENTH MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTHEER

The tenth meeting of the Delaware Corporation Law 3tudy
Committee was held at the offices of Berl, Potter and Anderson,
ksgs., Delaware Trust Building, wWilmington, Delaware, on
February 10, 1965, at 10:30 o'clock A. M.

The meetiung was called to order by Hou. Clarence A.
Southerland, Chairman of the committee. Others present were:

Henry M. Canby, Esq.
Richard F. Corroon, Esq.
non. Blisha C. Dukes
Irving Morris, Esq.
Margaret S. Storey

Mr. Dukes stated a letter had been received from Justice
Herrmann resigning from the committee and that Clair John
Killoran had been appointed a member to replace Justice
Herrmann.

Upon further consideration of the Prof. Folk report on
the Potter-iaton statute and Mr. katon's letter of Yebruary 9,
it was the opinion of the Committee that tne statute as drafted
and as proposed to be amended by Mr. faton, should be disapproved,
unless there is added to the statute a clause conferring discretion
as to relief upon the’Court of' Chancery. The statute would have
the approval of the Committee, subject to review of the subsection
in conne.tion with Prof. ¥olk's section on "Close Corporations".

INDEMNIFICATION OF DIRLCTORS AND OWFICERS

After a discussion of on the amendment contained in Mr. Arsht's

letter of January 21, 1965, it was voted four to one to disapprove

such amendment.



Mr. Corroon's draft, annexed to his report of November 13,
196l, was approved, subject to tne deletion from sub paragraph (a)
of his draft, of the 1lb5tn, 16th and 17th lines thereof (except the
last word "the"); and also subject to the deletion from the 1llth
line of paragraph (b) of his redraft of the words "in any case in
relation to" and the substitution of the term "in respect of";
and subject to tiie insertion in the 9th line of paragraph (b),
after tue phrase "in connection with" of the phrase "the defense
or settlement of".

It was understood that Mr. Corroon would make a redraft of
his draft and send a copy to the members of the Committee.

Prof. Folk's draft of the Interested Directors statute was
édopted witn everytning in Section (a) after the 9th line (page 68)
being deleted and a comma being inserted after the word "purpose".

The decision of the meeting oi January 27th respecting 142 (b)
(Folk report Page 66) was approved. This is Lo eliminate from
142 (b) tne clause "other than tue olfices of President and
Secretary'.

The draft of a new statute on execution of instruments
aunexed to the Chairman's report on July 17th, page L, was %é
approved subject to the following changes:

In line 2 insert after the word "State" the following phrase:
"by any corporation organized under this chapter".

In paragrapa (b) (2) insert after the word "if", the phrase
"it shall appear from the instrument that",.

In paragraph (b) (3) insert after the word "if" the phrase

immediately above quoted.



The Director of the Corporation Department was requested
to furnish the Committee with a list of other Sections of the
Corporation Law which specify the method of executing papers to
be filed by Delaware corporations. Mr., Jervis of The Corporation
Trust Company was to be requested to furnish a similar list.

Mr. Dukes request that at the next meeting of the Committee,
the problem of collection of franchise taxes be discussed. He
further stated that Mr., K. Hobson Davis, State Tax Commissioner,
would be present at said meeting.

At the request of several members, it was determined to
schedule the meetings of tue committee for alternate Tuesdays
at 10:30 A, M., instead of on alternate Wednesdays.

The meeting thereupon adjourned,
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MINUTsS OF BLEVENTH MEETING OF

DELAWAR], CORPORATION LAW STUDY COMMITTELE

The eleventh meeting of the bDelaware Corporation Law 3Study
Committee was held at tne offices of Berl, Potter and Anderson,

Isqs., Delaware Trust Ruilding, Wilmington, Delaware, on

[,
February 23, 1965, at 10:30 o'clock A, M.
The meeting was called to order by r., Richard F., Corroon,
Vice-~Chairman of the committee. Other present were:
S. Samuel Arshi, bsq.
denry M. Canbhy, bsq.
lion. MWlisna C. Dukes
dr. David d. Jackman
Jdr. Alfred Jervis
Trvins “orris, ksq.
YMlarharet 5. Storey
Also present were ilr. ... Hobson Davis, State Tax Commissioner
and dr. Charles A. Glennon, Director Taxation and 3tatistics.
Mr. Dukes stated thist in view of tne close relationship
betwesil the assescnent ol francnise taxes and the collection
of said taxes, most interested parties are of the opinion that
both pnases snould e handled by the same Department. At the
present time the assescument is made by the office ol the
Secretary of 5state in Dover and the collection is handled by
the State Tex Departuwent in Wilmincton, He further stated that
corporations organized in Delaware would receive better service
if one Department handled all corporation matters.
After a brief discussion it was unanimously voted that

the Corporation Department of tne Office of the Secretary of

State would be the logical Department to handle this work.



It was also decided to change the minimum tax from $5.50 to
$10,00 so that all corporations with authorized stock up to
1,000 shares would be assessed $10.,00 rather than the $5.50
of $11.00 they are now assessed.

Mr, Arsht offered to draft the bill making the necessary
changes in tne Corporation Francaise Tax Law, so it could be
introduced in tne present Session of the State Legislature.

Ar. Davis and Mr. Glennon then left the meeting with the
understanding that Hr. Dukes, Mmr Arsht and Mrs. Storey would
meet later in the day to discuss the matter with the members
of tne 3tate Tax Foard,

MLTINGS, obnClIONS3, VOTILG Aup NOTICK,

Justice Southerland's report of September 16, 1964, of
the I'olk report, pages 110-155, was discussed.

Section A (pace 111) was approved as written, and his
recommendation to transfer to Section 141 {(b) the meference to
directors, was also approved.

section B (page 11Y) was approved,

Sectbion € (pare 119). It was decided this was a
substitution for Section 224 of the Corporation Law, however (a)
(b) and (c) on page 120 of the report should be included with
the followine cuoanges:

(b) (1) (pave 121) fourtn line to read "notice is given,
if notice is waived, abt the close"

(c) (page 121) third and fourta lines to read "of tne
meeting; provided, however, that the Board of Directors
may fix a new record date for the adjourned meeting."

Section D was approved - to become Section C,



Section E. The Committee approved the suggestion that
Section 212 be amended to include the material in the first
rull paragraph on page 12l of the I'olk report.

Parasraph 1 - "Definition'" of Proxy was disapproved as
unnecessary.

Parapgraph 2 - Revocation of Proxy was disapproved.

Paragraph 3 - Disapproved.

UMULATIVE VOTING ~(Page 13l). Mr., Arsht requested
discussion of this section be deferred until he had time to
study the section,.

The meeting thereupon adjourned.
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MINUTES OF TWELFTH MEETING OF

DELAWARE, CORPORATION LAW STUDY COMUMITTEE

The twelfth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,
Bsgs., Delaware ‘frust Bullding, Wilmington, Delaware, on March
Sth, 1965, at 10:30 ot'clock A. M,

The meeting was called to order by Hon. Clarence A. Southerland,
Chairman of the committee. Otners present were:

Se Samuel Arsht, tsq.
Richard P. Corroon, Nsqg.
Hon. klisha C. Dukes

Mr. David iI. Jackman

Mr., Alfred Jervis

Clair J. Killoran, ksq.
Irving Morris, Lzq.
Margaret S. Storey

After discussion,the Committee approved the draft of the
francnisc tax law as prepared by Mr. Arsht, amended by Mr. Corroon
and furtner amended by the various cnanges adopted at this meeting,
all as set forth in a redraft to be prepared by Mr. Arsht. Copy
of suci redraft to be attached to these minutes.

It was moved and seconded that Prof. Folk be requested to
prepare a statute on Clese Corporations for wnich he would ireceive
additional compensation.

The meetinzx tiiereupon adjourned.
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MINOTES OF THIRTHENTH MEKTING OF

DuLAWARE CORPORATION LAW STUDY COMMITTEE

The thirteenth meeting of the Delaware Corporation Law Study
Committee was held at the offices of RBerl, Potter and Anderson,
“sqs., Delaware Trust Puilding, Wilmington, Delaware, on March
23rd, 1965, at 10:30 o'clock A. M.

The meeting was called to order by Hon. Clarence A. Soubherland,
Chairman of the committee, Others present were:

S. Samuel Arsht, Tisqg.
Henry M. Canby, sg.
Richard F, Corroon, bsq.
Hon. Jlisha C. Dukes

Mr. Alfred Jervis
Margaret 3. Storey

Tne committee adopted a resolution approving the draft of
the franchise tax law as prepared by Mr., Arsht with the changes
made to and approved by tne committee.

The suggsestions of the ['olk report (pages 135-136) concerning
Sections 215 and Eib were approved,

The sugrestions of the Folk report (paze 137) were disapproved.

The sui-cstions of the Polk report (pages 13L4~135) concerning
Section 21l;, were considered and disapproved.

Sucrestion No. 3 on page 138 of the “olk report dealing with
a statute covering votinz of stock in the name of partnerships
was disapproved.

Sugrestion Mo, L on page 138 of the i"olk report concerning
the incorporation of the Model Act for voting by corporation owning
snares, was disapproved.

Ssuggestion No. 5 on pazes 139 and 140 of the tolk report with

respect to the voting by a corporation of its own shares was



disapproved except that the surgestion of incorporating the
languaze in the first six lines on page 140 was approved.
Sugtestion No. 6 (page 141) of the Tfolk report relating to
the votine ol shares called for rodemption was approved with the
followinp amendment:
In the 7th line thereof, strike out the words "deposited
with a bank or trust company with" and chancd" irrevocable' to
"irrevocably".
In the 8th line strike out the three words "instruction and
anthority"” and insert in lieu the words "deposited or set aside™,
The recommendations in paragrapn No. 7, pazes 11 to 145 of
the Vol report were approved including the provisions of the
Connecticut statute set forth on page 14,

The sugprestion in paragraph No. 8 on page 1,5 of the Folk

1 t

report relating to "survivers" was disapproved.

The suzsestion contained in paransraph No. 9 on page 115 of
the 1l'olk report relstins to voting by minors or life tenants
was disapproved.

The sugeestion in the footnote on page 145 of the Folk
report relatinc to a Connecticut statute respecting the liability
of Connecticut corporations in certain voting matters was noted

and consideration tnereof was deferred.

The meetine thereupon adjourned.
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MINUTES OF FOURTLHENTH MEETING OF
DELAWARL CORPORATION LAW STUDY COMMITTER

The fourteenth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,
usqs., Delaware Trust Puilding, Wilmington, Delaware, on
April 6, 1965, at 10:30 o'‘clock A, M.

The meeting was called to order by Hon. Clarence A.

Soutnerland, chairman of the Committee. Others present were:

S. Bamuel Arsht, Lsq.
.Hon., wlisha C. Dukes
r. Alfred Jervis
Irving Morris, lisq.
Margaret 5. Storey

Also present were ¥Yessrs. Charles 3. Compton, Charles 1.
'Richards, Jr, and walter Stapleton.

The meetinp cousidered tne report of Prof. Folk (pages 145~
1}9) witn respect to inspectors or judges of elecbion. It was
tiie concensus Tthat no amendment was required or desirable.

It was the concensus that on the subject of the voting
rights of hondholders,(pare 14,9) the Folk recommendation of
inclusion of the phrase "or other obli~ations issued or to be
issued by the corporstion" in the iftnh line of 3Zection 221, be
aporoved. Also the twelfth and thirteenth line sbould be amended
to read "sucn holder of bonds, debentures or other oblications'".

The committee considered the I"olk report (Par. N - Page 150)
concerning the Review of lilections, Sections 225 and 227 of the
Statute. It was the concensus that no change was needed or

desirable.



The committee decided to amend the language of the
heretofore approved redraft of Section 223 by inserting in the
fifth line of subsection (a) after the word "quorum", the
phrase: "or by a sole remaining director';

The committee considered the suggestion of an amendment
to Section 228 (par. P - Page 151) respecting the expension of
the provision for the written consent of stockholders in lieu
of a meeting. The suggested amendment was disapproved.

The committee considered the various proposed amendments

to Subchapter 14, Foreign Corporations, listed in the Folk

report pages 281 to 287.

Suggestion 1. TForeign Corporation's powers, was disapproved.

It was agreed that the suggestion that a statement of
purposes of a foreign corporation, contained in Paragraph 2 on
pace 281 of the report, be disapproved.

All the provisions of paragraph No. 3 (pages 282-283)
were disapproved.

The suggestion contained in paragraph No. l} with respect
£iving the Attorney General injunctive powers against foreign
corporations not qualifying, was approved.

The suggestion in the first numbered paragraph 5 (a) on page
28l prohibiting action by unqualified foreign corporations was
approved., Also paragraph 5(b) validating their contracts and
permitting defensive suits, was approved.

The sugzsestions to incorporate a definition of the phrase
"Foreign Corporation" as set forth on page 285 of the report
contained in the second numbered paragraphb was approved, together

with necessary changes in Sections 341 (a) and 34L3.



The committee considered the suggestions for incorporation
in the law of the provision for reinstatement of foreign cor-
porations as set forth in paragraph No. 6 on page 286-287. 1%
was agreed to in principal, subject to further examination by
the Secretary of State, the Corporation Départment and The

Corporation Trust Company.

The meeting thereupon adjourned,
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MINUTES OF FIFTEENTH MEETING OF
DELAWARE CORPORATION LAW STUDY COMMITTEE

The fifteenth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,
Esgqs., Delaware Trust Building, Wilmington, Delaware, on April
20th, 1965, at 10:30 o'clock A. M.

The meeting was called to order by Hon. Clarence A.
Southerland, Chairman of the Committee. Others present were:

S. Samuel Arsht, Esq.
Henry M. Canby, Esq.
Charles S. Compton, Esq.
Richard . Corroon, Esq.
Mr. David H. Jackman

Mr. Alfred Jervis

Irving Morris, Esq.
Margaret S. Storey

The Committee approved and recommended the enactment of
the latest draft of the franchise tax law and agreed to write
Mr. Dukes a letter advising of the approval by the COmmittee of
such lawe.

The Committee was unanimously of the opinion that no provisions
should be made in our law for Bearer Shares.

It was the concensus, in connection with the heretofore approved
amendment embodying a uniform execution of ingtruments, that it
should be rejected:as undesirable. The Committee agreed that no
listing of the majyr types of certificate of émendment was
necessary or desiréble, as mentioned in paragraph B. l. page 175
of the Folk reporﬁi

It was furthgr agreed that each Section(éroviding for the

execution of instruments required to be filed with the Secretary ';/

of State, should be amended to authorize the Chairman of the Board
o

as one of the officers authorized to sign.



In connection with the subject of amendments before payment
of capital, it was agreed that Section 241 shoﬁld be redrafted

to eliminate ambiguous language and Mr. Corroon prepared the

following draft:

"The incorporators, prior to the election of directors,
or a majority of the directors, if any have been elected and
have qualified, of any corporation may, before the payment of
any part of its capital, file with the Secretary of State an
amendment or amendments to its certificate of incorporation,
duly signed by the incorporators or by a majority of the
directors, as the case may be, and duly acknowledged before
an officer authorized by the laws of the place of execution
to t ake acknowledgments, and a certified copy thereof shall
be recorded in the office of the Recorder of the county in
which the original certificate of incorporation was recorded.
Upon so filing and recording the same, the certificate of
incorporation of said corporation shall be deemed to be
amended accordingly as of the date on which the original
certificate of incorporation was filed and recorded. Nothing
herein contained shall permit the insertion of any matter not
in conformity with the provisions of this Chapter."

It was agreed that the last line of the 6th sentence of Section
242 (d) (1) be amended to read "authorized by the laws of the place
of execution".

It was further agreed that the appropriate amendment should be
authorized to such Sections of the law as are similar to Section
242 in this respect.

It was agreed that paragraphs (a),(b) and (c) on page 176 of
the Folk report, be disregarded, k

It was agreed;that Mr. Canby's suggestion on the bottom of page
2 of his report of;February 18, 1965, clarifying the language with
respect to class vgting, be approved. (9th sentence of Section 242
(@) (1).) '

It was further agreed that said 9th seﬁ%épce of Section 242

(d) (1) should start a second paragraph to bggpumbered (a) II.



It was agreed that the suggested amendment on page 178 of
the Folk report with respect to specification of an effective

date for amendments be approved, subject the preparation of a

dpalft by Mr. Canby.

It was agreed that the present provision for a composite

certificate of incorporation be retained, being Section 104 of éﬁﬂkl/
the law.

It was agreed that the suggested provision for a restated
Certificate of Incorporation, appearing on pages 179 to lBO of
the Folk report, was desirable and should be approved; with a A6my/
provision for the recording of the restated certificate in the

County in which the corporation's principal office is located.
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MINUTES OF SIXTEENTH MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The sixteenth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,
Esqs., Delaware Trust Building, Wilmington, Delaware, on May L,
1965, at 10:30 o'clock A. M.

The meeting was called.to order by Hon. Clarence A. Southerland,
Chairman of the Committee. Others present were:

3. Samuel Arsht, Esq.

Richard S. Corroon, Hksq.

Hon. Elisha C. Dukes

Mr. Alfred Jervis

Irving Morris, Esqg.

Charles F. Richards, Jr., Esq.
Margaret S. Storey

After discussion of the report by Mr. Morris and his draft of
Section 220 with reference to inspection of corporate records, his
draft with certain changes was tentatively approved excepting the
clsuse conferring right of inspection upon equitable stockholders.
This clause, together with Mr. Morris' suggestion of a change or
changes in Sections 219 and 220, were to be considered at the next

meeting of the Committee. Mr. Morris was requested to circulate

a redraft of his draft of the proposed statute.
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MINUTES OF SEVENTEENTH MEETING OF
DELAWARE CORPORATION LAW STUDY COMMITTEE

The seventeenth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,ksgs.,
Delaware Trust Building, Wilmington, Delaware, on May 18, 1965, at
10:30 o'clock A. M.

The meeting was called to order by Hon., Clarence A. Southerland,
Chairman of the Committee. Others present were:

S. Samuel Arsht, Esq.
Henry M. Canby
Richard F, Corroon
Hon. Elisha C. Dukes
Mr, David H. Jackman
Mr. Alfred Jervis
Irving Morris, Esq.
Walter Stapleton, Esqg.
Margaret S. Storey

After discussion 1t was decided that Section 219 be amended
in the respects as set forth in a redraft to be prepared and sub-

\i/
mitted by Mr. Corroon, copy of such redraft is attached to these
minutes.

Mr. Arsht's redraft of April 19 of Section 105 was approvea\wgéfV
with the change of the word "chapter" to "title",

The suggested amendment of Section 106, appearing on page 22/
of the Folk report, was considered and disapproved.

The redraft of Section 121 appearing on page 37 of the Folk
report was considered and approved subject to redrafting of the
fourth line of sub-section (a) as follows:

"chapter or by any other law or by the Certificate of Incorporation"

It was tentatively agreed that Prof. Folk's suggestion
regarding power to adopt, amend and repeal by-laws, in that language

(Folk report par. 6 - page 39) was desirable subject to consideration

of a future report on by-laws,



It was tentatively agreed that draft No. 5 of Section 220
by Mr. Morb;s, be approved subject to further discussion.

WARTIME OR EMERGENCY BUSINESS asg set/forth aﬁ'pages Lo and‘\
41 of the Folk report, parggraphs (a), (b) and‘(o) were
disapproved, V/

The amendment suggested on page L1 sub-pa€7graph (d) and the
amendment suggested on page L2 sub-paragraph (e) of the Folk
report were approved,

J The suggested amendments contained in sub~-paragraphs (f) and
(g) on pageslj2 and L43 of the Folk report were disapproved.
. Section 123 - page L5 of the Folk report, was approved. \ ¥

The suggested amendment to Section 102, set forth at the top}
of page 6 of Mr. Arsht's report (page L5A of the Folk report) //)ng‘
was approved. Such amendment to be a new sub-section (d).

The suggestion for rewriting the provisions in the law
containing Creditor Readjustment, Section 124, was disapproved. M/
(Folk report page L46).

The suggested amendment to Section 126 (Folk report page 3 V/
L16) was disapproved. |

It was decided that the next meeting of the Committee would

be held on June 8 instead of June 1 because of the Memorial Day

/ LAt g il /L )é{ M’/
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May 19, 1965 - by Mr. Corroon

§ 219. List of Stockholders Entitled to Vote; Penalty
for Refusal to Produce.

The officer who has charge of the stock ledger
of a corporation shall prepare and make, at least ten days
before every meeting of stockholders, a complete list of the
stockholders entitled to vote at said meeting, arranged in
alphabetical order, and showing the address of each stock=-
holder and the number of shares registered in the name of
each stockholder. Such list shall be open to the examination
of any stockholder, for any purpose germane to the meeting,
during ordinary business hours, for a period of at least ten
days prior to the meeting, either at a place within the city,
town or village where the meeting is to be held égﬁﬁzkplace
shall be specified in the notice of the meeting, or, if not
so speclfied, at the place where said meeting is to be held,
and the list shall be produced and kept at the time and place
of meeting during the whole time thereof, and subject to the
inspection of any stockholder who may be present. The
[original or duplicate] stock ledger shall be the only evi-
dence as to who are the stockholders entitled to examine the
stock ledger, the list required by this section or the books o
of the corporation, or to vote in person or by proxy at any “}V&Vﬁv
meeting of stockholders. Upon the willful neglect or refusalﬂﬁ)
to produce such a list at any meeting for the election of

directors, they shall be ineligible for election to any

office at such meeting.



MINUTES OF ELIGHTEENTH MEETING OF
DELAWARE CORPORATI ON LAW STUDY COMMI TTEE

The eighteenth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson,Esgs.,
Delaware Trust Building, Wilmington, Delaware, on June 8, 1965, at
10:30 ofclock A, M..

The meeting was called to order by Hon. Clarence A. Southerland,
Chairman of the Committee. Others present were:

Henry M. Canby, Esq.
Richard F. Corroon, Esqg.
Charles S. Compton, Esq.
Mr. David H. Jackman
Mr. Alfred Jervis
Margaret S. Storey

The committee first considered Mr. Corroonfs draft of Section
219 previously approved and adopted two changes in the draft. In
the eleventh line strike out the word "and" and insert "which".

In the third line from the bottom insert the phrase "of the
directors" after the word "refusal',.

U
statute respecting Ultra Vires, pages L7 to 49, was disapproved.

"The recommendation in the Folk report for the adoption of a \féiiz
///

At the request of Mr. Jervis, the subject of maintalning
duplicate stock ledgers in Delaware will be discussed at the
next meeting.

The recommendation in the Folk report to amend the second
gentence of Section 157 was considered and adopted with certain
changes so that said sentence would read as follows: (page 237)

The terms upon which, including the tihe or times, which

may be limited or unlimited in duration, at or within which,

and the price or prices at which any such shares may be

purchased from the corporation upon the exercise of any such
right or option, shall be such as shall be fixed and s tated...

ya



et
Proposal No. 2 (Folk report page 238) was disapproved. iﬁé

The committee approved the suggestion on page 239 of the :i

Folk report (Section 158) in paragraph one subject to strikinggf o

{
i
W

out from clause (2) of the suggested amendment, the phrase -

"by the corporation's transfer clerk and".

The second suggestion on page 239 of the Folk report e V¥

simplifying and clarifying the third sentence of 158 was epproved. |
& st

Suggestion No. 3 on page 240 of the Folk report respecting -

“

P T

proposed transfer of Section 151(f) to Section 158 was disapproved.

. \,‘7‘
i

Suggestion No. L on'page 240 of the Folk report that the '
oLt

word "stolen" be included in Section 167 and 168(a) was approved. -~
4

IRV

The suggestion for the inclusion of a statutory provision
respecting fractional shares (pages 240 to 242 of the Folk report)
was approved in principal. The language on pages 241 and 242 to

e -

be redrafted by Mr. Corroon,

The suggestion in paragraph 1 on page 242 of the Folk report
to clarify the language respecting the unpaid balance of stock was
approved. It was decided to eliminate the second phrase in line
six of Section 163 beginning with "up to" and ending with the g

word "corporation" in line 8. ' b

The recommendatlons suggested with respect to stock sub-**’l'o}‘\égﬂ
) < ¥
scriptions found on pages 243 to 245 of the Folk report were

disapproved. . S

It was moved and seconded that the suggestion with respect tbi o
‘ 5 pARd

broadening the definition of "wasting asset corporationg" be 7Y

approved (Folk report page 2i46).

‘The suggestion of a statute respeéting‘stock dividends (Folkiigggﬁz

report page 247) was not approved., ) 7



The sugglestion respecting Directors ligbility for unlawful P

dividends (Folk report pages 24,7 and 248) was disapproved.
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MINUTES OF NINETEENTH MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The nineteenth meeting of the Delaware Corporation
Law Study Committee was held at the offices of Berl Potter
& Anderson, Delaware Trust Building, Wilmington, Delaware,

on June 22, 1965, at 10:30 o'clock A.M.

The meeting was called to order by Honorable
Clarence A. Southerland, Chairman of the Committee, Others
present were:
Henry M. Canby, Esq.
Richard F. Corroon, Esq.
Hon. Elisha C. Dukes
Mr. Alfred Jervis
Charles F. Richards, Jr., Esq.
The Committee considered the recommendation of
Professor Folk, concurred in by Mr. Killoran, contained in
the second sentence of the first paragraph of page 1 of the
Killoran report dealing with by-laws. The recommendation
was disapproved.

The Committee considered the suggestions embodied

in the second paragraph on page 1 of the Killoran report on



by-laws and approved them, subject to change in the following

form:
may

"Make by-laws, which/contain any provision,
not inconsistent with law or with the certi-
ficate of incorporation, relating to the busi-
ness of the corporation, the conduct of its
affairs, and its rights or powers or the rights
or powers of its stockholders, directors, officers
or employees."

(o)
RS

As to the recommendation that the $20 penalty
provision be transferred to another part of the statute,
it was disapproved, the Committee being of opinion that

the provision serves no useful purpose.

The Committee considered the suggestion embodied
in the last sentence of the Killoran report on by-laws,
referring to paragraph 3 on page 32 of the Folk report, and

disapproved it as unnecessary.

It was agreed that the suggestion on pages 32
and 33 of the Folk report with respect to close corporations
should be held in abeyance, awaiting the draft of the act
respecting close corporations now being prepared by Professor

Folk.



[T,

The Committee considered that portion of the
Folk report, pages 224-227, dealing with definitions, and

Mr. Killoran's report, pages 1-2, dealing with the same \E¥gy}/
- ‘,” 3

subject. It was decided to postpone consideration of this

portion of the report.

;

~.

The Committee considered the Folk report, pages ™

228-230, respecting issuance of stock and the Killoran report,\

pages 2-4, upon the same subject. It was the conclusion of | &3 Gﬁﬁf

the Committee that none of the possible amendments suggested QE%Q]
Sy

for consideration by Professor Folk was desirable. — ?ﬁﬁi

The Committee considered the subject of considera-
tion for issued shares contained in the Folk report, pages
231-232, Sections 152-154.

1. The suggestion of specific authorization for% RO )KM
the payment of organization expenses and commissions was z ﬁ?;dﬁfiaj
deemed unnecessary. E

2. The Committee considered the discussion of
Sections 153 and 154, Folk Report, pages 231-235, and Q;é“:,b»fi
Killoran report, pages 4-7, relating to consideration for 6¥f3<%2:52
shares. It was decided to defer further consideration é S

thereof until Mr. Killoran was present,.



The Committee considered the discussion of partly
paid shares, paragraph 3 on page 236 of the Folk report,

page 7 of the Killoran report, and was of the opinion that

no additional provision with respect to endorsements upon Q§§§
the certificate was desirable. The Committee was also ogx? Vjﬁffégﬂ
] A,
the opinion a sentence should be added to Section 156, de- k}f:}gﬁ'
A
claring that no voting rights should exist in respect of J?ﬁl

partly paid shares. —

Mr., Jervisg, of The Corporation Trust Company,
reported that he was not yet ready to make a recommendation
in respect of retention or non-retention of the duplicate

stock ledger.

The meeting adjourned to meet Wednesday, July 14.




MINUTES OF TWENTIETH MEETI NG OF
DELAWARE CORPORATION LAW STUDY COMMITTEE

The twentieth meeting of the Delaware Corporation Law
Study Committee was held at the offices of Berl, Potter and
Anderson, Esqs., Delaware Trust Building, Wilmington, Delaware,
on July 1lth, 1965, at 10:30 o'clock A. M.

The meeting was called to order by Honorable Clarence A.

Southerland, Chairman of the Committee. Others present were:

S. Samuel Arsht, Esq.
Hon. Elisha C. Dukes
Clair J. Killoran, Esqg.
Walter Stapleton, Esq.
Margaret S. Storey

The Committee considered and approved the suggestion in
the Ffolk report pages 224-227 relating to definitions, recommend
ed in the first paragraph of the Killg;gn report. 1t was agreed
that this suggestion should be approveé with the understanding
that the Committee's assistants, Messrs. Stapleton, Crompton
and Richards, should be required to review the entire corpora-
tion law very carefully with a view of inserting these
definitions in every section of the statute which requires any
such new definitions,

The Committee considered again the possibility of
eliminating the distinction in Section 153 between corporation§
inc;rporated prior to April 1, 1929 and those incorporated 2;{%»
thereafter in reference to the power to issue no par stock.
1t was agreed that the statute should stay as it is in this

respecte.



The Committee considered the suggested amendments to Sections

E4

153 and 154 found on pages 232 and 233 of the Folk report 7

paragraphs (a) to (f), and were of the opinion, with Mr. Arsht

dissenting, that no changes should be made in Sections 153 and %V
154, It was understood that this discussion should be continued
at the next full meeting of the Committee.

The Committee considered the last sentence of Section 153
respecting the directors!' right to fix the consideration for )
ten per cent of the initial issue of authofized stock (see %/
Killoran report page 6 and Folk report page 233 footnote).

It was agreed that the provisions should not be changed. '

The. Committee reconsidered the decision of the meeting of\ A

June 22, 1965 thaﬁ no voting rights should exist in respect to (é;j

1%

partly pald shares and were of the opinion that the law should 'f¢;
remain as is, that is, that the holder of sald share might
vote under Section 212 of the statute.

On the subject of partly paid shares, the Committee, at the
suggestion of Mr. Arsht, considered sections 156, 161 and 163

| in respect of the liability for payment of the consideration for

the shares. See also Folk report page 242. It was understood
that Mr. Killoran would make a redraft of these three séctions
and send a copy to each of the members of the Committee and tgis
sub ject would be considered at the next meetiﬂg. “

Mr. Arsht raised the question of the meaning of the word ; q?“
"consideration” in the last sentence of Section 156 dealing with
dividends upon partly paid shares, It was agreed that this
question should also be considered in connection with the redraft

of this section and Sections 161 and 163 to be hade by Mr.

# Killoran.



4

The meeting ad journed.

July 27th, 1965.

The next meeting to be held




MINUTES OF TWENTY-FIRST MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The Twenty-First meeting of the Delaware Corporation
Law Study Committee was held at the offices of Berl, Potter and
Anderson, Delaware Trust Buildiﬁg, Wilmington, Delaware, on
July 27, 1965, at 10:30 A, M.,
The meeting was called to order by Honorable Clarence
A. Southerland, Chairman of the Committee. Others present
were:
S. Samuel Arsht, Esquire
Henry M. Canby, Esquire
Clair J. Killoran, Esquire
Charles F. Richards, Jr., Esquire
The Committee considered and approved the draft of
8 Del. C.,Section 161l(a) and (c), as proposed by Mr. Killoran in
his draft of July 27, 1965.
The Committee considered subparagraph (d) to 8 Del. C.,
Section 161 as suggested in the draft of Mr. Killoran of July 27,
1965, and approved it as suggested. Mr. Killoran's suggestion is P

identical with that of Professor Folk at page 243 of his report,

subparagraph (c). In approving the Folk- Killoran suggestion,

o,



the Committee recognized that it was reversing the action of the
Committee at its June 8, 1965, meeting.

The Committee considered the present subparagraph (b)
of Section 161 and decided that it should remain as it is, It further
noted that the present subparagraphs (d) and (e) should be relettered
as (e) and {f).

The Committee considered Section 156 of the Corporation
Law. The Committee felt that (1) under the present Statute
there was some doubt as to the amount that could be paid
as a dividend on partly paid shares, and (2) thaf there was some
doubt as to whether a dividend must be paid on partly paid shares
when a dividend is paid on fully paid shares of the same class.
The Committee, therefore, decided that the present third sentence
of Section 156 should be stricken and inserted in lieu thereof
should be:

"Upon the declaration of any dividend

on fully paid shares, the corporation shall

declare a dividend upon partly paid shares

of the same class, but only upon the basis

of the percentage of the consideration
actually paid thereon."

!
i

The Committee considered and approved the two sug-

gestions appearirig at the top of the Folk Report at page 157 as

-2 -



recommended in Mr. Canby's report of June 8, 1965, in paragraph 1.
It thus adopted the proposed substitute for subsection (b) of Section
218, of the Corporation Law, appearing in the middle of page 157

of the Folk Report.

The Commiitee considered and disapproved the suggestion
appearing at the top of page 158 of the Folk Report and recommended

in paragraph 2 of Mr. Canby's report of June 8, 1965.

Mr. Canby agreed that he would draft a Section for
the Delaware Corporation Code dealing with irrevocable proxies
encompassing some of the suggestions found at Folk Report pages 160-163
and that he would consider at what point in the Delaware Corporation Law
such a section should be inserted, bearing in mind that some change in

Section 212 might be necessary.

The Commiitee considered the language suggested by
Professor Folk at page 164 of his Report dealing with voting agreements
and decided to adopt it as a further subsection of Section 218
of the Corporation Law with the added proviso that a
ten year limitation period be added to Professor Folk's proposed

language. It was suggested that Section 218 might be re-titled



Voting Trusts and Pooling Agreements, but no committee
action was taken on this suggestion.
The meeting adjourned. The next meeting to be

held September 14, 1965,

-

~ 1 ; '/\ / 5
,‘\./,-CLL\/'“"V ér-w-\ [ V] Z e’ «@/’»:»-M::“-'ﬁ N !

)] Gre—

Charles F. Richards, Jr., Esquire
Acting Secretary
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§161. Liability of stockholder for stock not paid in full

(a) When the whole of the consideration payable for shares
of a corporation has not been paid in, and the assets shall be
insufficient to satisfy the claims of its creditors, each holder
of such shares shall be bound to pay on each share held by him
the sum necessary to complete the amount of the unpaid balance
of the consideration for which such shares were issued by the
corporation.

(c) Anything in this chapter to the contrary notwithstanding,
a holder of shares who has acquired such shares in good faith
without knowledge that they were not paid in full or to the extent
stated in the certificate for such shares shall not be liable either
to the corporation or to its creditors for any amount beyond that
shown by such certificate to be unpaid on the shares represented
thereby, but the transferor shall remain liable,e therefor. Any
holder who derives his title through such a holder and who is
not himself a party to any fraud affecting the issuance of such
shares shall have all the rights of such former holder.

(d No person holding shares in any corporation as

collateral security shall be personally liable as a shareholder but



the person pledging such shares shall be considered the holder
thereof and shall be so liable. No executor, administrator,
guardian, trustee or other fiduciary shall be personally liable as
a shareholder, but the estate and funds in the hands of such

executor, administrator, guardian, trustee or other fiduciary

shall be liable.

§163. Payment for stock; assessments

The capital stock of a corporation shall be paid in such
amounts and at such times as the directors may require. The
directors may, from time to time, assess upon each share of
stock not fully paid up, such sum of money as the necessities of the
business may, in the judgment of the board of directors, require,
not exceeding in the whole the balance remaining unpaid on said
stock, and such sum so assessed shall be paid to the treasurer
at such times and by such installments or calls as the directors
shall direct. The directors shall give at least 30 days' notice of
the time and place of such payments in a newspaper of the county
in this State where such corporation is established, or has its principal
place of business, of by written notice mailed at least 30 days before
the time for such payment, to each stockholder at his last known

postoffice address.



MINUTES OF TWENTY~SECOND Mz=ETING OF

DELAWARE CORPORATI ON LAW STUDY COMMI TTEE

The Twenty-Second meeting of the Delaware Corporation
Law Study Committee was held at the offices of Berl, Potter and
Anderson, Delaware Trust Bullding, Wilmington, Delaware, on
September 1., 1965, at 10:30 A. M.

The meeting was called to order by Homorable Clarence A.
Southerland, Chairman of the Committee. Others present were:

S. Samuel Arsht, Esq.
Henry M. Canby, Esq.
Charles S. Compton, Esqg.
Hon, Elisha C. Dukes

Mr, David H. Jackman
Mr. Alfred Jervis
Irving Morris, Esg.
Margaret S. Storey

The Committee approved draft by Mr. Morris in respect to
stockholders inspection - Section 220 - leaving for future
discussion the gquestion whether to continue to require the
maintenance of duplicate stock ledgers in this State.

The Committee approved the revision of Sections 218 and 212
of the Corporation Law, dealing with Voting Trusts and irrevocable
proxizs - Mr. Canby's memo of August 12, 1965 - with the addition
of the word "each" in the 5th line from the bottom of page L, after
the word "periods”.

The Committee considered a suggestion from Mr. Richard F.
Corroon respecting the construction of the effective date of the
recent amenément to the Franchise Tax Law. It was unanimously

decided that the decision should be left to an administrative

ruling by the Secretary of State.



The Committee considered the September 1L, 1965 report
by Mr. Arsht with respect to Prof. Folk's report pages 208-211,
regarding sale of assets, dissolution and winding up - Sectlions
271-273 of the law.
The Committee took the following action:
I. Approved the inclusion of an exemption for
mortgages and pledges. Disapproved the
recommendation with respect to sale of all
assets in the course of business.
II. Disapproved as unnecessary.
III. Approved -~ The notice to be 20 days.
IV. Approved. .
V. No change.
VIi. Approved.
Sections 272 and 273 no change.
Mr. Arsht was requested to make a redraft of Section 271

reflecting the Committee's decision.

The meeting adjourned. The next meeting to be held

Lot

September 28, 1965.
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" MINUTES OF TWENTY-F'OURTH MEETI NG OF

DELAWARE CORPORATION LAW STUDY COMMI TTEE

The twenty-fourth meeting of the Delaware Corporation Law
Study Commlttee was held at the offices of Berl, Potter and
Anderson, Esqs., Delaware Trust Building, Wilmington, Delaware,
on October 26th, 1965, at 10:30 ofclock A. M.

In the absence of the Chairman, the meeting was called to
order by Richard F. Corroon, Esq., Vice-Chairman of the committee.
Other present were:

° S. Samuel Arsht, Esq.
Henry M. Canby, Esq.
Charles Crompton, Esq.
Hon. Elisha C. Dukes
Mr. Alfred Jervis
Irving Morris, Esq.
Margaret S. Storey

Mr. Jervis reported that The Corporation Trust Company
was willing to abide by the decision of the committee with respect
to the statute requiring duplicate stock records be maintained in
Delaware, but that his company approves of dispensing with such
statute.

Mr. Morris stated that initially he had the impression that
the statute was not observed by the overwhelming majority of }g}zx(&

Delaware corporations, but that a meeting of this committee he had ..

learned otherwlise so that now he is opposed to eliminating the bb&

statute. | Aﬁﬂu}

ey

It was voted five to two to dispense with the statute re-

<

quiring the maintenance of duplicate stock records in Delaware.

Mr. Jervis suggested the bill containing amendment to this

27
)

statute be coupled with the amendment to Section 275 proposed by

Mr. Potter. Mr. Corroon disagreed and stated the Corporation



Committee of the Delaware Bar Association was against partial ]%Edﬂk
enactment of changes in the corporation law made by this law
study committee.
The Committee then discussed pages 53 - 54 and 55 of the
Folk draft on Close Corporations, and approved re-writing said
pages to read as follows:

Section X-8 Involuntary Termination of
Close Corporation Status.

(a) If any event occurs as a result of which one

or more of the conditions included in its Certificate

of Incorporation pursuant to Section X-2 has been violated)
the corporation's status as a close corporation shall
terminate unless
(1) within thirty days of the occurrence of
the event, or within thirty da&s after the event has
been discovered, whichever is later, the corporation
files with the Secretary of State a Certificate l/'
executed by ~ etc. - setting forth the fact that one
of the conditions included in its Certificate of
Incorporation pursuant to Section X~2 has ceased to be

applicable and furnishes a copy of such certificate to

each stockholder, and

(2) the corporation concurrently takes such
steps as are necessary to correct the situation which
threatens its status as a close corporation, including,
without limitation, refusal bo register transfer of
shares which have been wrongfully transferred as pro-

vided by Section X-7, or a proceeding under subsection

(b) of this section.



November 9th, 1965.

(b) The Court of Chancery upon the suit of the
corporation or any stockholder shall have Jjurisdiction
to issue all orders necessary to prevent the corpora-
tion from losing its status as a close corporation, or
to restore its status as a close corporation by erjoining

or setting aside any act or threatened act on the part of

the corporation or & sharseholder which would be incon-
sistent with any of the conditions required by Section
X-2 unless it is an act approved in accordance with
Sectionjx-é. The -Court of Chancery may enjoin or set
aside any transfer or threatened transfer of securities

contrary to the terms of the certificate of incorporation

or of any transfer restriction permitted by Section X-9,
and may enjoin any public offering or threatened public
offering of securities of the corporation.

(¢c) If the corporation falls or refuses to take timely
action as required by subsection (a) the Attorney General
may apply to the Court of Chancery for an order appointing
a receiver, with the powers conferred on receivers by
Section 291 of this title, for the purpose of dissolving
the corporation and liguidating its business and affairs;
but such broceding shall be dismissed 1f the corporation
complies with the requirements of subsection (a) ana also
pays the costs of the dissolution proceéding.

The meeting then adjourned, tne next meeting to be held

“'/,¢za(/$f7»qg/%i/fd/ >VZCZQ“Z(¢
Z;;7Sec:retary/ 7 (i;7f




MINUTES OF TWENTY-FIFTH MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The Twenty-Fifth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson, Esgs.,
Delaware Trust Building, Wilmington, Delaware, on November 22, 1965, at
10:30 a.m.

The meeting was called to order by the Chairman, The Honorable
Clarence A. Southerland. Others present were:

S. Samuel Arsht, Esq.

Richard F. Corroon, Esq.
Henry M. Canby, Esq,

Mr. Alfred Jervis

Charles F. Richards, Jr., Esq.

In the absense of the Secretary, the Chairman requested that Charles
F. Richards, Jr., Esq., act as Secretary.

Professor Folk's proposed statute X-9 was adopted in slightly modified

form as shown in Exhibit A of these minutes, It was the committee's decision

that X-9 should be placed in the General Corporation Law with a referencé in
the closed corporation subchapter making the section applicable to closed
corporations.

Professor Folk's draft of Section X-10 was adopted with certain slight
modifications as shown in Exhibit B,attached to these minutes. It was the
Committee's decision that X~10 should be placed in the General Corporation Law
with a reference in the closed corporation subchapter making the section applica

ble to closed corporations.



Professor Folk's suggested Section X~11 was adopted by the Committee
in a slightly modified form and with a new title as shown in Exhibit C attached W
to these minutes,

A preliminary discussion was held on William Potter's, Esq. suggested
amendment to Section 275 of the Delaware Corporation Law. The Chairman
directed Mr. Corroon to circulate a suggested amendment among the members
of the Commission and to request their comments. It was thought, by some of

the members of the Commission that the proposed amendment to Section 275 was

N

too narrowly drawn in that it restricted the procedure to a special situation. It

was thought, by some members of the Commission that the final power to dis~
solve a corporation should be vested in the Chancellor rather than in one of the
parties to a joint venture. No action was taken on the proposed amendment.
The meeting then adjourned, the next meeting to be at the call of the
Chairman.

M@L&w@)\

Charles F. Richards, Jr.
Acting Secretary




EXHIBIT A

Section X-9 Restrictions on Transfer of Secutities

(a) A written restriction on the transfer or registration of transfer of
a security of a corporation, if permitted by this section and noted conspicuously
on the security, may be enforced against the holder of the restricted security or
any successor or transferee of the holder including an executor, administrator,
trustee, guardian or other fiduciary entrusted with like responsibility for the
person or estate of the holder. Unless noted conspicuously on the security, a
restriction, even though permitted by this section, is ineffective except against
a person with actual knowledge of the restriction.

(b) A restriction on the transfer or registration of transfer of securi=
ties of a corporation may be imposed either by the certificate of incorporation
or by the by-laws or by an agreement among any number of security holders or
among such holders and the corporation. Nqg restriction so imposed shall be
binding with respect to securities issued prior to the adoption of the restriction
unless the holders of the securities are parties to an agreement or voted in
favor of the restriction.

(c) A restriction of the transfer of securities of a corporation is per-
mitted by this section if it:

(1) Obligates the holder of the restricted securities to offer to the
corporation or to any other holders of securities of the corporation or to any
other person or to any combination of the foregoing, a prior opportunity, to be

exercised within a reasonable time, to acquire the restricted securities or;



(2) Obligates the corporation or any holder of securities of the
corporation or any other person or any combination of the foregoing, to purchase
the securities which are the subject of an agreement respecting the purchase and
sale of the restricted securities or;

(3) Requires the directors or the holders of any class of securities
of the corporation to consent to any proposed transfer of the restricted securi-
ties or to approve the proposed transferee of the restricted securities or;

(4) Prohibits the transfer of the restricted securities to designated
persons or classes of persons, and such designation is not manifestly unreasonable,

(d) Any restriction on the transfer of the shares of a corporation for the
purpose of maintaining its status as an electing small business corporation under
Subchapter S of the United States Internal Revenue Code is conclusively presumed
for a reasonable purpose.

(e} Any other lawful restriction on transfer or registration of transfer
of securities is permitted by this section.

(f) If a restriction on transfer of a security is held not to be permitted
by this section, the corporation shall nevertheless have an option, for a périod
of thirty days after the judgment setting aside the restriction becomes final, to
acquire the restricted securities or any of them at a price which is agreed upon
by the parties subject to the approval of the Court of Chancery, or if no agree-
ment is reached as to price then at the fair value as determined by the Court of
Chancery. In order to determine fair value, the Court may appoint one or more
persons as appraisers to receive evidence and recommend a decision in the

question of fair value. The appraisers shall have such power as appraisers



under Subsection (b) of Section X-15 (Jurisdiction of Court of Chancery to Require
Purchase of Shares).

(g) The Court of Chancery shall have jurisdiction to enforce any re-
striction on transfer or registration of transfer of any securities permitted by
this section, and also to set aside any restriction in cases of fraud, breach of

duty or oppression.



EXHIBIT B

Section X-10 Agreements Restricting Discretion of Directors

A written agreement among the stockholders holding a majority of the
outstanding shares entitled to vote whether solely among themselves or between
one or more of them and a party not a stockholder, is not invalid, as between the
parties to the agreement, on the ground that it so relates to the conduct of the
business and affairs of the corporation as to restrict or interfere with the discre=~
tion or powers of the board of directors. The effect of any such agreement shall
be to relieve the directors and impose upon the stockholders who are parties to
the agreement the liability for managerial acts or omissions which is imposed
on directors to the extent and so long as the discretion or powers of the board

in its management of corporate affairs is controlled by such provision.



EXHIBIT C

Section X-11 Management by Stockholders

The certificate of incorporation 6f a close corporation may provide that
the business of the corporation shall be managed by the stockholders of the cor-
poration rather than by a board of directors. So long as this provision continues
in effect,

(1) No meeting of stockholders need be called to elect

directors;

(2) Unless the context clearly requires otherwise, the
stockholders of the corporation shall be deemed to be direc=-

tors for purposes of applying provisions of this title; and

(3) The stockholders of the corporation shall be subject

to all liabilities of directors.

Such a provision may be inserted in the certificate of incorporation if all incor-
porators and subscribers or all holders of record of all outstanding shares,
whether or not having voting power, authorize such a provision. An amendment
to the certificate of incorporation to strike out suchba provision shall be author-
ized if approved by a vote of the holders of a majority of all outstanding shares of
the c¢wrporation, whether or not otherwise entitled to vote., If the certificate of
incorporation contains a provision authorized by this section, the existence of
such provision shall be noted conspicuously on the face or back of every certifi-

cate for shares issued by such corporation.



MINUTES OF TWENTY-SIXTH MEETING OF

DELAWARE CORPORATI ON LAW STUDY COMMI TTEE

The Twenty-Sixth meeting of the Delaware Corporation Law
Study Committee was held at the offices of Berl, Potter and
Anderson, Esgs., Delaware Trust Building, Wilmington, Delaware,
on December 7th, 1965, at 10:30 A. M.

The meeting was called to order by the Chairman, the
Honorable Clarence A. Southerland. Others present were:

Richard F. Corroon, Lsq.

Mr. Alfred Jervis
J. Clair Killoran, Esg.

Walter K. Stapleton, Esq.
Margare TStorey

Tt was the concensus that the latest redraft of Section

275 prepared by Mr. Potter and his associabe, with respect to SVﬁ
joint ventures with two stockholders, be approved by the Committe
as a part of their revision of the Corporation Law.
The committee then resumed consideration of the proposed
statutes on Close Corporations by Prof. Folk. ﬁﬁ%
It was moved and seconded that X-12 be approved with deletion

el

cf paragraph (4) and further consideration of paragraph (5). o

It was moved and seconded that X-13 be disapproved, _::70WM

It was moved and seconded that X-1ll be disapproved, includin%;]MM
X=-1l.1.

1t was the concensus that consideration of X-15 sihould be
deferred in order to check its provisions with those provisioas
heretofore consodered, for example X-10 and X-1ll, to determine

whether X-15 is necessary and if so to what extent.



X-16 was approved with the exception that Mr, Corroon
will draft a section setting forth the procedure in filing a
dissolution under this section and paragraph (e¢) was changed
to read as follows:

{e) Eoch certificate of shares in any corporation
whose certificate of incorporation authorizes dissolution
as permitted by this section shall conspicuously note on
its Tace the existence of the provision. Unless noted

conspicuously on the face of its certificate, the provision
is ineffective,

The Committee decided to refer the adoption of X-17 to
the compilers of the Revised Corporation Law.
The next meeting of the Commlittee will be held January

11, 1966.

The meeting then adjourned.

/ / Seorétary d
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November 29, 1965

MEMORANDUM TO MEMBERS OF THE DELAWARE CORPORATION
LAW REVISION COMMITIEE

Since sending you Bill Potter's proposed amendment
to Section 275, he has again revised his draft to substitute
the word "may" for '"shall" in that portion of the draft
having to do with the dissolution of the joint venture. A
copy of the latest draft is enclosed.

NFC

Richard F. Corroon,
Vice Chairman

RFC:mp
Enc.



Dublin-Keene, Inc.

Reorganization Problem

Suggested Amendment to Section 275 of
Delaware Corporation Law

If the stockholders of a corporation of this State,
having only two (2) stockholders each of which own 50% of the
stock therein, shall be engaged in the prosecution of a joint
venture and if such stockholders shall be unable to agree upon
the desirability of discontinuing such joint venture and disposing
of the assets used in such venture, either stockholder may file
with the Court of Chancery a petition stating that it desires to
discontinue such joint venture and to dispose of the assets used
in such venture in accordance with a plan to be agreed upon by both stock-
holders or that, if no such plan shall be agreed upon, the corporation
be dissolved. Such petition shall have attached thereto a copy of the
proposed plan of discontinuance and distribution and a certificate
stating that copies of such petition and plan have been transmitted
in writing to the other stockholder and to the directors and officers
of such corporation. The petition and certificate shall be acknowledged
before an officer authorized by the laws of this State to take
acknowledgments of deeds.

Unless both stockholders file with the Court of Chancery
(i) within three months of the date of the filing of such petition,
a certificate similarly acknowledged stating that they have agreed
on such plan, or a modification thereof, anc¢ (ii) w.thin one year
from the date of the filing of such pbtltlon, a certificace similarly
acknowledged stating that 'the distribution provided by such plan has
been completed, the Court of Chancery may dissolve such corporation
and may, by appointment of one or more trustees or receivers with
all the powers and title of a trustee or receiver appointed under
section 279 of this title, administer and wind up its affa’rs.
Either or both of the above periods may be extended by agrecemenc
of the stockholders, evidenced by a certificate similarly acknowledged
and filed with the Court of Chancery prior to the expiration of such
perioc.



MINUTES OF TWENTY-SEVENTH MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The twenty-seventh meeting of the Delaware Corporation Law
Study Committee was held at the offices of Berl Potter & Ander-
son, Delaware Trust Building on February 8, 1966. The meeting
was called to order by the Chairman, The Hon. Clarence A.
Southerland. Others present were:

C. J. Killoran, Esg.

Mr. Alfred Jervis

S. Samuel Arsht, Esq.

Hon. Elisha C. Dukes

Charles S. Crompton, Jr., Esg.

In the absence of the Secretary, the Chairman requested
the undersigned to act as Secretary for the meeting.

The Chairman distributed the reports by Henry Canby on
the merger provisions of the code, of S. Samuel Arsht on dis-
solution, and Messrs. Jackman and Jervis on Sections 106
through 108 of the code.

The Committee then considered the report of S. Samuel
Arsht (undated) on the provisions of the code regarding dis=

solution, insolvency, and renewal of charter. The following

action was taken by the Committee on Mr., Arsht's report:



1. The recommendation of Professor Folk approved by Mr. “\
trsht's report to revise Section 274 of the code was unani-
mously approved by the Committee, and the draft of an amended
Section 274 presented in Mr. Arshi's report on page 2 was
approved by the Committee with the following changes:

a. In the eighth from last line of the Arsht draft,

strike the words ''on subscriptions'.

b. In the fifth from last line of the Arsht drafc,
strike the ";" after the word '"thereto' and add the words,
"and all issued stock certificates, if any, have been sur-

rendered and cancelled;". /

2, a, The recommendation of Professor Folk approved by

Mr. Arsht that Section 275 be amended to remove the re-
quirement of mandatory election judges in the case of dis-
solution and in the section regarding Charter Amendments

(Section 242) was unanimously approved by the Committee.

The Chairman requested that Mr, Arsht submit an appro- T)&}QA/\

priate redraft of Sections 275 and 242 reflecting such
changes.

b. The recommendation of Professor Folk approved by

Mr. Arsht to repeal the provisions of Section 275 requir-éx (:%fﬁug

ing the publication of a certificate of dissolution by

the Secretary of State was unanimously approved by the



A

Committee. The present Section 275(c) will be amended,
therefore, by striking out the last clause of the next to

last sentence thereof and all of the last sentence except

the last clause of the last sentence reading, "and there-
upon the corporation shall be dissolved." The present (:ﬁﬁq&}//
Section 275(d) will be amended also by the deletion of }V

the final clause in the first sentence.

c. The Committee decided to defer action on the pro; 39}
visions as to execution, acknowledgement, filing, and w}@y¢»
recordation contained in Section 275(¢) until a decision
is reached on the question of the adoption of an omnibus
section for execution, etc. The Chairman requested the

legal secretaries to prepare a draft of such an omnibus

section for the Committee's consideration. o
d. It was unanimously agreed by the Committee that
no change should be made in the provisions of Section N
275(c) with respect to class voting upon dissolution.
The Committee discussed the recommendation of |
Mr, Arsht in the second paragraph of his Section 2(d)
that the stockholders'vote on dissolution be reduced Czszl&gf

from two-thirds to a majority. After some discussion, Fj

it was decided by majority vote of the Committee to i
i

make no change in the provisions of Section 275 regard~- &

3=



ing the stockholder vote required for dissolution. &>

3. The Committee unanimously approved the redraft of
Section 276 as prepared by Mr. Arsht and set out on pages 5 qgﬁjﬁﬂ’/
and 6 of his report.

4, The Committee concurred in the recommendation of Mr. \<E}57AQ”
Arsht that no change be made in Section 277 of the code. |

5. The recommendation of Professor Folk approved by
Mr, Arsht to add a new phrase to Section 278 permitting the
Court of Chancery to extend the three year statutory period in <%yXVVL
which corporations may be continued for purposes of dissolution
was disapproved by the Committee,

The Committee also disapproved the Folk suggestion
that the statutory three year period be changed to '"a rea- \ %iﬁYYX/L
sonable period".
The Committee also disapproved the Folk recommendation

that an addition be made to Section 278 regarding the escheat
of unclaimed assets in dissolution, since the Committee was iﬁﬁm},
of the opinion that the provisions of 12 Del. Code § 1160 as
amended by 50 Del. Laws, Ch. 507 are adequate for this purpose.

6. The Committee approved the Arsht recommendation that 9
no changes be made in present Sections 279 through 282. &f) o

7. The Committee unanimously approved the amendatory \\
language to Section 283 (b) as presented in the Arsht report, y §§§«11

page 7.



The Committee disapproved the Folk suggestion that

specific language might be added to Section 283 enumerating C:§6m“b
the types of "abuse'" which may result in charter forfeiture. A

Mr., Jervis called to the Committee's attention the fact
that the changes approved earlier in the meeting in Section
275 would require the amendment of Section 361, paragraph 5 ZﬂﬁLMJ
eliminating the payment of fees to the Secretary of State for
the cost of publishing a certificate of dissolution.

The Committee then considered the recommendation of the
Arsht report covering subchapter 11 of the code dealing with
insolvency, receivers, and trustees.

1. The Committee disapproved the change recommended by
Professor Folk and approved by Mr. Arsht on page 8 of his report :
regarding the notices to be given upon the appointment of a iS{MN
receiver, so no change in Section 293 will be required.

2. It was decided by a majority of the Committee to dis-
approve the recommendation of Professor Folk approved by Mr, | qiiﬁ}ﬂ}/
Arsht to add a new section to the code following Section 296
regarding the termination of a receivership by the Court of
Chancery.

The Chairman announced that the next meeting of the Com-

mittee would be held on February 15, 1966 at 10:30 a.m. at

which time the Committee will consider the reports of Mr. Canby



on mergers and Messrs., Jervis and Jackman on Sections 106

through 108. The meeting was then adjourned.

§ 9 ,j' 3 f \ 5’
Charles S. Crompton, Jt.

Acting Secretary




RICHARDS, LAYTON & FINGER
! 4072 duPont Building
| Wilmington, Delaware 19801

RE: Minutes of Twenty-Eighth Meeting of Delaware DATE: 2/17/66
| Corporation Law Study Committee :
|

TO: All Committee Members

FROM Charles F. Richards, Jr., Legal Secretary

|

| It has been called to my attention that there is an error appearing in

} Paragraph 13 of the Minutes in that the Minutes should read that a redraft of sub-

. section (b) of Section 259 rather than 251 was approved. An error also appears in

1 the Folk Report at Page 195 as noted in Mr. Canby's critique of that Report. When
. Folk speaks of Section 251 on that page, he is referring to Section 259.

| CFRjr:lm



MINUTES OF TWENTY-EIGHTH MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The Twenty-Eighth meeting of the Delaware Corporation Law Study
Committee was held at the offices of Berl, Potter and Anderson, Esquires,
Delaware Trust Building, Wilmington, Delaware, on February 15, 1966, at
10:30 a.m.

The meeting was called to order by the Chairman, The Honorable
Clarence A. Southerland. Others present were:

S. Samuel Arsht, Esquire

Henry M. Canby, Esquire
Richard F. Corroon, Esquire
Honorable Elisha C. Dukes

Mr. David H. Jackman

Mr. Alfred Jervis

Charles F. Richards, Jr., Esquire

In the absence of the Seéretary, the Chairman requested that Charles
F. Richards, Jr., Esquire, act as Secretary.

1. The Committee considered Chancellor Seitz' letter of February 8,
1966, to the Chairman and the Chairman's reply of February 9, 1966. The
Committee approved the suggested amendment to 8 Del. C. § 224 drafted

by the Chairman. The Committee, thus, approved the changing of the period

at the end of the first sentence of § 224 to a comma and the addition of the

following language. /
"and shall give at least twenty days' notice of L

the meefcing at which such election is to be held."” por: L




2. On reconsideration,the Committee approved the new amendment to
t.he‘insolvency provisions of the corporation'law as set forth on Pages 8 and 9
of Mr. Arsht's report with the additional amendment of inserting the words
"an insolvent" in lieu of the word "a" in Line 1. The Committee suggested
that this new section should be Section 301. See Exhibit 1 attached hereto.

3. The Committee aﬁproved the amendment to Section 312 suggested
by Folk and recommended by Arsht at Page 9 of his report. The new Section w
312 (a) is set forth as Exhibit 2 to these Minutes. i

4, The Committee approved the suggestion made by Mr. Arsht at
Page 10 of his report that Section 242 (a) be amended to expressly authorize
a corporation to amend its certificate to change the period of duration of that C
certificate. The Committee, thus, felt that Section 242 (a) should be amended
as shown in Exhibit 3.

5. The Committee disapproved Folk's suggested amendment to sub- .
section (e) of Section 312 relating to personal liability of directors and officers S(WO/
after expiration of the corporate charter.

6. The Committee approved the redraft of subsection (h) to Section 312 /
as suggested by Mr. Arsht at Page 11 of his report with certain modifications p’v‘}/
as shown in the attached Exhibit 4.

7. The Committee approved as a matter of policy the elimination of a
statutory right of appraisal for members of a class of stock which on the record

e

dateiwas either (1) registered on a National Securities Exchange or (2) had
\'”’"/#h—“—\_—/\__
outst'anq_ing 2,000 or more shareholders; unless the corporate charter provides

~— \,/\_/\ /————/\‘_/—\\_—/_\f




otherwise. Mr. Canby undertook to redraft the merger provisions in keeping
with this policy dgcision.
8. The Committee disapproved two Folk suggestions appearing on ;
Page 182 of his report. One, they disapproved the elimination of the two-
thirds vote on mergers for corporations:aibject to the jurisdiction of the SEC.
Second, they disapproved the suggestion that there be a class vote where W
it would be necessary if the proposal took the form of a separate amendmen
to the certificate of incorporation rather than of a merger.
9. The Committee approved the addition of a new subsection (d) to
Section 251 suggested by Folk at Page 190. The Committee adopted the <5€N
language of Professor Folk with the substitution of the word "agreement” for
the word "plan" where that word appears in his draft as shown in the attached

Exhibit 5. R

10. The Committee approved of the suggestion that the word "con- ' @j

solidation" be dropped from the Delaware Corporation Code and that its meaning
be incorporated into the term "merger”. Mr. Canby undertook to do this as
a part of his redraft of the merger sections.

11. The Committee directed Mr. Canby to adopt @ one-way street
approach to mergers between Delaware corporations and corporations not
formed under the law of one of the several states of the United States. Such
foreign corporations will be allowed to merge into a Delaware corporation,
but a Delaware corporation will not be allowed to merge out of existence into

a foreign corporation.



12. The Committee approved the suggestion appearing at the top of
Page 194 of the Folk Report that the language attached as Exhibit 6 be added E
to Section 257. | |

13. The Committee approved the redraft of subsection (b) of Section 2&T
as set forth by Professor Folk at Page 195,

The meeting then adjourned. The next meeting was set by the Chairman

for Tuesday, February 22, 1966, at 10:30 a.m.

Charles F. Richards, Jr.
Acting Secretary




EXHIBIT 1

§ 301. The liquidation of the assets and business Of_il_’_l

insolvent corporation may be discontinued at any time during

the liquidation proceedings when it is established that cause
for ligquidation no longer exists. In such event the Court of
Chancery in its discretion, and subject to such conditions
as it may deem appropriate, may dismiss the proceedings
and direct the receiver or trustee to redeliver to the corpo-

ration all of its remaining property and assets.



EXHIBIT 2

§ 312. Renewal, revival, extension and restoration of charter

(a) Any domestic corporation whose period of duration

is other than perpetual and which has not amended its certifi-

cate of incorporation to make its duration perpetual may, at

any time before or after the expiration of its period of duration

and any corporation existing under the laws of this State whose
charter has become inoperative by law for non-payment of taxes
and any corporation existing under the laws of this State whose
charter has expired by reason of failure to renew the same or’
whose charter has been renewed, but, through failure to comply
strictly with the provisions of this chapter, the validity of whose
renewal has been brought into question, may at any time procure
an extension, restoration, renewal or revival of its charter, to-
gether with all the rights, franchises, privileges and immunities
and subject to all of its duties, debts and liabilities which had
been secured or imposed by its original charter and all amend-

ments thereto.




EXHIBIT 3

§ 242. Amendment of certificate of incorporation after pay-
ment of capital or where corporation has no capital
stock
(a) Any corporation of this State existing prior to the

tenth day of March, 1899, whether created by special act or

general law, or any corporation created under the provisions
of this chapter, may, from time to time, when and as desired,
amend its certificate of incorporation by --

(1) Addition to its corporate powers and purposes, or
diminution thereof, or both; or

(2) Substitution of other powers and purposes, in
whole or in part, for those prescribed by its certificate of
incorporation; or

(3) Increasing or decreasing its authorized capital
stock or reclassifying the same, by changing the number, par
value, designations, preferences, or relative, participating
optional or other speciai rights of the shares, or the qualifi-
cations, limitations or restrictions of such rights, or by
changing shares with par value into shares without par value,
or shares without par value into shares with par value either

with or without increasing or decreasing the number of shares;:

or



(4) Changing its corporate title; or

(5) Changing the period of duration; or

(6) Making any other change or alteration in its
certificate of incorporation that may be desired.

Any or all such changes or alterations may be effected
by one certificate of amendment.

Every certificate of incorporation as so amended,
changed or altered shall contain only such provisions as it
would be lawful and proper to insert in an original certificate

of incorporation made at the time of making such amendment.



EXHIBIT 4

§ 312. Renewal, revival, extension and restoration of charter
(h) If only one or none of the last acting officers of
any corporation desiring to renew or revise its charter is
available by reason of death, unknown address or refusal or
failure to act at the time of its renewal, the directors of the
corporation, or those remaining on the board, although less
than a quorum, may elect a successor to the officer or officers
who are dead, or whose addresses are unknown, or who refuse
or fail to act. If there shall be no director of the corporation
available for the purposes aforesaid, by reason of death, un-
known address, or refusal or failure to act, the stockholders of
the corporation may elect as many directors as may be neces-
sary, or they may elect a full board of directors, as provided
by the by-laws of the corporation, and the board may elect
successors to the officers who are deceased or whose addresses

are unknown, or who refuse or fail to act. (Remainder of sub-

section is unchanged.)

v



EXHIBIT S

§ 251. Consolidation or merger of domestic corporations

(d) Any agreement of merger or consolidation may con-
tain a provision that at any time prior to filing the agreement
of merger or consolidation with the office of the Secretary of
State, the agreement may be abandoned by the board of direc-
tors of any participating corporation notwithstanding approval
of the agreement of merger or consolidation by the share-

holders of the participating corporations.



EXHIBIT 6

§ 257. Consolidation or merger of domestic stock and non-
stock corporations

(c)... Nothing in this section shall be deemed to
authorize the merger of a charitable non-stock corporation
into a stock corporation, whereby the charitable status of
such non-stock corporation would be lost or impaired; but
a stock corporation may be merged into a charitable non-
stock corporation which shall continue as the surviving

corporation.
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MINUTES OF THE TWENTY-NINTH MEETING
OF THE DELAWARE CORPORATION LAW
STUDY COMMITTER

The Twenty-Ninth meeting of the Delaware Corporation
Law Study Committee was held at the offices of Berl, Potter
& Anderson on February 22, 1966,
The meeting was called to order by the Chalrvmawn,
the Honorable Clarence A, Southerland. Others present were:
Henry M., Canby, Esquire
M=, Alfved Jervis
Walter K. Stapleton, Ezguire
The Chalrman noted the absence 0f a quorum, bub
gvgeested that the copmittee proceed o disguss My, Canby's
vedrafts of Seetilons 251, 252, 253, 25 B, 2553 256 259, 260, (:éﬁfﬁdz
261 ond 262, - e
The committse tentatlively approved the vedraits of
e above-nuwbered gectlons, but 4id not attempt TO pass on
the proposal, set forth on peges 1954 through 195C of the
Folk Report, respeeting bthe swggestion of Dewey Ballantine
that the roegquirement of approval of a merger by stockholdewrs tﬁw}
of the surviving covporabtion be deleted in the speeclal situatioc jl}ﬁlw
where 1t issues legs than a prescribed number of ghares &0
evfeotuate the merger., If approved, the sbatubory lenguage

sugzested on pages 1058 and 105C of the Folk Report would be
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2,

added o Sections 251 and 252 as new paragraphs or would

be set forth in o new separate seetion,

The commitibee thea procesded to discuss the Jervige

Jackman Report of February 8, 1966,

-

The commibtee considered the fivet recommendation,

dealing with pages 21 and 22 of the Folk
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was decided that o dabe would nob be seb for the anext meeting

of the commitbee untill fuesther reports were recelved,

Respeetfully submitted,

W YR

Waltor h. StaploEon
Lobting Secretary
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ceticas 107 and 108.

Do pronosed revision of Sszetica 107 is satisfactory &ad
ciomted.  The proposcd revision of Section 108 is also
=y excent that (1) iz parazremh o) "to adopt by-lews"
cuitted, 12) in worazroph {a) the vord "shareholders”
changed to "stockhiclders” to conform with the lansuane
25 : a the fifth line "incorporation” should be
2d {3) parezraph {d) should be added to

"{d) Vhen there sre Two Or wmOre inCOXPOrELOTS,

1f zny dies or is for &ny reasca unable or aot avail-

cble to act, the other or others may act. I there

is mo incorporetor who can ach, auny person for whom

The lacorporacor was acting &s agent ray act in his

stead, or if such person glse dies or is for any reason

waable or not svailable to act, his legal representative

way act.”

Coomment.

{1} OCroonizebicn procedure. Cften parties ia interest for
o varicety of conpelling reasons do rob wish to be identified with 2
novdy fommed coxporatlon. Nawming of directors in vthe certificate of

ation would requlire designeting dummy dirvectors. If temmorary,
aetica directors are named the substitution of permanent directors
gonerscne. ither stock suvseriptions must be accepted to enable
SS0rE To be elected by stockholders or an avkward resigpation of each
r and election of hils successor; one Dy one, is necessary.

Service comppanices and oub-0f-51 cwyers find present long
coteblished and fanmil rererable. By-laws are
geonerally adopted at the incorporators? 0z &t which directors are
elecived, 80 that rule are prouptly in effect.

worecver,

of & corporatican in

- o -2 oz wan g o
in plocing manszement

2 until directors are

glected.  Amendoeats oration or surrender of
corporation franchiss nt of capital are simpli-
Tied ond accomplished vy a mere telepbone call

or
to the service coupany.



MINUTES OF THE THIRTIETH MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE-

The Thirtieth Meeting of the Delaware Corporation Law Study Com-
mittee was held at the offices of Berl, Potter and Anderson, Esquires,
Delaware Trust Building, Wilmington, Delaware, on March 23, 1966, at
10:30 a.m.

The meeting was called 4to order by the Chairman, The Honorable
Clarence A. Southerland. Others present were:

Henry M. Canby, Esquire
Richard F. Corroon, Esquire
Honorable Elisha C. Dukes

Clair John Killoran, Esquire
Charles F. Richards, Jr., Esquire

In the absence of the Secretary, the Chairman requested that Charles
F. Richards, Jr., Esquire, act as Secretary.

1. The Committee considered Charles S. Crompton, Jr.'s draft of
statutes for uniform execution, acknowledgment, filing, and recording of
instruments and the redraft of these sections by Mr. LePage, President of ’

The Corporation Trust Company of New York. The Committee decided to dis- gj‘(;y(\_g

SN

1?2

"

approve both drafts and rejected the idea of uniform statutes on the subject. \}(S"
The Committee, however, felt that a change‘ should be made in the present ' 5& N

law to permit the Chairman of the Board to execute or acknowledge any



document in the alternative to the president or vice president, where it is noW
provided that thé president or vice president must execute or acknowledge
a document. The Committee directed the legal secretaries to rﬁake this
addition to the thirty-odd sections affected. Thus, for example, in Section
251 {c) of the present law, where it provides: "...and the agre\ement SO
adopted and certified shall be signed by the president or vice president
and secretary or assistant secretary...", the new language will read, "...
by the Chairman of the Board or by the president or by a vice president and
by the secretary or an assistant secretary..."

2. The Committee next considered Mr. Canby's draft of Section 251.‘\
The Committee approved the following changes in that draft.

First, the Committee decided that the last sentence of subsection (a)
should become a separate subsection which should be placed at the beginning} DEVSL
of Section 251 as subsection (a). In addition, the Committee directed the
insertion of quotation marks around the words "merger" and "consolidation” \ ?@’"
in tha. sentence. The Committee consequently approved the re-lettering of \
all the other subsections of this Section, i.e., (a) becomes (b); (b) becomes |
(c), etc., and directed that the re-lettering be checked in references to> G(G
Section 251 in other sections.

The Committee requested Mr. Canby to redraft the re-lettered sub-

section (c) to provide that the directors need not sign the merger agreement, ?SBW“

that they need only meet as a Board and pass a resolution deeming it "expedien



and for the best interests of the corporation” in a way similar to that provided /m
by Section 271 for a sale of assets,

The Committee made other slight changes in the wordincj of Section 251
of Mr., Canby's draft as follows:

The word "separately” appearing in Line 1 of Page 2 was stricken. The /9'6%/
words "this State" in Line 15 of Page 2 were stricken and in lieu thereof Were)%’ﬁ)\,t
inserted the words "the place of execution”. The Committee inserted in
Line 1 of Page 3, after the word "business”, the words "in this State". > 75'52/-’-/

The Committee considered the suggestion of the firm of Dewey,

Ballantine, Bushby, Palmer & Wood as commented on by Professor Folk at

Pages 195 B and C. The Committee approved the language appearing at the

bottom of Page 195 B and at the top of 195 C with one exception noted infra

and directe‘d that it be added as a new subsection (g) to Mr. Canby's redraft
of Section 251. The one change in'the language was in Line 4 of Page 195 C,
the phrase "do not exceed the percent" was changed to read "do not exceed
15 percent”.

3. The Committee approved the following changes in Section 2\52.
The reference in subsection (c) to 251 (c) was modified in keeping with the
re-lettering of Section 251 to read "251 (d)". The Committee noted and cor-
rected the typographical error in Line 5 of Section 252 (d) by striking the
word "for" and inserting in lieu thereof the word "or”. The Committee ap-
proved the addition of a new subsection (e) to Section 252 as follows: ﬁ/

"(e) The provisions of Section 251 (g) shall apply
to mergers under this Section."

-3 -



4., The Committee amended the draft of Section 253 as follows: ,
It approved the deletion of the word "for" in Line 14 of subsection (e) and 1/
inserted in lieu thereof the words "of the value of". It approvéd the striking @S\}Y

of all the words in Line 15 following the first word, "stock", and all the

words in Line 16 and the entire first line of Page 6 of Mr. Canby's draft.
The Committee approved the insertion of the word "a" in place of the word
"the" on Line 3 of Page 6 of the redraft of Section 253, The Committee %)'0'\'/

approved the striking of the words "provided for herein" on Line 4 of Page 6
and the insertion in lieu thereof of the words "after such period of 20 days"
The writer of these Minutes noted that as a result of the changes
described for Section 253 (e), the sentence would not be grammatically
correct unless the words "and if" were stricken in Line 12 of that subsection.
The writer conferred with Mr. Corroon, the author of the other revisions of /
this section and obtained his approval. Unless the other members of the
Committee direct otherwise, the legal secretaries will make this change under

their vague authority as quasi-draftsmen.

5. The Committee approved a redraft of Section 254 (b) as follows:

"(b) Any one or more corporations existing under the laws of
this State, may merge with one or more joint-stock associations
existing under the laws of any giker State or States of the
United States, if the laws of such other State or States permit
such a merger. Such corporation or corporations and such one
or more joint-stock associations may merge into a single corpo-
ration which may be any one of such corporations, or a new
corporation to be formed by means of such merger which ne
corporation shall be a corporation of this State.”



6. The Committee requested Mr. Corroon to redraft Section 255 (b)
and {(c) in keeping with his suggestion that there néed not be a meeting of \
both the governing body and the members of such a corporation'where the
governing body and the members are the same persons.

7. It was decided to simplify the language of Section 256 (d) by
incorporating language from Section 253 (a) which refers back to the same
full language of Section 252 (d). Thus, Section 256 (d) will read as follows: W

"(d) If the surviving corporation is organized or exists

under the laws of any state or jurisdiction, other than

the laws of this State, the provisions of section 252 (d)
of this title shall also apply to a merger under this section,"

8. Section 257 was modified as follows:

In the last line of Page 1 of the draft following the word "securities"
the words "or membership interests” were inserted. In Line 1 of Page 2 of
the draft of Section 257 the words following the word "from” were stricken.

Lines 2, 3 and 4 were also stricken. The legal secretaries were directed to
make changes in Section 257 (b) parallel to those changes to be drafted by
Mr. Canby for Section 251 {c¢) as noted supra.

9, Section 258 (c) was amended to read the same as Section 256 (d) !
and the last part of 253 (a) i.e., to read as follows:

"(c) If the surviving corporation is organized or exists

under the laws of any state or jurisdiction, other than

the laws of this State, the provisions of section 252 (d) y
of this title shall also apply to a merger under this section." /




10. Section 261 was amended by deleting the first line and inserting C?Zguj/

in lieu thereof "Any action or proceeding, whether civil, criminal, or admin-
istrative, pending...".

11. The Committee directed the legal secretaries to make changes in
Section 262 (b) in a way parallel to the changes made in Section 253 (e) as
noted supra. According to the writer of these Minutes, this will mean the
deletion of the last word in Line 9 of subsection (b), "If"; the deletion
of the word "for" in Line 12 and insertion in lieu thereof of "of the value of";
the deletion of the words "such resulting” in Line 12; and elimination of all
the words in Lines 13, 14 and 15 up to but not including the word "exclusive”,
Because of these changes in subsection (b), it will be necessary to change
subsection (c) as follows:

Strike the word "the” in Line 1 and insert in lieu thereof the word "a".
Following the word "days"” in Line 1, insert the words "following the period
of 20 days".

12. Mr. Corroon was requested to prepare a memorandum on his
suggestion that cash be permitted to be given to shareholders in a merger
in addition to securities under Section 251 and 253, Mr. Corroon was also
requested to consider whether or not a sentence should be added to Section 4
262 providing that the remedy provided thereunder was in addition to any
other remedy which might be available in law or equity.

The meeting then adjourned. The next meeting was set by the Chair-

man for Thursday, March 31, 1966, at 10:3? a.ja. P 2 l :

Charles F. Richards, Jr.
Acting Secretary 1




RICHARDS, LAYTON & FINGER
4072 duPont Building
Wilmington, Delaware 19801

RE: Minutes of the Thirtieth Meeting of the DATE: 3/28/66
Delaware Corporation Law Study Committee
TO: All Committee Members

FROM: Charles F. Richards, Jr., Legal Secretary

I wish to make certain corrections in the Minutes of the Thirtieth
Meeting. 3(\,//0
1. The Minutes should reflect that Mr. Alfred Jervis was present. \/\\\0

2. The Minutes should also reflect that Mr. Alfred Jervis submitted
a memorandum by Mr. LePage which was in favor of retaining the distinction
between merger and consolidation as it heretofore has existed in the Delaware
Corporation Law. Mr. Jervis read Mr. LePage's memorandum and urged its
merits to the Committee. The Committee voted and rejected the idea that a
separate definition should be continued in the Delaware Corporation Law for

the term consolidation and, thus, rejected Mr, LePage's suggestion, Mr,

Jervis dissenting.

CFRjr:lm



MINUTES OF THIRTY-FIRST MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The thirty-first meeting of the Delaware Corporation Law
Study Committee was held at the offices of Berl Potter & Anderson,
Delaware Trust Building, on March 31, 1955, Those presenit were:

Hon., Clarence A. Southerland

Hon, Elisha C. Dukes

S. Samuel Arsht, Esq.

Clair J. Killoran, Esq.

Alfred Jervis

Richard F. Corroon, Esq.

Charles S, Crompton, Jr,, Esa., Legal Secretary

In the absence of the Secretary, the Chairman requested the
undersigned to act as temporary secretary for the meeting.

The Committee first considered the report of Mr. Killoran
dated March 23, 1955, regarding the Folk Report, pages 249-256,
The following actions were taken on this report:

1. Professor Folk's recommendation discussed on page 1 of
the Killoran Report to transfer the provisions of Section 150,
regarding a corporztion's power to purchase and sell its own
shares, to Section 122 was unanimously disapproved.

2. It was unanimously agree<, however, that Section 150 ~

should be amended by adding the following language following the Ciﬁf75L

word "purchase'':



"receive, take or otherwise acquire, own and
hold, sell, lend, exchange, transfer or other-
wise dispose of, pledge, use and otherwise
deal in and with its own shares; but no such,
ete, . o "

3. 1t was moved, seconded and unanimously adopted that
Section 160(a) be further amended by the addition thereto of the
underlined words set forth on pages 1 and 2 of the Killoran Report.

4, The Committee deferred any action on the recommended Quﬁir
addition of a subsection (b) to Section 150 pending further study éyﬁ
of the proposal by the Committee. Cjé%?ﬁg

5. The Committee considered the Killoran recommendation on
page Z of his report that Sections 172 and 174 be amended as sug- O
gested on page 251 of the Folk Report to protect directors who q?§k
rely on the reports of experts in connection with the purchase of
the corporation's stock from surplus as well as upon the declarai////
tion of dividends therefrom. This recommendation was unanimously
adopted. Mr, Arsht suggested that the legal secretaries consider °<%p?
whether the amended Sections 172 znd 174 could be better located
elsewhere than in the subchapter devoted to dividends.

6. The Committee considered and unanimously approved the

suggestion of Mr. Killoran on pages 2 and 3 of his report that

Section 243(b) be amended by adding the word '"such" in the fourth

line thereof between the words "any' and '"'shares'.



7. The Committee next considered the suggestion on pages
3 and 4 of the Killoran Report dealing with reduction of capital,
redeemed and rveacquired shares, Mr., Killoran stated that his
recommendation would be to amend Section 244 to permit the
directors of a corporation, without shareholder approval, to
retire the corporation's shares it has acquired from any sur~
plus account.

A motiqm to so amend Section 244 was made and seconded,
Mr, Arsht moved that the motion be amended to permit such pur-
chase by director action from any source including stated capi-

tal. The amendment to the nition was defeated by 1 vote of 2 to

4, The vote on the original motion was then unanimously in \\
—_

favor thereof,

The suggestion of E, N, Carpenter, II, Esq. by letter of
March 23, 1955, was next considered end the Commit:ee unani-
mously approved the amendment of Section 213 to enlarge the
record date therein from 50 to 50 days,

The Chairman next reéuested the Committee to consider the
problem of seaquestration, even though no committee-member reports
thereon had been f£iled, A lively discussion followed wherein the
Chairman stated his present opinion was to make no changes in the
existing law since his recollection was that earlicr efforts to

revise the law in Delaware had been unsatisfactory. Mr. Corroon

-3
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suggested a change in the present law to limit sequestration in
derivative or class actions to shares which the indiviiual direc-
tors own in the corporation which is the subject of th: litigation.

The Secretary of State reported that many complaints from respected

law firms outside of Delaware have been received by his office
regarding the current state of the law, Mr. Jervis aslted the

Committee to consider the letter of the Chancellor to L he Chairman

dated December 29, 1954, regarding the topic. ’4&3
.
The Chairéén announced that the topic would be considered $P
again by the Committee and requested Mr. Corroon to pripare a f% 3
draft of his suggested amendment and circulate it to tlie members %jjiz

of the Committee,

The meeting was then adjourned,

2 ()

>

W ,
Charles &, Crompuon,*sf?i;7
Acting Secretary




MINUTES OF THIRTY-SECOND MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The thirty-second meeting of the Delaware Corporation
Law Study Committee was held in the offices of Berl Potter &
Anderson, Delaware Trust Building, Wilmington, Delaware, on
the 15th day of April, 1966, with the Chairman prisiding.
Those present were:
Honorable Clarence A. Southerland
Mr. David H. Jackman
Honorable Elisha C. Dukes
Mr. Alfred Jervis
S. Samuel Arsht, Esquire
Henry M. Canby, Esquire
Charles S. Crompton, Jr., Esquire
In the absence of the Secretary, the Chairman re-
guested the undersigned to act as temporary secretary of the
meeting.
The meeting began with a resumption of ihe discussion
of the sequestration statute. Mr. Jervis reporte: that many
of the corporations which his company serves had :omplained
about the Delaware sequestration statute and he stated that,

in his opinion, Delaware has lost prospective corporations

because of the statute.



Mr. Arsht stated that he had discussed the problem
with numerous members of the New York Bar and all had said
they saw no great objection to the Delaware praciice since
they felt Delaware was a more favorable forum thian any other
available.

It was determined by the Committee thai, due to the
absence of several Committee members, further diucussion of
the matter would be deferred until the next meeting.

The Committee next discussed the repor:. of S§. Samuel
Arsht, dated April 1, 1966, entitled "Surplus and Reserves'l,
covering pages 257 to 260 of the Folk report. M. Arsht
reported that the proposed revisions in his repo:'t were
"implementing statutes' for the use of the new accounting
definitions previously approved by the Committee. Mr. Canby
noted his objection to the adoption of such definitions and
it was unanimously agreed to reconsider the adop:ion of such
definitions at the next meeting of the Committee. The con-
sideration of the Arsht report on "Surplus and Riserves' and
of the proposed subsection (b) to § 160 of the Cnde, presented
on page 2 of the Killoran report, was also deferred until a

decision was reached on the use of accounting definitions.



The Committee next considered the repo:'t of S. Samuel
Arsht, dated April 1, 1966, entitled 'Preemptive Rights'", con-
cerning pages 260 to 262 of the Folk report.

It was moved, seconded and unanimously adopted that
the Delaware statute would prohibit preemptive rights, unless UX//
the corporate charter provided to the contrary, is recommended
in the second alternative in the Arsht report. L

A discussion was held as to the scheduling of further
meetings, and it was decided to attempt to have uinanimous
attendance at the next meeting of the Committee.

There being no further business, the meeting was

adjourned.

Secretary of ihe Meeting.



MINUTES OF THIRTY~THIRD MEETING OF

DELAWARE CORPORATION LAW STUDY COMMITTEE

The thirty~-third meeting of the Delaware Corroration Law
Study Committee was held at the offices of Berl Pctter &
Anderson, Delaware Trust Building, on April 25, 1966, Those
present were:

Hon, Clarence A. Southerland
Hon, Elisha C. Dukes

¢. Samuel Arsht, Esq.

Henry M. Canby, Esq.

Clair J. Killoran, Esaq.

David H. Jackman

Alfred Jervis

Irving Morris, Esq.

Mrs, Margaret S. Storey
Charles S, Crompton, Jr., Esqg.

At the request of the Secretary and the Chairman, the
undersigned acted as temporary secretary for the neeting,

The Committee resumed discussion of the problem of seques-
tration by considering the letter report of Mr. Morris dated
April 15, 1966, Mr, Morris stated that he recommended no
change in the sequestration law because of his belief that
the high calibre of the Delaware judiciary created an excellent
forum for decisions on important matters of corporate law, He

stated that to limit the jurisdiction of the Delaware courts

by amending the sequestration statutes would be to throw such



corporate litigation into courts of other jurisdictions not
s0 intimately familiar with the Delaware corporatism law and
the substantial precedents thereunder,

Mr. Morris stated his opposition to the proposal made at
an earlier meeting to limit sequestration in derivative actions
to the stock of the corporation concerned,

The Secretary of State reported that he was concerned with
the possibility of the sequestration statute being used to
begin baseless stockholders® suits resulting in an undeserved
settlement before trial. He feared that such harassment by
groundless litigation would lead to corporations avoiding
Delaware as a state of incorporation.

Mr. Morris replied to Mr, Dukes by citing the safeguards
established to prevent the unwarranted settlement of such
lawsuits, such as the notice and hearing provisions of
Chancery Court Rule 23, Mr, Killoran stated his full agree-
ment with Mr, Morris' position.

Mr. Jervis stated his concern with the fact that Delaware
is the only jurisdiction with such a sequestration statute
and reported that several of his company's corporate clients
had been reluctant to incorporate here solely because of this

statute. My. Jackman reported that his company's clients were

“2a



also fearful of the problem of the sequestration statute in
Delaware.

Mr, Arsht stated that, in his opinion, the statute did
not breed litigation but merely made Delaware a coiavenient
forum for lawsuits which would, absent the statute, be brought
in some other jurisdiction., He stated that such foreign licti-
gation would make the substantive provisions of th: Delaware
corporation law much less attractive if they were o be con-
strued by courts of some other jurisdiction not bound by the
substantial Delaware precedents under the code,

After further discussion, the Committee unaninously
agreed that a proposed amendment to the saéuestration statute
should be prepared for further congsideration by the¢ Committee
to limit the statute's applicéEE;;~EE"EEEE$§Eive actions to
shares in the corporation which is the subject of the suit. .
The Chairman reéuested Mr. Canby to prepare and circulate
such a draft for consideration by the Committee. Mr. Morris
asked if the Committee intended by such proposed amendment to
eliminate the sequestration of all property except the shares
in the corporation concerned in the suit, and it wes the con-
sensus of the Committee that the proposed amendment should not

limit the power to sequester any property except shares of

-3



stock in other Delaware corporations than that concerned in

the lawsuit,

The Committee next reviewed its prior decision of July 14,
1955, to amend the code by adoption of the standard accounting
definitions recommended by Professor Folk. After some discus-
sion, it was moved, seconded and unanimously agreed that the
decision of July 1l4th with respect to the adoption in the
Delaware code of the standard accounting terms be reversed
and that the existing statutory terms remain uncharged in
the code,

¥

Mr. Arsht suggested that an amendment could be made in
Sections 170 and 154 to further clarify the meaning of the \§f§?J
terms “net assets' to mean assets less liabilities. It was
moved, seconded and carried that this suggested change be

rejected,

The Committee next considered the proposed addition of \\\\
a nevw subsection (b) to Section 150 of the code presented in qéﬁjy
the Killoran Report of March 23, 19256, Mr., Killoran withdrew

his suggestion that such a new subsection be added to the

code and the suggested change was thereby disapproved,

The Secretary of State presented an inquiry he had

received from out-of~state counsel for a Delaware corporation

wlym



regarding the disposition by the corporation of unclaimed
dividends and asked if the Committee had considered the pos~-
sibility of an addition to the statute to deal with this
problem., The Cheairman reported that the Committee had
earlier considered this question and decided that Lt was not
a question to be considered by this Committee, He suggested
that Mr. Dukes refer his incuiry to the appropriat: Bar Asso-
ciation committee.

The meeting was then adjourned,

b Oeae £

Charles S. Crompton, Jr.
Acting Secretary




