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A Note on Ci ta t ions  
1 - P  

?lfficj,-fii 'S ' t i 2  ~ % h % r  C C I ~ ~ O F E ~ . ? ( + X I  & ' k ; 8 % 1 ? . $ 8 % 4  h a ~ b e 8 i l  

$lor!e on IP selt~0't.9;6 b a ~ f  8 to maid 11eedl~38~ dusplfcbat-- 

ion, RcZerencea t o  $he hlodel A c t  m e  ueeful ,  since f 

haa been the basks for most corpomtf on law rev1 s lana,  

and a &deX Aat provftslon 5 s  likely ts be found fn the 

statutee of about 20 s t a t e s ,  uaually with l a t t l e  or na 

modif loation, Mew Y o P ~ ,  Conneot10ut, North Carol$ na, 

and South Camlfna are sited for thels deliberate devi- 

a t i o n ~  fran the Mode% A o t ,  New York mrl %he Camlfnaa 

am r l oh  In slose ac;~z-posgaL%on pmvllsioms, VS~gIrailra 

offers sbgn iZ4~an l  pmvf weone no% found sleewhsmo New 

Ysrk mpmsants the moet ccnprahen8Avs 3 o ~ p a ~ ~ t % a n  law 

study ever undsa.%akeaa !in the Unllted S%n%eso Occeisf 0nal 

rabersraotsep are made %a other statea, and to forefgp~ 

~ o u n t r % e ~ ~  

I% should be notod thra% tiny Model A$% weotian mn be 

oompased wlth the cosmap~>ndlsng pmvl6afl;~n any) I n  all 

other atate&, through the Mods1 &&nes - p-emtf on Ace& 

lrnnotatsd, ptablicahed by West f n 3,960, w bth supplements, 
QL 
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A Uniform Prooedure for  Eke,-uting and F i l ing  Instruments 

The beat of t h e  recent corporation s ta tu te8  have provided f o r  e standard, 

uniform procedure f o r  executing corporate instruments which must be f i l e d  

with t he  Secretary of S ta te ,  These formal requirements f o r  execution and 

f i l i n g  do not, of course, apply t o  other corporate documents which w i l l  

cmt inue  t o  be executed a s  before. There a re  sever81 merits t o  t h i s  

procedure. F i r s t ,  the procedure i s  assuredly uniform f o r  e l l  instruments 

required by t h e  e t a t u t e  (except a s  otherwise ~ r w i d e d ) .  Secondly, much 

r epe t i t i ve  matter i s  eliminated, s ince  t h e  substantive sect ions  w i l l  merely 

be croaa-referenced t o  t h e  execution-filing p r w i a i m s .  Thirdly, t h e  

execution-fi l ing requirements can be more de ta i l ed  than would be appropriate 

In each individual  substantive section. Finally,  t h e  recommended provisions 

nwrely expand an idea already inherent i n  the  Delaware s t a t u t e ,  s ince  
I L L .  

Section,(c) mkee various f i l i n g  and recording sect ions ,  w, Sect ion 103, 

applicable t o  d h e r  Instruments end enumerated by eecti.cn reference8 i n  

Section 102 (c )  . Accordingly, it is believed t h a t  t h e  uniform execution- 

f i l i n g  prwia ions  w i l l  e f fec t  a marked s impl i f icat ion and u t i l i t y  i n  t h e  

s t a tu to ry  remision. 

Beside6 elaborat ing the concept of a uniform execu t im-f i l ing  provision, 

a eignif icant  change i n  t h e  present procedure i s  recommended f o r  Committee 

consideration. That i s  t h e  abol i t ion of l o c a l  r eco rda t im  requirements as 

prwided i n  several  recentcU.yOration law revisimrs,  e.g., Conn. Gen. S t a t ,  

g 33-@I; (1961); S.C. Code 5 12-11.6 ( ~ u p p .  1963), and recommended by 

ARA Model A c t  Secticn b9. Sm-oral advantage8 accrue from t h i a  procedure. 

Most import ant, it s-imp2.f f lo:; incor?o=.ation procedures by eliminating a 

s t e p  of doubtful u t i l i t y .  The t r a d i t i o n a l  recordation requirement, has 

been probably the  chief occasion f o r  cases invoking the  & f a c t 0  corpor- 

a t i o n  concept t o  save t he  l imi ted l i a b i l i t y  of a defec t ive ly  incorporated 
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enterprise.  Happily, the  Delaware apprsoach ha8 h e n  l i be ra l .  See In r e  - 
Mitchellf r Wetnurant, Inc. 31 Dsl. Ch. 121, 67 A.2d 61, ( ~ h .  19b9) (corpor- 

a t ion hold - de fnctt+despite nm-fi l lng and nm-recordation of incorpora+Yion 

p p o r r ,  a t  leest f o r  purposes of appolntlng a receiver). It ia sometime8 

suggerted t h a t  l oca l  recordation aids r e e l  e s t a t e  t i t l e  searching. Fi r s t ,  

it i a  a almple matter t o  f ind out from the  Secretary of S t a t e  whether a 

n l e v a n t  corporate document is on fi le.  Secondly, even i f  l oca l  rscording 

i r  required a P i t a1  documsnt may not in f a c t  be recorded, and complete 

safety would d ic t a t e  recourse t o  the Secretary of S t a t e ' s  o f f ice  t o  deter- 

ninr what documanta have beer, f i l e d  them. Third, not a l l  corporate - 
documsnte will be recorded i n  each county in which the corporatian he8 

r r a l  property, and Indeed any such requirement would be unthinkable. 

Finally, it should be noted tha t  l oca l  recordation, i f  required, appliea 

t o  @very major corporated inetrwmt--  not marely t o  the c e r t i f i o e t e  of 

incorporation. Th i s  Report unheeitatingly takes the  view t h a t  the l o c a l  
0 b t  

requirement should be included i n  a modern corporation s ta ture ,  and t h a t  
I' 

Dalawrre'8 abol i t ion of the  requirement would be an a t t r ac t ive  fea ture  t o  

ontorprisea looking f o r  an advantageous %omefl. 

It is recognized t h a t  loca l  recordation m a y  have t o  be continued for  

r e a r m s  not re la ted  t o  t he  advantage and convenience of corporations. 1% 

ro, it is suggoated tha t  the  matter be handled by 8 requfrement t h a t  two 

copier of each instrument be delivered t o  the  Secretary of state, t h a t  he 

co l l ec t  bo'uh h i s  and the  recr>rderts feea and taxee for  f i l i n g  and recording, 

t h a t  the siecond copy of the docuhent be duly f orwerded t o  the  appropriate 

rocorder, and t h a t  +,he l oca l  fees  and taxes be remitted or  otherwise 

dlrrposed of i n  some tppropi-late manner. Compare Section 136 (b). In short ,  

a aingle ac t  of f i l b - g  with the Secretary of S t a t e  would take care of both 

cen t ra l  and l o c e l  filing. If this procedure is considered, two p o h t s  ehould 
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be noted: (1) the e r a  work i n  the  Secretary of S ta te1  s off ice  ahould 

be oonri&red in torma of present work-load and eppropria t ims,  and ( 2 )  

appropriate procedurer mhould be considered f o r  trenemitt ing documehts and 

fesa  and taxer t o  the  recardere' afficea,  including ( a )  t h e  frequency of 

tr.nrmirrian, and (b) tho  questj.cn of diversity or uniformity a8 t o  

recaprding f e a r  i n  the  th ree  counties. 

This  Report conaidere the eecmd altematlwe--local recordation effected 

through the Secretary of S t a t e l s  office-ca useful prodedure, although 

inforbor t o  the  outr ight  elimlnetion of l o c a l  recordation. But i f  record- 
, 

r t im  m e t  be rstained, it should be simplified, a s  suggested. There are 

p n c e d e n t ~  In otheb r t a t e s  fo r  t h i s  procedure, N.Y.Bw.COrp. L a w  

8 lOb(g)j Iowa Code Ann. 8 L96L.S3(3) (Supp. 1963)) Va. Code g 13.1-51 

(1956); Minn.~tat  .Ann. 8 301.06,-07 ( ~ u p p .  1963). 

Tho following three draft provis ime would achieve a uniform filing- 

execut im pracedur4. They are  not iden t ica l  with any s ing le  ptwimion 

i n  any other ,jurisdicotion, but Include the bes t  provisions from New York 

(N.~.Bu.~orp.Law 8 lob), Cavuct icu t  ( ~ 0 n n . m .  Sta t .  1 33-285)) North 

Carolina ( N . ~ . ~ . n . ~ t a t a .  g 55-4), and South Carolina (S.C.Code pe 12-11.8, 

11.5, 11.6 (~upp .  1963), 8s well aa the  Reporter's study of sca t te red  

praririona of other s t r t u h e .  Comments on each d ra f t  eect ion follow t h e  

text thereof. 

Section Execution of Inatrumente. -.- 
Whenever any prcwnrs.iun of t h i a  Chapter requires any Instrument t o  be 

amcuted in accordar+c:! with -i 51s s e c t i m ,  unleos othcrwiee spscif  ica- 

r t a t ad  I n  t h i s  Chepts- 3nd r:,bject t o  any additional p r w i o i m e  of t h b  

Chaptar, auch requiremsnf mmns t h a t r  

(a) There shall be m e o r i g i n a l  executed and one conformed copy ef the  



in8 t rumen t . 
(b)  The t i t l e  of t h e  instrument s h e l l  be s e t  fo r th  a t  i ts  head. 

( c )  The o r i g i n a l  executed instrument s h e l l  be aignedt 

(1) By the  incorporator  or  incorporators,  in t h e  case of a 

c e r t i f i c a t e  of incorporat ion o r  any other  instrument executed before 

e l e c t i m  of t h e  I n i t i a l  board of d i r e c t o r s ,  8s provided by Sec t ion  108. 

( 2 )  In the  case  of other instruments : 

( A )  By the  pres ident  or  a vice-president ,  and by 

t h e  eecre tary  o r  an a s s i s t a n t  sec re ta ry ;  or 

( B )  If there  a r e  no such o f f i ce re ,  then  by a major i ty  

of the  d i r e c t o r s ,  or by such d i r e c t o r s  as may be designated by a majori ty 

of d i rec to r s ,  then in of f i ce .  

( c )  If there  a r e  no such o f f i c e r s  o r  d i rec to r s ,  then 

by t h e  holders ,  or such of them as may be designated by t h e  holders,  of 

record of a major i ty  of a l l  outstanding shares e n t i t l e d  t o  v o t e  thereon. 

(D)  In any event, by t h e  holders of a l l  of t h e  

outstanding shares  of t h e  corporation. 

(d) Any person s ign ing  an instrument eha l l ,  e i t h e r  opposite  or beneath 

h i s  s ignature,  l e g i b l y  a t a t e  hie name, t h e  aspacity Pn which he signs, and 

h i s  address. 

( e )  The instrument ehaU. a l s o  s e t  f o r t h  t h e  cur ren t  address of the  

corpora t ions ' s  p r i n c i p a l  o f f i c e  or place of business i n  t h i e  B ta te ,  and 

t h e  name of i ts  r e g i s t e r e d  agent and a l s o  his address i f  d i f f e r e n t  from t h e  

addr3ss of t h e  p r i n c i p a l  o f f i c e  or  place of business.  Any address e h a l l  

include s t r e e t  and number and/or pos t  o f f i c e  box number, tasn o r  c i t y  and 

hundred. 



Reporter1 s Note 

This proposed p r w i s i m  would s t a t e ,  f o r  a l l  documents r e q u h d  by 

s t a t u t e  t o  be f i l e d  w i t h  t he  Secre tary  of S t a t e ,  a uniform procedure br 

execution. Subsection ( c ) diat inguiahes between documents t o  be signed 

bofore e l e c t i on  of the  first board of d i r e c t m  ( see  subparagraph ( c )  ( 1 ) )  

and documents signed t he r ea f t e r  (see subparagraphs (c )  ( 2) (A)-(D) ) . 
Subparagraph ( c )  (2 )  ( D )  would be useful  m l y  t o  c lose  corporatione. 

The preamble reference t o  r l add i t imal  provisions " would preserve a 

requirement, such a s  Section 251 ( c ) ' s  requirement t h a t  t he  proper o f f i c e r s  

0.f a l l  merging corparat ions execute t he  instrument. 

The llconformed copyn re fe r red  t o  under subsection ( a )  i a  necessary 

only if l o c a l  mcordat ion is  continued. See t h e  a l t e rna t i ve  provisions 

i n  t h e  d r a f t  sect ion e n t i t l e d  "Fil ing of Instruments", and compare both 

with preaent Sect ion 103(b) requir ing the  Secre tary  of S t a t e  t o  mf'urnish 

a c e r t i f i e d  copy of ( the  c e r t i f i c a t e  of incorporation) under h i s  hand and 

s e a l  of o f f i ce"  f o r  l o c a l  recordation. 

I f  a p r w i s i o n  such as the  d r a f t  s ec t i on  on "Execution of Inetnunentsv 

is  approved, a number of subeections and sentences in the  present  e t a t u t e  

w i l l  automatically be dele ted and replaced with a cross-reference t o  t h i s  

s e c t i m .  See, a,g., Section 1031 Sect ion 102(a) (2), second sentence. 

Sect lcn  Acknowledgment of Instruments. 

Whenever any provision of t h i s  Act requires  any instrummt t o  be 

echowled~ed  i r i  ac5cordance w i t h  t h i s  oect.ion, unless otherwise s p e c i f i c a l l y  

s tated i n  t,lii3 Chapter and sub jec t  t o  any a d d i t i m a l  provisions of t h i s  

Chapter, such requiremorlt means t h a t  $ 

( a )  The person signing the  instrument, a s  provided by subsection ( c )  

of Sect* (Execution of ~ns t ruments ) ,  acknowledges t h a t  t h e  lnetrurnent 
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he  signs i s  h i s  act  and deed, and t h a t  {.he f a c t s  t h e r e i n  s t a t e d  a re  t r u l y  

s e t  fo r th .  

(b )  The j mtrument s h a l l  be acknowledged before any o f f i c e r  authorized 

by t he  laws of t h i s  S t a t e  t o  take ecknowledgments of deeds. 

Reporter1 s Note 

This d r a f t  provision would r e t a i n  t h e  establ*sned Delaware acknowledgment 

requirements, i n  s u b s t a n t i a l l y  the  same form as it i s  s t a t e d  i n  Section 103(a) .  

Sect ion  F i l i n g  of Instrumsnts 

A 1  t,ernative 12 - No Recordatdon Requirement,. 

( a )  Whenever any provis ion  of t h i s  Chapter requi res  any instrument t o  

be filed i n  accordance wi th  t h i s  sec:t,icn, unless  otherwise s p e c i f i c a l l y  

s t a t e d  in t h i s  Chapter and sub3ect t o  any a d d i t i o n a l  provis ions  of t h i s  

Act, such requirement means that r 

(1)  The original executed inetrument, together  with t h e  cmformed 

copy, s h s l l  be de l ivered  t o  t h e  o f f i c e  of the  Sec re ta ry  of S t a t e .  

( 2 )  A l l  f e e s  and t axes  requi red  for  f i l i n g  thee instrument s h a l l  be  

tendered t o  t h e  Sec re ta ry  of S ta te .  

( 3 )  Upon de l ive ry  of t h e  instrument, md upon tender of t h e  requi red  

f e e s  and taxes ,  t h e  Sec re ta ry  of S t a t e  s h s l l  c e r t i f y  t h a t  t h e  o r i g i n a l  

has been f i l e d  I n  h i s  o f f i c e  by endorsing upon the o r i g i n a l  the word 

"Filed", and t h e  hour, day, month and year  thereof .  This endoreement i s  

t h e  "filing datef1 of t h e  inetrument, and i s  conclusive of t h e  da to  of f i l i n g  

in the  absence of a c t u a l  fraud.  The Secre tary  o f  S t a t e  s h a l l  thereupon 

f i l e  and index the or ig ina l .  

(b) The Secre ta ry  of S t a t e  s h a l l  caapare t he  conformed copy with the  

o r ig ina l ,  and i f  he f i n d s  t h a t  t h e y  a r e  idont ical ,  he s h a l l  c e r t i f y  t h e  



conformed copy by making up011 it t h e  a ae endoreement which is  required t o  

appear upon t h e  o r i g i n a l ,  tagether w d t l ,  a f u r t h e r  endorsement t h a t  t h e  

carformed copy is  a t r u e  copy of t h e  or ig inal .  

(5) The abnfurmed copy, 80 c e r t i f i e d ,  s h a l l  be returned t o  t h e  

person de l ive r ing  t h e  Instruments t o  t h e  Secre tary  of S t a t e ,  and it e h a l l  

be re ta ined as a par t  of t h e  p e m n e n t   record^ of the  corporat ion.  

(b)  Unless otherrtee provided or  ~~rmi t ; . .~ , ,  kyj. t h l z  chapter ,  any 

Instrument f i l e d  as  provided by t h i s  sectior, s h e l l  be e f f e c t i v e  as of i t 8  

f i l i n g  date, notwithstandirlg any f a i l u r e  o r  defect  i n  recording t h e  

h t r u m e n t  as required  by eubaections (a) ( 5 )  arid (a) ( 6 ) .  

Alternative 2; Recordation -.I Rgquired 

 h he preceding draft  s e c t i m  wculd be used except f o r  the f o l l a r i n g t )  

(a)(l) The o r ig ins1  executed Instnunant, together with the canformed 

capy,  s h a l l  be del ivered t o  t h e  o f f i c e  of t h e  Secre ta ry  of S ta te .  

( 2 )  All fees and taxes,  including ar:y fees and t a x e s  which may be 

Pawfully assessed f o r  recarding t h e  instrument with the  recorder  of t h e  

county I n  which t h e  p r i n c i p a l  o f f i c e  of t h e  corporaticm i s  t o  be located, 

shall be tendered t o  t h e  Secre tary  of Sta te .  

+ t i + + * *  

(5) The c e r t i f i e d  conformed copy s h a l l  be t ransmit ted  by t h e  

Secre tary  of S t a t e  t o  the recorder  of the  county where t h e  p r i n c i p a l  office 

ar place of business of t h e  corporat ion i s  t o  be loca ted  i n  t h i s  S t a t e ,  

( 6 )  The recorder sf the  county s h a l l ,  upon r e c e i p t  of t h e  

instrument, record and index it in a book kept f o r  t h a t  purpose. 

Reporter s Note 

Al ternat ive  1 assume8 t h a t  local recordation is abolished. The concept 

of the  " f i l i n g  da ten  i t m  introduced i n  s u b e e c t i m  ( 8 ) ( 3 ) ,  and conclu3i-l-Y 
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and precisely  designates the e f fec t ive  d:ite of the instrument, s, t h e  

date when corporate existence commences, 01. an amendment t o  the c e r t i f i c a t e  

or incorporation is effected, e tc .  It would not, hawever, In te r fe re  with 

the pr ivi lege of postpming m af fec t ive  date, e.g., a8 t o  a merger, 

See S e c t i m  d l ( c ) ,  l a s t  sentence, in which a d i f fe ren t  provision i e  

wotherwiee spec i f ica l ly  stated. 

Alternative 2 i e  a subs t i tu te  provision if  recordation is  retained and 

the Secretary of S ta te  transmits the  f i l e d  instrument t o  t h e  appropriate 

recorder. It 8ubetentiaUy f o l l w a  present Section 103(b). 

Whichever a l te rna t ive  is adopted, Section 362 becomes superfluma, 

bscauee of the broader coverage of subsection (b) of the  draft. S e c t i m  

3 621 a limited function is ret roact ively t o  val idate  ac t s  of 8 corporatian 

which records i n  County A an Instrument which should have been recorded 

in CountyB, provided the corporation corrects  the  error.  It does not 

apply when a l l  recording is  omittsd, since, preewnebu, the 3udicial  

do fecto corporation doctrine would come in to  play. -- 

Cert i f icates  and Other Instruments as Evidence 

Delaware Section 105 current ly  provides t h a t  a copy of a c e r t i f i c a t e  

of incorporation, ce r t i f i ed  by the Secretary of S ta te  and the  l o c a l  

recorder, "shal l  be evidence in a l l  courtsw of Delaware. Section 102(c) 

would presumably make t h i s  provision applicable t o  other instruments f i l e d  

with  the  Secretary of State .  

It i s  recormended t h a t  t h i s  sect ion be revised t o  make its scope more 

def ini te ,  both as t o  t h e  types of instruments covered by it, t h e  e f f e c t  

of the instrument, and the t r ibuna ls  in which it is effect ive.  Newer 
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s t a t u t e 6  normally make the  contents of thti instrument "prima f a c i e  evidencee 

of a l l  f a c t s  s t a t e d  there in ,  and of t he  due execution of t he  Instrument, 

e.g., N.Y.Bw.Corp.Lew 8 106 ( a )  and make it e f fec t ive  i n  adminis t ra t ive  

agenoies a8 well  a8 courts. Morewer, the  revieed proviaion ahould r e f l e c t  

any e l i n t m t i o n  of l o c a l  recordation; even If l w a l  recording ia continued, 

t h e  evidentiary e f f e c t  of f i l e d  instrumentxi should depend only an f i l i n g  with 

t he  Secre tary  of S t a t e ,  The following draft provision should achieve t he se  

ob,'iectivee r 

Unlese otherwise provided in t h i s  Chapter, a l l  copies of i n a t m t a  

r e l a t i ng  t o  a domestic o r  fore ign corporatian,  which have been f i l e d  

in  the  o f f i c e  of t he  Secre tary  of S ta te  as raquired by any p r w i s i o n  

of t h i s  Chapter s h a l l ,  when c e r t i f i e d  by him, be received i n  all cour t s ,  

public off ices ,  and o f f i c i a l  bodies as prima f ac i e  evidence of 

(a)  due execution, acla~owledgment, and P i l i n g  of t h e  Instrument; 

(b)  obesrvance and performance of a l l a c t s  and cond i t ime  necessary 

t o  have been observed and performed; md  of 

( c )  any other  f a c t s  required aa. permitted by law to be s t a t e d  in t h e  

instrument. 

Subsections ( a )  and ( c )  r e f l e c t  Model Act S e c t i m  134 (and s t a t e  s t a t u t e s  

baaed t h e r e m )  and N,Y.Bus,Corp, Law 9 106(a). Subsection (b )  adapts f o r  

general uae t h e  language now appl icable  t o  mergers i n  Delawarq Section 

dl (c)  .l The in t roductory  c lause  ( nunless otherwise prmided")  Insures  

p r i o r i t y  to a suggested rev i s ion  of present  Sect ion 1 6  by which due f i l i n g  

of the  c e r t i f i c a t e  of incorporation would be conclusive evidence of 

perf o r m c e  of all.  condi t i rna  f o r  incorperat  ion (except when the  Attorney 

General I n i t i a t e s  a proceeding t o  revoke the cha r t e r  under S e c t i m  283). 

/ N.Y.Bu&orp.Law 0 106 (b) accords a s imi lar ,  though more l imi ted,  
;5ffectiveness t o  documents f i l e d  in any other ju r ied ics t ion  i f  c e r t i f i e d  
by an appropriate o f f i c e r .  
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Corporate Fur] loses - 
Se -t !.on 101 '6 statement .*f r e r m !  saib '  B corporate p u r p s e s  seems adequate. 

O f  couree, It asaumes t h a t  a s i n g l e  genera l  s t a t u t e  should govern a l l  types 

of corporat ions,  both business and non-profit .  This  i s  not n e c e s s a r i l y  

undesirable,  although today most s t a t e s ,  following t h e  lead  of t h e  ABA Model 

Acts, adopt sepa ra te  s t a t u t e s .  There a r e  c e r t a i n  advantages. Because t h e  

objec t ives  and operations of business and non-profit o ~ r p o r a t i o n s  of ten  

diverge, separa te  s t a t u t o r y  treatment is n e a t e r  and simpler,  and avoids 

c l u t t e r i n g  a s t a t u t e  prsdominantly o r i en ted  t o  business oorporak3ons with 

s p e c i a l  provisions and exceptions fo r  non-business undertakings. Althaugh 

separa te  s t a t u t e s  would be advisable if the  matter were -- t abu la  rasa ,  t h e  

Delaware treatment seems genera l ly  t o  have worked wel l ,  and t h i s  Report 

w i l l  a s sum t h a t  t h e  general  s t a t u t e  w i l l  apply t o  al l  corporat ions,  unless  

t h e  Committee determines otherwise. 

It would be useful ,  in deal ing with S e c t b n  101's  involved sentences,  

t o  separa te  t h e  provisions r e l a t i n g  t o  the  purposes of incorpora t ion ,  and 

t h e  number and q u a l i f i c a t i o n s  of incorpora tors ,  The purpose i s  not subs tan t ive  

change, but  c l a r i t y .  I n  t h e  i n t e r e s t  of completeness, Sect ion 101 should 

enumerate t h e  types of c o r p o r a t i m s  c o n e t i t u t i o n a l l y  excluded from coverage 

under the General Corporation Law, r a t h e r  than by a cross-reference t o  

A r t i c l e  IX, Sect ion  1 of t h e  Const i tu t ion .  If Sec t ion  101 i s  s o  organized, 

it would read s u b s t a n t i a l l y  a s  follows (with some language s i m p l i f i c a t i o n )  t 

(a )  A corporat ion may be organized under this Chapter t o  t r a n s a c t  any 

lawfu l  bunhe:+ls, or Lo promote o r  conduct any l eg i t ima te  ob jec t s  o r  purposes. 

( b )  Subooction ( a )  shall not  apply  t o  municipal corporat ions,  banke, 

or corporatiolls fo r  c h a r i t a b l e  penal,  reformatory, or educat ional  purposes 

sustained i n  whole o r  i n  pa r t  by t h i s  S ta te .  Corpora t ims f o r  cons t ruct ing ,  

maintaining and operat ing public u t i l i t i e s  ou t s ide  d t h i s  S t a t e ,  mey be 
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formed under t h e  g e r o r a ,  p r o v d s !  nns of th s Chapter,  bet, corpora t ions  f o r  

construct ing,  rna in tahing and operating p , s l i c  u t i l i t i e s  with t h i s  S t a t e  

s h a l l  be eub jec t  t o  the  s p e c i a l  provis ions  and requirements of T i t l e  26 

appl icable  t o  such corporations. 

Incorporat ion Procedure i n  General ,-- 

The procedure f o r  incorpora t ion  under e x i s t i n g  Blaware  law is nsedless-  

l y  cumbersome, and, although profess ional  f a m i l i a r i t y  m i n h l z e s  t h e  problems 

t h e  procedure should be  s impl i f ied .  A simple, unencimbered incorpora t ion  

process i s  a marked c h a r a c t e r i s t i c  of a l l  new and rmised  corpora t ion  

s t a t u t e s .  Notable examples a re  Connecticut, New Pork, Soueb Carolina, and the  

many jurj sd ica t ions  f ollowf ng the Model Act. The guiding p r i n c i p l e  should, 

therefore ,  be t h e  maximum of s b l p l i c i t y  in  forIning a corporat ion,  s ince  8 

p r o l i f e r a t i o n  of p a r t i c i p a n t s ,  document f i l i n g s ,  e t c .  se rve  no subs tan t ive  

p ~ r p o e e  . 
This r e p o r t  suggestq i n  broad outl ine, ,  a s impl i f i ed  procedure, t h e  d e t a i l s  

of which appear in t h e  section-by-section ana lys i s  belaw. F i r s t ,  a s i n g l e  

person should b e  s u f f i c i e n t  as an incorpora tor  of any corporat ions,  thereby 

el iminating t h e  present  Delaware requirement of a t  l e a s t  t h r e e  persons. 

Secmdly,  Sec t ion  108' s requirement of newspaper no t i ce  of t h e  f i r s t  meeting 

ehould be el iminated completely, r e t h e r  than c m d i t i o n a l l y ,  as a t  present.  

Thi rd ly ,  it walld be appropr ia te  t o  e l imina te  e n t i r e l y  t h e  e x i s t i n g  ( ~ e c t i m  

103(b) ) mandate f o r  l oca l  r e c o r d a t i  cn of t h e  c e r t i f i c a t e  of i n c  o r p o r a t i m ,  

requi r ing  only c e n t r a l  filing with t h e  Secre tary  of S t a t e .  If ou t r igh t  

abo l i t ion  of recordat ion  is n o t  f e a s i b l e ,  a l t e r n a t i v e  procedures a re  ava i l ab le  

t o  expedite  dual  f i l i n g .  F i n a l l y  it is doubtful  whether an+y subs tant ive  

purpose i e  served by present  requirements of a minimum i n i t i a l  c a p i t a l  of 
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$1000 ( s e e  S e c t i m  102(a)  (11) j ; whatever ~ r o t o c t i o n  this supposedly provides 

can be b e t t e r  achievod by  other types of s t a t u t o r y  provisions.  

This s treamlined incorporat ion prorodure, while nut i d e n t i c a l  in i t s  

t o t a l i t y  t o  t h e  requirements of any ot.her s i n g l e  s t a t e ,  r ep resen t s  t h e  

maximum of s impl ic i ty  and c cnvenience ir, forming corporat ions,  and i e  based 

upon provisions cur ren t ly  found in t h e  curpor*stion ~ t a t u t e s  of many s t a t d e .  

Although t h e  suggested procodure is  l e s s  complex than  exlcsiling methods, it 

is  not  so  d r a s t i c  a depar ture  a s  t o  d i s rup t  e s tab l i shed  procedures. 

Number and Qualif i,:ati 01:s of I n c ~ r p o r a t o r s  . 
Section 101 presen t ly  provides t h a t  "any number of perscns, not l e e s  

than t h e e H  may a c t  a s  incorporators of a Delaware corporat ions.  It is 
A 

suggest t h a t  a s i n g l e  person be authorized t o  incorporate a Delaware enterpr ise .  

This accords with s t a t u t o r y  p r o v i s i m s  i n  a number of s t a t e s ,  notably N.Y. 

Bus.Corp.Law 4 bOl; Iowa Corp. Law 8 48 (carrying forward p r i o r  Iowa prac t i ce ) ;  

S.C .Code 8 12014.2 ( ~ u p p .  1963) ; Mich. Comp.Laws .,. 8 bq(?. 2; Wisc.Stat.Ann. 

$ 18O.u; and Ky.Rev.Stat.Ann. fl 271. The ABA-ALI Model Act has rev i sed  i t e  

S e c t i m  h7 t o  provide that f tone  o r  more persons, or a domestic or foreign 

corporation, may a c t  as incorporator  or incorporators or  a corporat ion,  "etc. 

No subatantive purpose is served by requir ing multiple incorporators.  It 

does not s i g n i f i c a n t l y  guard aga ins t  fraud, nor  h s u r e  commitment of more 

funds t o  t h e  c-orparati on, :;ince incorpora tors  a r e  normally "dunmy" o f f i c i a l 8  

in  t h e  enterpr ise .  Permit t ing a s i n g l e  incorporator  a l s o  accords with t h e  

general acceptance of t h e  "one-man" corporstion--a concept which itself was 

s p e c i f i c a l l y  recognized by the recen t  amendment of Sect ion l k l ( b )  in e f f e c t  

permitting a single d i r e c t o r  f o r  a one-man corporat ion.  

The use of the unmodified term npersonl' presumably means t h a t  t h e  
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incorporatar oan be r l ega l  person, such ue a corpu~ation, althmgh 

obvlouely suoh a nperson" would act t ,h~oukh humen agents. Some statute8 I n  

other s ta tes  specif ical ly  recognize t h o  corporate incorpwator -1 e*g., 

Iowa Corp.Law g 48j S.C.Code g 12-lJ~e2 c o ~ p l s d  with the defin36ian of person 

in S.C.Code 12-11.2(a), although N.Y.BusoCoxp,I.sw 8 401 c a l l s  f o r  or 

mbre natural perama of t h e  age of twent-me p a r ' s  or wer" t o  act  ae 

Inaorpmtore .  Although a p p ~ a $ l y  no Delaware cases have construed the  

tern " p r a m "  in Section 101, ymeumably t t a  l ean ing  ie broader than na tura l  

p e r e c n ~  , both  mder genera ;Ivy nccepted interpret at.1 on, and Delaware dec ls ime 

construing the term i n  ~ ~ e r  s ta tu tory  corl taxt~* See - State  v. Delaware 

Soengerbund, Inc., 5 Bayce 162, 91 Atl. 290 (1914); In re Lynch Cc., 

1 Bayce lob, 75 A t l .  41 (1909). 

The following language, derived i r k  part from Model Action Section 47, 

would achieve t h i s  purpoee~ 

One or' more natural  pemons whether or nor residents  at' this 

State,  o r  a domestic .or f o r e i p  corporation, my ac t  a8 

incorporator or  incorporators o r  R corporati on, by executing, 

acknowledging and f i l i ng  a ce r t i f  i c s t e  of l n c  orporetion 

in writing. 

Contents of the Cert i f icate  

of Inacrporation 

(section 102) 

Seotion 102, se t t ing  for th the  requbed and permissible p m i a l m e  

in  , the ce r t i f i ca t e  of incorporation, eubstantially accords w i t h  modern 

_/ Under English practice,  a corporation may be a director. 



corporation law stetuee, although sans of i ts provixions could be simplified 
/ 

or shifted t o  other more a p p r q r l a t e  par ts  of the s ta tu te .  The prwis ions  of 

Section 102 w i l l  be examined separately, although on several items a f i n a l  

racommundation w i l l  be postponed pending a through study of the  substantive 

point, u, pm-emtive rlghtc.  

Subsection (a)  (1) ; Carporate - Name 

The Delaware s ta tu tory  requiremonte concerning corporate name a re  few 

and slanple, in marked c m t r a r t  t o  the  Increasingly co~aplsx s ta tu tory  provislorrcr 

in the w r  corporation s tetatee.  Delaware Section 102(a)(l)  requires only 

(1) some term or abbreviation i n d i c a t a  the corporate character, and b) 

sum b w i s  f o r  distinguiehing the proplosed corporation's ncam from e%i~*hg 

doarsstic corporatime. C ase law indicates tha t  the  canon law of unfair - 
competition governs outside these l imited a t r tu tory  requirements. Qee 

Standard Oilshares, Inc, v, Standard Oil Oroup, Inc., 17 De1. Ch. 113, 12b- 

15, 150 A t l .  174 (Ch.1930). 

The new New Pork s t a tu t e  requires two full pages of complex p r w l s i m a  t o  

etato its lega l  requlremsnts f o r  the corporate name. See N.Y.Bus,Corp. 

Lnr Sectians 301-302. Model Act Section 7, besides requiring words cr 

abbreviations Indicating corporateness, specif ies  tha t  t h e  carpafate nems must 

not Indicate eane purpose other than a purpose s tated in  the  c e r t i f i c a t e  

of Incorporation,_/ (Sect im 7(b)),  and a180 etatea t h a t  the  DU i ~ h a l l  not 

be the same as, or deceptively s imilar  t o u  the neme of domestic er 

foreign corporatims or any reserved or regis terad name (Section 7 (C) ) . -/ 
_/ This provision probably does no more than preserve the law of unfair  
competition, and thus merely r e s t a t e s  the -elaware doctrine of the 
Standard 05khares case, 

m e  is m e a n w e ,  eince the  ce r t i f i ca t e  of Incorporation may s t a t e  aqy 
d d  a11 purposes desired, whether or not the corporation actual ly  intends t o  
engage in a l l  of them, No s t a t e  apparently goes so f a r  a s  t o  require t h a t  the 
name ref lec t  the type of business, or the prlnic%$aiS type of business, in which 
the c orporation is or w i l l  be ac tua l ly  engaged, 



Moroover, aa a prac t ica l  matter, s t a t u t c r y  changee in requirements fur  the  

corporate name ueually proddce m o m  dis l~ocat ion end uncertainly then they  

a r e  worth, and a l so  require  axtenaloe provbbons t o  p ro tec t  ex i s t ing  corpor- 

r t i a n s  from doubt aa t o  t he  l e g a l  v a m i t y  of t h s b  names. Since, the re fore ,  

changes i n  the l e g a l  requiremonte of corporate names should be avoided except 

where absolutely necessary, t he  requirement8 of Delawaref 8 Section 102 (aA 

(1) should remain i n t ac t .  Indsed, the  very s impl ic i ty  and f l e x i b i l i t y  of 

tho Delawan proviaion m a y  make Delaware Incorporation a t t r e c t i v e  toen te rpr i ses  

which wouldothexwiae encounter conplex and somatimes bwdensome r e s t r i c t i o n s  

elsewhere. 

A few minor chanQ;.es should be made i n  Section 102 (a)  (I), as  follows: 

(1)  The t e a t  of dist inguishing corporate name upon t h e  records 

of the  Secrewry of S ta te ,  now l imi ted t o  "names of other corporations 

orgmizad under the  t a w s  ofN Delaware, should be extended t o  include (a)  

t h e  names of f orelgn corporatione authorized t o  do business i n  Delaware, 

and (b) corporate n m a  duly reserved or reg i s te red  under t h e  e t a tu to ry  

procedures suggested below, pp.23-26. Theee would be housekeeping changes, 

n&hpoirhg  the  s impl ic i ty  of t h e  Delaware test. 

(2 )  The Committee, and espec ia l ly  the off ice  of t h e  Secretary of 

State, may wish t o  consider t he  need far a s t a t u t o r y  p m i e i m  t o  prevent a 

corporation from using tednblogy f a l s e l y  suggeeting t h a t  it is  engaged 

in banking, insurance, t ransy-r ta t ion,  brokerage, or  l i k e  businesses or I n  

profeaa imal  a c t i v i t i e s .  Pasaibly such misleading usage 18 barred by 

sxia t lng procedures i n  the  affice of t h e  Secre ta ry  of S t a t e ,  or by spec i f i c  

prohibit ions elsewhere in the Delaware Code. However, some remedial ac t ion  

has been necessary, s ince  Del .Corp. Law Sect ion 365 s p e c i f i c a l l y  forbids 

improper use of the work n t r u s t n  i n  a corporate name. If addi t ional  p rw i s ions  



a r e  necessary ,  t hese  can be r e a d i l y  d r a : t e d  from precedents  i n  o t h e r  s t a t e s .  

E.g,, N.Y.Rus.Corp.Law Sect ions  301 (a ) (  3) ,  ( 5 ) ,  and (6) and 302 (bl(l-4) and 

(5); for more genera l  p roh ib i t i on ,  s e e  S.C.Code 8 12-13.1 ( a ) ( 3 ) .  

Subsec t ion  ( a )  (2)  r Regis te red  Agent and Off i c e  

It is suggested t h a t  t h i s  p r w i s i o r i  be  s i m p l i f i e d  by r e t a i n i n g  t h e  

first sentence,  v i z . ,  - 
(2) The name of t h e  county and t h e  c i t y ,  town arid place wi th in  t h e  

/ 
zounty in  which its p r i n c i p a l  o f f i c e  o r  p lace  of b u s i n e s i  is  

t o  be l o c a t e d  i n  t h i s  S t a t e ,  and t h e  name of i ts  r e g i s t e r e d  agent ,  

and s t r i k i n g  the  remainder of s u b s e c t i o n  ( a )  ( 2). The ph rase  "which agent  my 

be e i t h e r  an i n d i v i d u a l  or  a c o r p o r a t i o ~ l "  d u p l i c a t e s  t h e  f u l l e r  s t a t emen t  

in S e c t l  on 131. The nex t  two sec t ences  of ( a )  ( 2 )  should a l s o  be d e l e t e d ,  

i f ,  as t h i s  Report recommends, t h e r e  be uniform s t a t u t o r y  p rov i s ions  f o r  

execut ing,  acknowledging, and filing all instruments .  The d r a f t  s e c t i o n  

"Execution of Instruments"  s e t s  f o r t h  i n  i t s  subsec t ion  (e) t h e  requirements  

f o r  t h e  address  of t h e  c o r p o r a t i o n l s  o f f i c e  and r e s i d e n t  agent ,  and would 

au toma t i ca l ly  apply t o  t h e  c e r t i f i c a t e  of incorpora t ion .  

Subsect ion ( a )  ( 3 )  : Business  and Purposes 

This  r e p o r t  recommends no change i n  t h i s  provis ion .  

Subsect ion ( a )  ( h )  : Authorized Stock and Minimum Capi ta l .  

This subsec t ion  i s  s u b s t a n t i a l l y  i n  accord  with t h e  Model Act S e c t i o n  

/ In newer corpora t ion  s t a t u t e s ,  e.g., Mcdel Act, New York, e tc .  
it i s u s t o r n a r y  t o  uso  t h e  more i n c l u s i v e t e r m  " r e g i s t e r e d  o f f i c e "  which may 
o r  may no t  be t h e  "p r inc ipa l  o f f i c e  o r  p l ace  of bus iness"  and indeed may and 
of ten  is t h e  o f f i c e  of sn a t t o r n e y  o r  s e r v i c e  company. This  is a ma t t e r  of 
terminology only. 



48 ( d ) - ( f )  and i t s  progeny. See a lso  N.Y.Bus.Corp,Law Section h02(a) (4)-(6). 

This report  questions whether the ex i s t ing  $1,000 minimum i n i t i a l '  

c a p i t a l  requirement serves any substantive purpose. Conceivably, t h e  compulsion 

t o  make a minimum Initial contribution in lawful consideratinn (See S e c t i m  

152) de te r s  some dubious enterprises.  But apar t  from t h e  ease of r a i s i ng  

$1,000, once contributed it can read i ly  be taken out of t h e  corporation 

which then has no a s se t s ,  thereby defeating t h e  s t a tu to ry  requirement. 

Out of $1,000, a minimum sum can be a l located t o  c a p i t a l  (say $1.00 fo r  

100 shares of 1 cent  par, or f o r  100 shares  of no par)  and the  remainder 

($999.00) t o  c a p i t a l  surplus, which is  a pert of "net a s se t s  i n  excess of 

c a p i t a l n  (see Sect ian 170 ( a ) )  and therefore  a l ega l  dividend source. Thus, 

the $1,000 miairmm cap i t a l  r e q t h m m t  is  i l l u so ry  p r o t e c t i m ,  wholly apar t  

from t h e  f a c t  t h a t  t h i s  sum i e  r a r e ly  enough t o  p ro tec t  anyone except the 

most ins ign i f ican t  creditor.  Hence, t h e  i n t e r e s t s  supposedly aided by t h e  

requirenmnt w i l l  usual ly  p ro tec t  themselves i n  other ways, e.g., by a conpre- - 
henaive examination of the f i nanc i a l  resources of t h e  en te rpr i se  and i t s  

promoters or by demanding shareholders' or  d i rec tors t  pe r sma l  l i a b i l i t y  

an lows. Nor is t h e  minimum cap i t a l  requimment protect ion t o  equi ty  

investors. If the  corparetion "goes public ", the  cur ren t ly  fashionable 

protection is through disc losure  under f ede ra l  and s t a t e  s t a tu t e s  regulating 

s a l e  of s ecu r i t i e s  or  con t ro l l ing  broker-dealers and underwriters -- a 

function obviously a l i en  t o  minimum c a p i t a l  requirements on incorporat im.  

Corparatian s t a t u t e s  provide no s a t i s f ac to ry  a l t e rna t i ve  devices t o  

achieve the objective of t h e  minimum cap i ta l i za t ion  requirement. It would 

be a s t e p  backward tocompel subscr ipt ian t o  Jwge amounts of mmey or 

property before incorporating or  beginning business. Indeed, some recent 



stnt,ut e I e n t i r e  ly at,nrrdon : f i l l  i n b i t 1 1  c't-ipita~l refqui r r h r n c r l t  . T h u s ,  evcrri IJorth 

Carolina--the str l c t e s  L s t a t u t e  on s t a t u t o r y  control of corporate f inance  

and shareholder  protect ion-requires no f i x e d  minimum c a p i t a l ,  but  provides 

only f o r  r e c e i p t  of an unspecif ied "minimuin amount of c o n s i d e r e t i m  . . . 
befare  commencing business, It N.C.Gen.Stats. gf 55-7 ( 5 ) ,  -9, a  requirement 

apparently s a t i s f i e d  by a nominal amount.- / 

Accordingly, t h i s  Report views t h e  minimum c a p i t a l  requirement a s  

e s s e n t i a l l y  a r e l i c  of an e a r l i e r  and unsuccesslul e f f o r t  a t  governmert a1  

c o n t r o l  through a device not  well  geared t o  t h a t  purpose. Accordingly, it 

is  s u a e s t e d  t h a t  t h e  minimum i n i t i a l  c a p i t a l  requirement be dele ted .  

Subsection ( a )  ( 5 )  : Names and Addresses of Incorporators .  

This Report recommends d e l e t i o n  of t h e  present  requirement of names 

and addresbes of incorporator8. If t h e  recommended uniform provision f o r  

execution of instruments is adopted, incorpora torsf  nanes and addresses m u l d  

be s t a t e d  in t h e  c e r t i f i c a t e ,  immediately a f t e r  t h e  s ignatures .  See d r a f t  

a e c t i m  "F i l ing  of Instruments, " ~ u b s e c t i o n  (d )  . N.Y.Bus .Corp.Law 8 402 

similarly d e l e t e s  t h i s  requirement. 

/ Apart from s t a t u t e ,  and even wi th  payment of a  Ilcinimum c a p i t a l ,  
an i n a e q u a t e l y  cap i t a l i zed  corporat ion may lose  i ts  l imi ted  l i a b i l i t y  
and shareholders become l i a b l e .  This remedy, however, comes i n t o  p lay  only 
i n  ins tances  of g rosses t  inadequacy, e.g., a mrchandiz ing e n t e r p r i s e  
c a p i t a l i z e d  a t  $1.00, Weisser v. Mursam Shoe Corp., 127 F.2d 3bh (2d C i r .  
19&2), or  FI steamship company c a & t a l i z e d  a t  $10,000 b u t  l eas ing  vesse l s  
worth severa l  mi l l ion  d o l l a r s  and en te r ing  i n t o  l a r g e  cont rac ts ,  Luckenbach 
S.S.Co. v. W.R.Grace & Co., 267 Fed. 676 ( 4 t h  CFr. 1920). It cannot be 
assumes t h a t  i n  every  ins tance  an i n i t i a l  $1000 c a p i t a l i z a t i o n  would be 
s u f f i c i e n t  t o  prevent  operat ion tit this doctrine--& aspect  of j u d i c i a l  
d is regard  of t h e  corpoiate e n t i t y .  



Subsec t im (a ) (6 )  : Duration of Corporation. 

The present  p r w i s i o n  i s  s a t i s f a c t o r y ,  although it would be s impler  t o  

assume perpetual  existence and requ i re  a statement of dura t ion  only i f  a 

l imi ted  t ime span i s  contemplaed, a s  in New York, t h e  Model Act, and s t a t u t e s  

f o l l w i n g  the  Model Act, e.g., "The dura t ion  of t h e  corporat ion i f  o ther  

then perpetual.  

Subsection ( a ) ( 7 ) :  Negating Shareholder L iab i l i ty .  

It i s  questionable whether t h i s  provisian shou ld  appear a t  a l l ,  s i n c e  

(1) it w i l l  inva r i ab ly  be negated by language in t h e  c e r t i f i c a t e ,  and ( 2 )  

per rcnal  shareholder  l i a b i l i t y  is simply a l i e n  t o  t h e  concept of t h e  corpor- 

a t ion .  There is  no reason t o  suppose t h a t  a c h a r t e r  c l ause  such a s  sub- 

sec t ion  ( a ) ( 7 )  precludes normal c o u r t  j u r i s d i c t i o n  t o  "pierce  t h e  corporate 

v e i l "  i n  cases  of f raud,  misuse of corporate powers, i l l e g a l i t y ,  or t h e  

o ther  circumstances where c o u r t s  w i l l  "disregard the  corporate e n t i t y ; "  

and presumably no j u r i d i c t i o n  would thus i n s u l a t e  shareholders from l i a b i l i t y  

f o r  breach of f i d u c i a r y  duty, whether by d i r e c t o r s ,  o f f i c e r s ,  or  domirant 

shareholders. In  s h o r t ,  t he  p resen t  provision merely r equ i res  t h e  c h a r t e r  

t o  s t a t e  a legal Tonsequence which would i n  every ju r i ed ica t ion ,  be  achieved 

Subsection (b )  : Other Provisions i n  C e r t i f i c a t e  a f  Incorporation. 

Subsection ( b )  (1) : Permissive Provisions. 

In general ,  t h i s  provision s e e m  s a t i s f a c t o r y  and i n  accord wi th  l i k e  

clause in other new s t a t u t e s .  However, it should spec i fy  t h a t  any p r w i s i o n  

which by s t a t u t e  i s  required or p e r h i t t e d  t o  gppear in t h e  by-laws may 

ins tead  be s t a t e d  in t h e  c e r t i f i c a t e  of incorporat ion.  This  codi fes  a 



20. 

Chancery rul ing in Lippmann v. graph Co, , 11 D e l .  Ch. 80, 91 - 92, 

Atc. 895 ( ~ h .  1915). In  some cases t he  pr incipals  !say prefer t he  protect ion 

from ready amendment afforded t o  char ter  p rwis ions ,  and reaent s t a t u t e s  

usually aff i rmat ively  recognize t h i s .  

Subsection ( b )  ( 2 )  : Creditor Readjustments. 

It i s  suggested t h a t  this provision be retained,  but not i n  its present 

form and location. Rather it should be r e s t a t ed  a s  a rule of law and included 

with Secti.on 12k. I:f a corporation does not  wish t o  a v a i l  i t s e l f  of this 

procedure, it could negate it in t he  c e r t i f i c a t e  of incorporati. on. 

Section (b)  (3): Pre-emptive Rights. 

This Report present ly  expresses no view m pre-emptive r igh t s ,  pending 

f u l l  s tudy of t h e  question. The exis t ing provision assumes continuance 

of t h e  connnm-law pre-emptive r i gh t ,  absent negation or  l imi ta t ion  thereof. 

Alternatively,  t h e  s t a t u t e  could abolish t h e  pre-emptive r ight ,  subject 

t o  its preservation in the c e r t i f i c a t e  of incorporation. In a l l  events, 

ce r ta in  useful  s t a t u t o r y  ru l e s  can be formulated without distnrbing t h e  

es tabl ished Delaware view of pre-emptive r i gh t s .  

Subsection (b) (&) : Super-statutory vote requirements. 

The parmission granted by t h i s  subsection i s  probably imp1 ied  in  the 

broader language of subsection (b) (1). Because (b) ( h )  does spec i f i c a l l y  

authorize greater-than-majority voting by shareholders, without a comparable 

provision fo r  d i r e c t o r  voting, arguably t h e  s p e c i f i c i t y  of (b)(h) excludes 

the  l a t t e r ,  even it if were deemed authorized under t h e  general language 

of (b) (1). Because close corporations usua l ly  des i re  greater-than-ma j o r i t y  

voting both fo r  d i r ec to r  and shareholder a c t i m ,  t h i s  should be c l a r i f i e d  here ,  



or elsewhere i n  the  s t a tu t e ,  a._g,, under Subchapter 7 ( 'Weetings"). 

Subsection ( c )  : Definit ion of " c e r t i f i c a t e  of incorporation. " 

I f  the  proposed uniform p rwi s ions  f o r  executing, acknowledging, and 

f i l i n g  instruments in approved, subsection (c)--which achieves the  same 

r e s u l t  i n  a roundabout way--should be deleted.  

Beginning of Corporate Existence 

Under S e c t i m  106 corporate existence begins when the  ~ e r t i f i c a t ~ e  has 

been f i l e d  n i t h  t he  Secretary of S ta te ,  recorded, ahd a l l  taxes  have been 

paid. Although i n  accord with modern corporation law provisions, Section 106's 

language could be sharpened. F i r s t ,  whether o r  not  the  c e r t i f i c a t e  of 

incorporation must be recorded, corporate existence should begin when it 

is f i l e d  by t he  Secretary of S ta te ,  i.e., a t  most recordation should be a - 
c ondit irn subsequent not  affect ing corporate existence.-' The c orporationt  s 

precise n a t a l  date may conveniently be specif ied by reference t o  the  " f i l i ng  

date1' which, under proposed Section (F i l ing  of Instruments), i s  endoreed 

by the  Secretary of S t a t e  on t h e  f i l e d  i n s t r w n t .  

Second, t he  f a c t  of fLling shmld  be conclusive, no t  merely prssumptive, 

evidence of due performance of all cmdi t ions .  See Model Act Section 50 

and N,Y.Bus. Corp.Law 8 b02. Probably a majority of s t a t e s  similarly 

provide. Xoe 2 Model Uus.Corp.Act Ann. 175 (1960) f o r  a listing. ThF i o  

/ This is  pa r t i cu l a r l y  t r u e  i f  the  Committee p re fe rs  Alternative 2 of 
t h e y e c t i o n  e n t i t l e d  "Filing of Instruments " by which t h e  Secretary of Sta te  
transmits a copy of t h e  c e r t i f i c a t e  of incorporation t o  t h e  appropriate 
nco rde r .  



appropriate s ince  t he  Secretary of S t a t p  will be u n l i k e l y  t o  file a doc-ument 

n o t  in  proper f'orm or i f  f ees  and taxes  a re  unpaid. 

Third, making c orpmate  exietence conclusively da t e  from f i l i n g  vFr tual ly  

e l iminates  all possibility of defect ive  incorporation requir ing r e s o r t  t o  

the  de f a c to  doctrine.  -- 
Fourth, if f i l i n g  is  conclusive evidence of due pecf ormance of conditions, 

an exception ahould be made f o r  t h e  infrequent case when t he  Attorney General 

i n s t i t u t e s  a Section 283 Chancery proceeding " to  revoke or f o r f e i t  char te r s  

. . . f o r  abuse, mis-use, or n,m-use .of t h e i r  corporate powers, p r iv i l eges ,  

ar f m c h i s e s  as required by A r t .  M, Sec. 1 of the Consti tut ion.  

The f o l l m i n g  provision, in l i e u  of Section 106, would aqhieve these  

objectives: 

Section 106. Beginning of Corporate Existence. 

(a)  The existence of t he  corpcirat im s h a l l  begin a s  of t h e  filing 

da te  of the c e r t i f i c a t e  af incorporation, t ha t  i s  t o  say, as o f  t h e  

date endorsed by the  Secre tary  of S t a t e  upon the  o r i g ina l  f i l e d  copy oi 

t h e  c e r t i f i c a t e  a s  provided by Section (F i l i ng  of ~ns t rumen t~s ) .  

( b )  The c e r t i f i c a t e  of incorporation a s  f i l e d  by t he  Secre tary  9f 

S t a t e  s h a l l  be conclusive evidence t h a t  a l l  condit ions required by t h i s  

Chapter t o  be performed by t h e  incorporators have been complied with and 

t h a t  t h e  corparate existence has begun, except in a proceeding mst,itutec? 

by the  Attorney General under Section 263  evocation or For fe i tu re  of 

Chapter; proceedings). 



Reserving snd Regis te r ing  Corporate  Name 
" * - - -  -. - - 

A t  present ,  Delaware has  no t a  t u t  o ry  procedure f o r  r e se rv ing  and 

r e g l s t e r i n g  s corporat,e name, alt t ;ouch t h i s  has been available ''on an 

informal  non-s ta tu tory  basis . .  . f o r  Inany years .  " I s r a e l s ,  Corporate  P r a c t i c e  

ll.4 (1963).  This valuable  procedure should be d e f i n i t i v e l y  c o d i f i e d  by 

s t a t u t e ,  a r ~ i  U I P  ..lode1 A c t  p r o v i s i m a ,  wit ."  roy,c. : ; i ~ n t  wold changes, 

app ropr i a t e ly  :,erve tins purpose. HoservlnL ',I: I l.k;istering co rpo ra t e  namc:, 

a r e  matter;  on which dni formi ty  among s t a t e s  is dct:;irable, and f o r  tohis 

reason the  Mcdel A c t  terminology is widely adopted. Under t h i s  pro(-edure, 

a domestic o r  f o r e i g n  corpora t ion  n re se rves"  itas name f o r  a b r i e f  per iod  of 

t.lme ( u s u a l l y  no  more than 3 months) when it is p repa r ing  t o  i nco rpora t e  

o r  seek a u t h o r i t y  f o r  doing bus iness  i n  t h e  S ta t e .  A f o r e i g n  corpora t i tm 
C 

" r e g i s t e r s f t  i t s  name, t y p i c a l l y  f o r  a much longer t ime per iod ,  ( ~ ~ 1 ~ ~ 1 1 ~ -  

up t o  t e n  y e a r s )  pending its decis ion  tocome i n t o  r S t a t e  t o  t ransact  

bus iness .  I n  b o t h  i n s t ances ,  t h e  p u ~ p o s e  i s  t o  prevent  app ropr i a t ion  of 

t h e  name before  t h e  l e g i t i m a t e  u se r  of t h e  name has time t? act?. 

(a )  Reserving Corporate  Name 

The fo l lowing  p rov i s ion  i s  suggested f o r  Subchapter  1: 

Sect ion  . Reserva t ion  of Corporate Name 

(a )  The exc lus ive  r i g h t  t o  t h e  use  of a co rpo ra t e  name which Is n o t  

p roh ib i t ed  by Sec t ion  102 ( a ) ( l )  may bo r e s e r v e d  byi  

(1) Any person in tending  t,o organize a corpora t ion  under t h i s  

( 2 )  Any domestic corpora t ion  intendiny; t o  change i t s  name; 

(3) Any f o r e i g n  corpora t ion  in tending  t o  apply f o r  a c e r t i f i c a t e  

of a u t h o r i t y  t o  do bus ines s  in t h i s  S t a t e ;  
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(4)  Any fore ign corporat ion authorized t o  do busineoa i n  t h i s  

S t a t e  and intending t o  ct ange i t s  name; 

(5) Any person intending t o  o r g m i z e  a f nroign . corporat ion w-d 

intending t o  have such corporat ion apply f o r  a cer t i f ' jzate  of 

au tbor i ty  t o  do buairtess i n  %his  StBBe. 

(b)  The reservat ion s h a l l  be mde by f i l i n g  with t h e  Secre ta ry  cf 

S t a i e  an appl ica t ion t o  reserve a s ~ s c i f i s d  c o r ~ o r a t e  name, signed by 

tho, applicant ,  and by paying t o  t n e  Secretary of S t a t e  the  r e q u i ~ e ' d  

fees. If t h e  Secre tary  of State  f inds  >hat  t h ?  name is ava i l ab le  for. 

corporate w e ,  he s h e l l  reserve the requested name for  t h e  appl icant1  s 

exclusive use f o r  a period of sixty days. The Secre ta ry  of S t a t e  may 

extend t h e  reservat ion f o r  periods of no? more than sixty days, f m  good 

cause shown in an app l i ca t ion  received before t h e  expira t ion of t h e  

reserved period. Not mare than two such extensions e h a l l  be granted. 

( c )  The r i g h t  t o t h e  exclusive uee of a reserved corporate name may 

be t r ans fe r red  t o  any other persor: or corpora t ien  by f i l i n g  w i t h  t h e  

Secretary of S t a t e  a n o t i c e  of transfer signed by t h e  a p p l i c a ~ t  f o r  

whom the  name was reserved and specifying t h e  name and address of the 

transferee. 

(d)  The Secre ta ry  of S t a t e  may revoke any rese rva t ion  i f ,  a f t e r  

hearing, he f i n d s  t h a t  t h e  app l i ca t ion  the re fo r  or  any t r a n s f e r  thereof 

was not made i n  good f a i t h .  

Reporter1 s N d e  

Subsections ( a ) ,  (b )  and ( c )  ere s u b s t a n t i a l l y  in accord with Model 

Act Sect ion 8, and t h e  corresponding provision i n  N.Y.Bus.Corp.Lsw Section 

303, It seem? unnece:zr,rlry; however, t o  specify i n  d e t z l l ,  'as i n  N.Y.Pus. 

Corp.Law 8 303(b), the  decailed c m t e n t s  of the  app1ication.Subsect.ion (d)of the 



propoeed Delaware provisirm is derived from Va.Code g 13.1-7. 

(b)  Registraticm of Corporate N a m e  

The following p r w i s i a n  f o r  registering; corporate names is suggested 

for inclusitm in Subchapter 1: 

(a) Any corporation organized under the  laws of any ju r i sd ic t ion  

athsr than this  S t a t e  m e y  r e g i s t e r  i ts  corporate name under this Act, 

if such name is no t  prohibited by Section 102 ( a ) ( l ) .  

(b) The appl icant  may r e g i s t e r  its name by 

(1) F i l i n g  with t h e  Secretary of S t a t e  of Delaware ( A )  an app l ica t ion  

f o r  r eg i s t r a t i on  executed by t h e  corpora t im by an o f f i c e r  thereof s e t t i n g  

fo r th  the corporate neme t o  be regis tered,  the  date of incorporation, i ts  

ju r i sd ic t ion  of incorporation, and a b r i e f  statement of t he  business in 

which it is engaged; and (B) a c e r t i f i c a t e  t h a t  t h e  applicant  corpora t im 

is in good standing under the  laws of i t 8  ju r i sd ica t ion  of jlicorporatlon, 

a e c u t e d  by the  Secretary  of  S t a t e  or equivalentoff icer  or  agency of t h a t  

j u r i s d l c t i m ;  and 

( 2 )  Paying t o  t h e  Secretary of S t a t e  of Delaware the  required 

r eg i a t r a t i an  fee.  

( c )  Regis t ra t ion s h a l l  be e f fec t ive  u n t i l  the  c lose  of the  calendar 

year i n  which t he  application is f i led .  

( d )  A corporetion whose name hss been regis tered may renew r eg i s t r a t i on  

fran year t o  year (not t o  exceed t e n  years) by annually filing with 

the Secretary of State of Delaware t h e  application,  c e r t i f i c a t e  and 

fee required by subsection (b)  f o r  an o r ig ina l  reg i s t ra t ion .  Tk 

renewal app l ica t ion  s h a l l  be f i l e d  between October 1 and December 31 

i n  each year, and such f i l i n g  shall extend t h e  r eg i s t r a t i on  f o r  t h e  

next succeeding calendar year. 



Reporter's NotQl 

This p r w i n i m  accards with Model A c t  Sections 9 and 10. It is chief ly  

useful for already existing nm-Delaware cmporat lma seeking t o  eave the  

exclusive user of its name i n  Delaware before actually entering the S t a t e  

t o  do business. 

If m e  cr both of the proposed prwisiona far s ta tu torg  resarvaticn or 

registration of a corporate name are accepted, Section 102 (a)(l) should 

be amended by adding a t  t h e  end of that subparagraph the following languagez 

nor reserved ar registered a8 provided by Sectinns and .a 

Organilmtim of the Corporation 

The present I)elaw@ incorporation procedure envisions two se ts  of 

management off icials ,  and two meetings, of these off lc ia la ,  before tb corpar- 

a t i m  i s  duly arganised t o &  business. The incorporators, designated i n  

the c e r t i f i c a t e  of incorporation (section 102(a) (s)), "direct the affairs and 

mgeniartion of the corpmatianH ( ~ s c t i o n  107) untiP  the^ met and e l e a t  

the d i rec tars  (8ectian 108). The directors then meet and take other 

neceeeuy or appropriate corporate action. 

T b  marked trend of recent corporation law mvirione darived 

ABA Hodel Act Sections &8(Ct) and 52, b t o  designate in the  ce r t i f i ca t e  

of incorporaticn the members of the initial board of directors.  Hence, 

the carporation canes into exiatance with o board of directors  ready t o  

handle a11 matters within the purview of d l r ec towt  powers. lheidsntal  

advantages .re (1) t o  reduce the r o l e  o f  incorporatrxs t o  slgnatoriea of 

the c e r t i f i c a t e  of incarporstion, ( 2 )  t o  eliminate the necessity f o r  two 



moatings, TT kz., of the i n c  aq>orstor u and of the d i r e c t o r s  elected at the - 
incorpoa-ators' meting, urd (3) t o  avoid having t o  divide carpomte manago- 

mmt , wm temporarily between two t p s  of off ici.%, - vic. , inc aparrtorr 

and d h e c t m o  Under thb procedure, t.krt director8 dhaoQ~tad by the 

certificals af i n a ~ s t l m  w o u l d  hold r 4 C f i c e  aa.n%il 4m f i r a t  8horclholdera1 

meting or until  8ucm~aror director8 uu l e l o c k t  ahnrS qiw. If adopted in 

Delawur, this prooedurct warad not disturb tha csatobPiatm3 Iblcrwuo practice 

of fixing the nuher of directors in the by-laws end mmdmmtr thereto (me 

section 113-(b)) .- / 
In any atate  other than Delaware, this Repurt vauld tmquWiedly 

rmmwnd the newer procedure by which tAe %u!maganent* rolo of incorporatom 

is sliminated, directors are designated by the Pr9lkle8, and r singla 

organizatimal meeting i a  held. In m o s t  casaer 1prLrscip.l~ do not hesitate t o  

reveal thenuslres whun the incorporatian papara are filed. But in a m  

situaticma, maqpnrity l e  a substantive iTrtareurC, t u  Be protected, and tha 

present procedure In Delrwers well serves that inbra$+ , Moreover, 

Incorporatars m y  be completely "controlled'' b 2 .wwsr raising seriaus 

doubts in case of directorq. Again, corporation service campmies a d a t  

be reluctant affirnrstfvely to  assunrs the role of *directOrs, " even tew 

Accordingly, it ia suggemtd tht, despite the atrcng contrary trend 

in the Unit& States ,  the poeent  Dslmws procedum oeploying incorporators 

/ Thia procedur: ,fil.*o not entail amending t h e  c e r t i f i c a t e  of  incorpor- 
ation when new dir  3 ,  t,or,s are  e lec ted  or the number of directors m e  changed. 
The e f fec t  of the procedure i s  that the c e r t l f i c e b  of Incorporation 

contains an item of c d y  temporary concern canpletad organisation of the 
corporation. 



be retained.  It is  s i g n i f i c a n t  t h a t  Ne: York a l s o  has the  same provision. 

N.l,E~~rs.Corp.Law Section 404. Although t h e  substance of Sect ions  107 and 108 

should be re ta ined,  t h e  e x i s t i n g  p r o v l u i m s  are Incomplete, and ahauld 

he c l a r i f i e d  and supplemented, The following p r w i s i m s ,  derived from t h e  

Model Act and t h e  Kew York s t a t u t e ,  together  with o r i g i n a l  Delaware language, 

ar.e suggested; 

8 107. Powers of incorporators;  management p r i o r  t o  e l e c t i o n  

Until the  d i r e c t o r s  are elec ted ,  t h e  incorporator  o r  incorpora tors  

s h e l l  manage the  a f f a i r s  of t h e  c3rporai;ion and nay take  such s t eps  a8 a r e  

necessary and proper t o  perfoct  t h e  organizat ion cf t h e  corporat icn.  

Reporter 's  ?Jete - 
T h l s  p ~ ~ o v l s i o n  condenses tbe  language of present  SectBlon 107. The phrase 

"manage t h e  a f f a i r s 1 !  i s  s ~ b s t i t u t e d  f o r  " d i r e c t  t h e  affa3rsn t o  harmonize 

wi th  Section 1&1(a). The reference t o  obtaining s tock  s u b s c r i p t i m s  is  

dele ted  a s  no  longer necessary, s ince  it is  a puwer encompassed by the gran t  

of management a u t h o r i t y  t o  t h e  incorporators.  

9 108. F i r s t  mceting; organizat ion of corporation. 

(a)  A t  any time a f t e r  t h e  filing da te  of the c e r t i f i c a b  of incorporat ion,  

an organizat ional  m e t i n g  of t h e  i n ~ o r p o r a t ~ o r  or incorpora tors  eha l l  be 

h e l d ,  e i t h e r  within or  without t h i s  S t a t e ,  t o  adopt by-laws, t o  e l e c t  

d l r e i b t o r s  t,o hold oSflc.e unt,ll the  first annrxal meeting of shareholders,  

t o  d o  any otller  o r  f u r t h e r  a c t s  toaomplete t h e  organizat ion of t h e  incorpor- 

a t ion ,  arid t o  transact such other business  as  may come before t h e  

meeting . 



I t i )  11' there are  t w i ,  91 more inco r~pora lo r s ,  the o r g ~ n i z a t i a n a l  meeting 

lnay be cal led by a r re jor i ty  of t h e  incoi-porators  who s h a l l  g i v e  each o t h e r  

Incorpora tor  at, l ea s t  two days n o t i c e  by any usua l  mems of communication. 

The  n o t i c e  s h a l l  se t  f o r t h  t h e  t ime, p l ace  and purpose of t h e  meeting. 

Notice of t h e  meeting need not  be given t o  a r ~ y  inco rpora to r  who a t t e n d s  t h e  

meet,ing o r  who s i g n s  a   waive^. of n o t i c e  e i t h e r  before  or a fLe r  t h e  meeting. 

( c )  Any a c t i o n  ~ e r m i t t e d  t o  be  t aken  a t  t h e  o r g a n i z a t i o n a l  meeting of 

the  inco rpora to r s  may be taken  wfthou.t a  meeting i f  each i n c o r p o r a t o r  s i g n s  

an instrument  s e t t i n g  f o r t h  t h e  ac t ion  :jO taken. 

Reporter '  s Note 

SubsectZion ( a )  r e t a i n s  tb concept of t h e  organizational meeting b u t  

spe l l s  out t h e  app ropr i a t e  a c t i o n  to he taken  a t  t h a t  t ime; it is based 

l a rge ly  on N.Y.Bu3.Corp.Law g .!10h(a). 3ub:;ection ( b )  r e t a i n s  t h e  substance 

of p re sen t  Sect  Lon 108, bu t  is more t jpecif ir  on t h e  n o t i c e  requirement ,  

expands t h e  waiver-.of-notice concept  t o  d ispense  w i t h  n o t i c e  t o  one a c t u a l l y  

a t t end ing  the  meeting, and c m p l e t e l y  a b o l i s h e s  newspaper n o t i c e  which is 

a t  p r e s e n t  c o n d i t i o n a l l y  e l imina ted  under S e c t l  on 1m, Subsect ion ( z  : based 

on N.Y .Bus. Corp. Law 40I4(b) def i r l i t i v e l y  v a l i d a t e s  actiora without a meeting. 

A l l  p o r t i o n s  of t h e  suggested s e c t i o n  r e f l e c t  t h e  r econmnda t ion  t o  e l i m i n a t e  

mu l t ip l e  i nco rpora to r s  .- / 

- / I t  is posoib le  t o  p r o l i f e r a t e  d e t a i l  and s p e c i f y  t h e  consequences of 
dea th  o r  i n c a p s c l t y  of one o r  more inco rpora to r s ,  o r  of d i s s o l u t i m  of a  
c o r p o r a t i  on funcBtFoning nfi incorpora tor .  Thus N . Y . R u s  .Gorp. Law 8 61S(c) 
provides: 'When t h e r e  a r e  two o r  more 5 ncorpora tors ,  i f  any d i e s  o r  is f o r  
any reason unable t o  act ,  t h e  o ther  o r  o t h e r s  may a c t .  I f  t h e r e  i s  no 
incorpora tor  able  t o  a c t ,  any person f o r  whom an inco rpora to r  was a c t i n g  as 
agent  may a c t  i n  h i 3  s t e a d ,  o r  i f  such person a l s o  dies or  is  f o r  any reason  
unable t o  a c t ,  h i s  l e g a l  r e p r e s e n t a t i v e  may a c t . "  Analogous p r w i s i o n s  could  
be worked out f o r  d i s s o l u t i o n  of a co rpo ra t ion  or  l o s s  of Delaware a u t h o r i t y  
of a fore ign  corpora t ion  a c t i n g  a s  inco rpora to r .  Th i s  Report questicms t h e  
n e c e s s i t y  f o r  such f i n e  d e t a i l  and would sugges t  t h a t  t h e  problems, if t h y  
a r i s e  a t  a l l ,  may b e s t  be r e so lved  on a case-by-case b a s i s ,  in t h e  unlikely 
event  t h a t  t hey  cannot be a d j u s t e d  by t h e  p a r t i e s  involved. 



Sectirns l@?(a) and 12?(6) generrrlly ~ u t h o r i z e  cmporet.e by-laws, although 

nunsrous o ther  sec t i cns  deal w i t h  s ~ t ~ s t a n t i v e  pointcs which may o r  must, be 

covered in t h e  by-laws. 

1. The ma3or substantive question a t  t h i s  point  is t h e  locus  of t h e  by-law 

pawer. Under Section 109(a), given the inltiel  by-laws adopted by incorpor- 

a t o r s ,  bhe by-law pwer reposes i n  t h e  stoc 'kholder~ unless delegated t o  the 

d i rec to r s  by t h e  c e r t i f i c a t e  of i n c o ~ o r a t i o n .  This 11x.g standing Delaware 

doctr ine apparently acc omnociatea most corporat ions,  l a ~ g e  and smll. How- 

ever,  the e f f e c t  of shareholder delegation t o  d i r e c t o r s  of t h e  by-law power 

is not  c lea r .  In pr inc ip le ,  it could e i t h e r  give t h e  d i r e c t o r s  and shareholders 

merely concurrent power over t h e  by-laws, see  Rogers v. H i l l ,  289 U.S. 582, - 
588-589 (193 3) (New Jersey s t a t u t e  ) , or wholly ext inguish  shareholder by-lew 

power unless subsequently res tored t o  them by a ~ m d i n g  t h e  c e r t i f i c a t e  of 

incorporation. Delaware decis ions  seem not t o  have resolved t h e  quest ion If, 

indeed, it has been squarely presented. Moreover, rnany charter p r w i s i o n a  

expressly reserve  by-law power t o  shareholders. See e,g., =n v. Moon Motor 

car Co., 17 Del.Ch. 176, 186, 151 A l t .  298 ( ~ h .  1930)("the by-laws in t h i s  

case were sub jec t  t o  amendment by t h e  s t o c k t ~ o l d e r s ~  t o  inc rease  t h e  number 

cf directors) ; Campbell v. Loewl s Tnc., 36 De1.Ch. 563, 567, 13& A2d 852 ( ~ h .  

1957) (shareholders c a l l e d  t o  amend by-laws t o  increase  number of d i r e c t o r s )  ; 

G m .  v. Consolidated Coppermines, Corp., 19 Del.Ch. 172, 175,165 A t l .  136 - 
(19 33) (same) ; SBC. v. Transamerica Corp., 163 F3d 511. - 

- / In H?;r; v. I i l l l ,  1'lle Supreme Court of t h e  United S t a t e s  ccnstrued a New 
Jersey a cl u e s u & 5 n t i a l l y  identical with Delaware's Section l W ( a )  t o  
authorize d e l e q a t j m  and concurrent by-law power, but not  ail abdic t ion of t h e  
shareholders parer  over t h e  by-laws, i . e . ,  the  shareholders have an inherent  - 
power with re c t  t o  by-lawe. However, the  New Jersey s t a t u t e  contains t h e  
phrase lacking/ % laware: "by-laws made by t h e  d i r e c t o r s  under power s o  
conferred may be a l t e r e d  or  repealed by t h e  stockholders. 



Sam mt.tutu re#dl.vm the qcusMm 6poaXAcallf ~ 6 - g :  *t, cb8p3h 

do-tiar t o  dh'@a%o?# of tp lar  pawsr, fBrr dsrrrlbar5bl.r te txaiff  r; c o n t h l n g  

concumat e l m  jmmr. Su. UI Calif. Gorp. C . 6  g 5001 I.C.o.n.StBto. 

g 55-168 S.C.Coda 1 12-16.11 c o q u r  C p m . i 3 a ~ S t r t . = ~  3.3-3061 I.Y.Bus.Corp. 

LAW 8 a(.). Ih otbst jarisdlct im* the -8tim ir w w  -ting 

the  by-Inr pwer In the directaarr unlers a d  t9rs %a &nt thartp thr &%ficate 

52 incoolparatian rosoms it to the rhmeh&darr. S w  5-12, MahL Actt 

S e c t i ~ ~  8 6 1  I- Bw. ~orp.Aot a 26. h.n SO 8- S ~ ~ G S  & 8 ~OTldlm 

r.s.nfag r shamholder power t o  ~ s n d  ar repeal by-laus mado dlractors. 

SW e:ge, VaeCod. 8 U.I-& (1956); *la.Bw. Corp.Act 8 59. And no 

state, appwsntly, h.rr g a s  s o  far as t o  vest by-law power in the directors 

and - forbid ita exarcbe by tho shucrhaldgre--a prwedure &Jectionable an 

tb gramd, -- inter a l ia ,  of deertr- ra importrrnt intereat of the closely 

hsPd corporatiar. Rran i f  the bplm power irz vested i n  the dlrectora 

unlearn rpecifieolly reserved t o  eharehddsrs, caurb w d d  a t L U  cbtenninr 

whether the bplaw is "unreasm~blo," see, e~g., - S b t e  I*. ex ssf - B-r~mle~ - v. 

Jessup a d  M o a r e  Psper Co., Z& Del. (1 Bcyoe) 379, 303, 77 A t l .  16 (1910) 

(by law held "unrassauble and unlawfulv); Yh the MIPtter of the Omteap8thlc 

Horp.A8rrfn of Delaware, 195 A 26 #9,, 7611-765 ( b L S . C t -  1963) (%gaily 

unreasmpbleu. . . npatently u8masmable aa a mthr of law!. . .nout of 

contmxt with the bsrric organisrtimal stmctuke of t h i o  organfsation"), or 

whether it violatee ram ten of the charfar of statute, Brooks v. State ."- f 

26 Del, (3 Boyce) 1, &!9, 79 A t l .  790 (1911) (arntrclry t o  charter)j G e s k i l l  

v. Oladpa Ball O i l  Co., 16 Del.Ch.269, l.46 Atl. 337 (1929) .  Harever the 

formula i a  framed, l i t i ga t ion  w i l l  l ikely continue, whether aver the by-laws1 

~raasonableness: or the sh.raholdiarnpawesw to act  on them. Finally, a 
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rmeraal of the rule wouid l ike ly  be unststtling to existing cory>crations 

and would probably require special provision8 t o  adjusrt the naw rule t o  

ou%ntsnding chertsr and by-law p s w f s i u ~ a . ~  
/ 

2. .Section 122 (6)'s authorizatim of the contents cf the by-l.awe, 

could he 8tated.h broader language. Also it might be well Lo codirp fully 

1. le d w i , r f n e  of G a s k i l l  v. Glacb .8  Bell O i l  Co., 16 Del.Ch. LdY, f i 6  A t l .  337 -- 
:',.1933)) that  by-laws are subordinate t o  the certificate of Incorpa~8tiar. 

'l'ne followln(r prcvl.01 on might be cwlsid.ctret$: 

T b  by- lawn liLey contain any pmio ion ,  not hconsiatent with L.w or 

with the ceH;ificate of incorpor stikon,, relating t o  th.e bue9nass 

of the corporation, the cmduct of its affairs, 7nd itn rights or 

powers or the  rights or powcars of its ~Lockholderrs, dfrectars,  or 

officers.  

SscLion 122(6) ' I S  reference to alterirx the number of directors can be deleted 

as it merely dup1ir:ates Sectim I t ? ( b ) ;  the pr~roisim r e g e g  6t0ck 

tranefsr and penalties should be imm-ted rtrlsst?here than iYx the gunerOI. 

3, ItJ ir, also 8uggeated that the by-law proviblons, now divided between 

Sectian 109ia) and 122(6), appear in a a b g l r :  x e c t b n ;  and %ha% S e c t i a  

122(6) mer*sl.y s t a t e  the power to adopt andmend the by laws. 

. For the closely held corporation, the foUawing points should be 

mads explicit aither here or elsewhere In the statute: (a) that arW 

prwls ion  required or permitted to be stated in t$s by-laws rnay Instead 

/ m appendix t o  t h i s  eectim discusses the Delaware prsvieim in 
res t ion  t o  the SEC proxy rules.  



/ appear I n  the csrt;ificate of incorpo~at imr  (b) that the certificate of 

incorporatia m y  confer exclusive power on the shareholders with respect 

%o the bgclawa r /  and (c) that whoever h w  the bplrw pwer, whether share- 

tcL8srs or dlmctoru, mw be required, bg. appropPiste proricriar of the cartif- 

? c a b  of incorporation or the by-hue, t e  urt by 8 greater-thollwnejarlty 
J 

-I t "be. These proviaions are permissive, and would have no effect aa any 

, -..poratim unlesu affismstinly i m a p m e d  by i he^ ~ . r ~ ~ : ' - , ' i ~ t e  of 5ncorpwc 

-tion QF 'the b p h s  themeelma. 

5. v, mrb8ectians (b) and (c) , pr- f 02 emrgmcjr by-bwu, 

require no d ~ a g o .  Thely aacord e i th  the p r m  authorbed kr aug new 

00rp~8t ion  8ktute6.  

/ see tb pPopaU3mQrimd lmguege t o  sectim 105 (b) (11, md 
c+ Cam,Qtm.Skfir. CI 33-m(8) t #Any T d ' u l  prwisfcna d by-laws 
may be included i n  the certfficate of lncarporatlm aad, wherever in th ia '  
Chapter refsrenae 3a mads t o  any prbvision of the b p h 8 ,  such reference 
boludeds any e i d l a r  provisim omteined in the certificate of inc~rporrbian.~ 

_I sr S.~,CO& 1 121U.1(6)~ Tiw uticloa of ineorparatia may 
e x z l w  n l p  rrst in the rhravlioldsrs the parrr to rowad, miapt or 
mp0.l thr bpl&wb g m m a l l y  or r pwticulu. by-lar or elms of by- 
lmu6." 

J atate. a p e i l i c a ~ j  so authsi.a. TO protect a gc(u~tar- 
tbn-Qa5ortty voting raqulmraeatt fraar being elWncpted by 8 w o r l t y  
vote, sam statues, e. ., Conn.Gen.Stats. 8 33-306(d) speciryt V a  bplew 
prwieian prescribing -fk e vote required t o  umwnd the by-lawu or any provision 
theroof shall be mmded by lesser votefl 



B p h w  Pwer  and Proxy Rules 

Tha questian may be raieed whether rest ing exclusive by-law power i n  

;he directors  a8 in  the Model Act, ucad affect  the number of shareholder 

L~ropos.lrr &ich under the  SECfs proxy rule8 may be inserted, together with 

3 supporting statement, in management p r o j ~ r  material. W i t h  limitations 

hutaterial  here, Rule Ua-8 requires th ia  i f  t he  pmprni7. 1s "under the l a w s  

af the i s eue r l s  d & i b  . , . a proper subject f o r  actioa by securi ty  

holdare." - SEC v. Trwamerica Coq., 163 F.2d Sll (3d C i r ,  1947) involved 

a shareholder's proposed amtmdmsntsr to the  by-laws of a Delaw8re corparatdon 

whme crertificete of inccrporation s p s ~ i f i c a U y  permitted eharsholders t o  

a l t e r  or  aspeal director-made by-laws, - Id. a t  516, n.9. The Third Circui t  

held t h a t  bath under Sectian 109(a) and TransamericBfs charter,  tha share- 

holders could ac t  on by-law amendment proposals, - Id. a t  517, and t h a t  each 

proposal was a "proper subjectn f o r  shareholder action under Delaware law, 

Id. a t  518. - - 
It is probable that if the by-law power were vested in the  dlrectora,  

no by-law amsndmant would be a "proper subjectff f o r  a shareholder proposal. 

See Lose, Securit ies Regulation 903, n. 183. (2d ed.1961). Even this r e s u l t  

would probably p rwe  t o  have limited u t i l i t y  from a management viewpoint since 

Rule 1 b - 8  is  not l imited t o  action with mspect  t o  by-lawa, but in the  SEC 

.view, encompasses shareholder resolutions nut i n  the form of by-law amend- 

srsnts, and even proposals not mandatory but merely advisrry i n  form. And 

Tramamerica i t s e l f  indicated t h a t  it is immaterial, a t  l e a s t  on one !!proper 

subject matter (appointing auditorslwfieTher the  proposal "be considered 

as  a proposal t o  amend the by-laws" or as  "a mandate from the stockholders t o  



35. 

the directore t o  be cnrried into exoculion by fo l lowi~g  ~ 1 3  : L ~ I X ( K J . "  3.63 Fa  

26 0.t 5!17. 

Thuo, svan if tha Dolowere efatuta exclusively vesbed bha by-law pwer 

LI; tha directors, unl-8 reserved It is  unlf.kely %,hat Ih13.a lhc-8 shareholder 

?ropmPle would be sharply reduced; since they would prc.);&h:ly take a d i f f e r e n t  

'om, z, a shareholderla resolution. / And eve11 Chmg!~ SEC F(.Ure 14a-8 - 
lceys "proper aubJectn t o  ;-.he law of the issuerf si domic2.l~: t h i s  is aily the 

SECfs self-imposed limit8 ,im. Indeed, the Third C.ircb-; alternatively he ld  

(eenble) that even i f  a matter is  not a Npropcr sl~laject'' mder Delaware law, - 
it msy be under federal l;.w, and i n  the propmals k1vs2 xi ?n Transamerica 

were s o  regarded. Id. a t  510. Thus, it wolr:ld appear t h i ~ t  psrnd ssive - 
withdrawal of all sharehclder by-law power would he u n l i k e l y  sff'ect 

substan t i a l ly  the frequency and number of sharelrcir dsr propoak.& under8 

Rule 14~43. 

/ One of bhe ehareholder proposals waa ident i f i ed  as straight 
reso-onw rather than 8 by-law smenchent. 163 F. 2d ruC, 513. 



Subchapter 11. C O R P m ' 5  FtMU3.3 

General Powers - 
Although sgaewhot verbose in its preaent form and not duplicated by 

more m e n t  etatutee,  Section 121's t r ad i t iona l  language, with needed c ~ x i f i -  

cations, should be retained. It afforda a f i r m  basa f a r  Section 122's 

cpecific powers, and it might, in e m  inetances, support the exarcfise of 

some power not e x p l i c i t l y  .stated i n  Secticm 122. Section 121 a l s o  embodbe 

tho concept tha t  a l l  corporate powers are subordheted t o  the purposes 

stated in the  c e r t i f i c a t e ,  although t h i s  f a  urrually no p rac t i ca l  l imi t a t ion  

since pvpocree nom8U.y a r e  broedly stated.- 
/ 

Smction 121 present ly contain8 same awkward ar ambiguous i'oetures (1) 

In the first sentence, the  adverb "axpresalynseoma needlesaQ to restrict 

the phrase gpawers expmselz  g5.ven in its charter ,  arid even suggests a 

rule of narrower contructian f o r  ohartber than for atatu-trrx y pwders. 1: 2) 

Although t h e  in ten t  of the  second sentence can be dsduced, ita wvrding 

could imply that cha r t e r  term can vary s t a tu to ry  t e r n ,  although under 

Delewere decisions the  e te tu te  clearly prevails mer incmsiestant che r t e r  

Gas k i l l  v. O l e -  Bell O i l  CG. , 16 D e l .  Ckr . 

/ There i s  some variance in  s ta tu tory  language on t h i s  paint, although 
t h e  differences seem chiefly verbal,  not substantive. (1) All corporate 
powers are expressly subordinated t o  corporate purposes. E.R., N.Y.Bue. 
Col-p.Leu a 202. (2 )  None of the corporate parers  are s u b o m a t e d  t o  
corporato M o s e s ,  e.g., Model Act Section h ,  although preswnably a Model 
A c t  s ta te  would impose ouch a l imi ta t ion  if t h e  iseue were presented In 
court. (3) A few s t a t e e  grant some powers u r ~ u b a r d i n ~  t o  ch-r 
PUrpOSC~, F' the powera t o  appoint off icere  and agente, mke by-lawe, 
contribute o char i t iee ,  inveat funds, end pay eomperuation, but expreesly 
subordinate a l l  other powers t o  purposse. E-g., N.C.Osn.Stats. 8 55-172 
Canr.OuLStats. s 91. 



R e e u ~ ~ b l y  thi8 clauba mans &ply that  etstutorq proviaicma m q  be varied 

by the charter eo far as the statute p e d t s  the charter t o  do eo, but not 

&herniae. Thla would accord with the wording af S e c t i m  b02(b)(l). (3)~esbim 

121's f i n a l  sentence is uncertain in affect. A t  bast, 5% aeem t o  etato 

Q truiamr pawem nut granted may not  be oxexcirsed, If ltn purpose fr t o  

grant parers Incidental to. other pc~were, it i~ p r ~ b a b b ~  an unneceaearp 

holdover fram t he  ' t h e  when corparate powers ware rigidly construed end 

Wincidental" pawere grudingly conceded, I X  at o3l .  Althorzgh prebabw ePrbraced 

by the geberal grant of powers nnece~srary or o m v e ~ r z i ~ t ~  t,o corparate 

purposes, it could be retained, although in a aommhat U f a r e n t  fom, 

The following rostetement of Section 121, sstaSnbg aa meb or'oiiAtlaW. 

I m a g e  as possible,  m i g h t  be coneidessdr 

(a) In additim eo the pawers enumerated ln Ss~~t iorr  122 of t h i s  t it le ,  

every corporatdon, i t e  officers, Wectorpr, an4 atcckholdom; rillall 
.- 

poesess and m y  exerobeall the powere and privlAegae grwitcsd by t h b  

P 1 

chapter or 
dV 

other, l a rw  by the cektificslte or incorporati- / 

together w i t h  any powers Incidentel there%?, ao far acr such powers and 

privileges ere necesreerq- or convenient t o  the a t t ah~mmt  of the ob3ecte 

aet f o r t h  in cer t i f i ca te  of incorparation* 

(b) Every corporation shall be gmemed by the prrwisiana end be subjeot 

t o  the reetl-icticme and l i e b i l i t i e e  contained I n  th ie  chapter, ~ n l a e e  

othendse provided by the cer t i f ica te  of incorporetim aa peradtted by 

t h i s  chapter. 

_/ It would be u s e f u l  t o  collect t o ~ e t h e r  var ioue  t e n s  for general 
d d e f i n i t i o n  in a eec t im a t  the begmning of the chapter. For ~xample, 

Ucertificatr, of incorporationn could be defined t o  include, both the original 
and an amended certificate, besidsa the ordinary cer t i f ica te ,  or charte?, or 
special legislat ive a c t  conferring a charter o r  granting powere. From time t o  
time, footnotas will refer t o  t e r n  which c o i l -  given r general definition. 
See Phiel Act 21 N.Y.BIU.CUW*LW EL1021 



Powers Enumerated in Section 122 

In general, the powers enumersrtred' i n  Section 122 a re  suf f ic ien t  s o  f a r  

as they go, but (1) in some respects those granted may be eapanded, md 

( 2 )  other powers, not presently specif ied in Section 122, should aleo be 

granted, Section 122 w i l l  be analyzed by subsections, 

(I) Succeseicn in Corporate Name: This provilsion caUs  f o r  no change, 

and properly assumes perpetual l i fe  unless otherwise stated, 

( 2 )  CPrs1citv t o  BUB and be sued3 This prrroisim should also euthorias 

participation i n  non-judieiel trubunalsr 

To sue and be sued, bn a l l  cou&s, and o'bherwfse t o  participate 

in any judicial ,  acl ,~-micetrative, arbi t rat ive,  or other 

procecwUngo 

Compare N . Y . B W . C ~ ~ . L ~ W  8 202(aj(2); ~ o d e l  ~ c t  II ~(b). 

(3 )  Corporate Seclf: No chazge suggested. 

(4) Powers wer Realty and Peraanalty: a Probably no courts  wauld today 

view this power res t r ic t ive ly ,  although Delaware's rather lhitedl ratsltament 

could invite queetim. F a  i n ~ f m c e ,  New York (N.Y.BU$.CO~~.T~W 8 202(a) 

( ( 6  : enpowers a corporation 

To purchase, receive, take by grant, g i f t ,  devise, bequest 

or otherwise, lease,  or otherwise acgufre, c .  hold, imprwe, 

employ, use and otherwise deal i n  and with r e a l  sr personal 

property, or any hitwest therein wherever sitmated (and) 

To sell,convey, 1;1c,;e, exchange, t ransfer  or otherwise dispose 

of, or mortgage or ?:-edge, a!.l or any of i ts p r q r t y ,  or  any 

in t e res t  therein, wherever situated. 



( 5 ; )  &poin t ing  arid Cmlpnuat ing  Agents : %L garire2 t d ~ i s  is adeqw te .  

( 6 )  By-Laws-t See the dlsc~lereion of this topic., suprn. If the pr*ovisfms 

r e g a r d l ~  +Ae Iiy-law paueEr ere etated .In ca eingle sr~c=,tlora, eubaesctim ( 5 )  

should mraly state the powert 

T o  adopt, mend, and re7poL by-I,wus, 

(8)  Out-of-state Busineesr Thia provirion seams sldequote. If the 

prwisim for corporate powers with rsepect t o  property is s-upanded, as 

euggeat, the 4 h a l  clause of present snbssctlm (8 )  r:m be e lhinuted 

( ' I ,  . . arid to hold, p c h s s s ,  mortgage, and c c a ~ ~ u a ~  r a l  a38 personal 

property, both withh and without  thiD stateR). 

benefit" t7 order t o  sidetrack any cantentlm t h ~ t ,  remote or nm-exiat,cent> 

corporate bmefit doe8 not invalidate ths oontribatfon as a "weaten of 

corporate aaseta. Although most decisime In b+~h4f mtatzra interpret their 

statutee t o  find noorparate benefit; e m ,  s, k .r).Snit;h Mfg.Ca. ra I Barlaw 

13 N ,  JY 1.45, 98 A.2d 581 (1953))  tihe phrase ndltht d i 8 c ~ c a g e  l i t i g a t i o n  

an the queatim. Delaware might a l so  wfsh t o  consSder a pl~rase, now uaual 

in new etatctea ,  authorizing donatione "in time sf war or. &her naticnal 

enrergency in a i d  thereof. It N,Y .Bus. Corp. Law fl 203((~) ( 1  2), modifying Model. 

h c t  Sect im 4 ( m )  which b e  been adopted In m y  s tates .  

(10)Indemnif i c a t i m  This w i l l  be separately cons idored i n  the sect ia l  

of t he  Report dealing with officers and directore.  



Powers not Now Enumerated in the Statute 

A number of" other corporate powere, not now spec i f ica l ly  recognized 

by Delaware s ta tu tes ,  should ba enumerated in  SectIan 122. Although same 

of these nay have been recognised i n  Judlcial  rulings, and many of them a m  

intrerted in charters,  it i s  desirable Lo ePbdnate any doubt a8 t o  a Delaware 

cr!rporartionl s plenitude of power, especially ,yb.cs the Model Ac and a l l  

recent corporatim law revisians explictly provide these powers. E ~ c h  

type of power w i l l  be separately considered, and Jxriigt sttrtutorg language 

(a)  Wartime or Ehergency Businssst Many s t a t u t e s  - e.&, Model Act. 

8 
b(n) j N,Y .Bue.Corp.Lau a 201(b), epecif1call.y authorize a corporation, 

irreapectlve of the plrpmes s ta ted  i n  t h e  cttr*)t,fficnrte of incorporation, t o  

do m y  lawful busineaa in time of war or other national emergency. Its 

ef fec t  i e  t o  eliminate the necees i ty  f o r  s f orml  skaenhnt  of tho ~ e r ~ l f i c a t e ,  

by shareholder action; and in war or emergency tines, especially i n  a nuclear 

age, t h i s  may be important, Accordingly, Delaware should, of all states, 

make t h i s  power clear  and unxnistakeable, and prot-ect its corporst ims in the  

exerciee these&. Delaware1 s recognition of ei..argency s i tua t ions  ia ref lected 

by i t s  1961 enactment of the emergency by-laws provision uf Section 109(b). 

Accordingly, language such ae t h e  fol lowing would seem indispensable; 

In time of war or other national emergency, a corporation mag 

do any lawful bualness i n  eid thereof, notwithstanding the purpoee 

or purposes s e t  forth i n  1.ts c e r t i f i c a t e  of incorporation, a t  

t ho  request or direction of any competent governmental authority. 

This provision i e  taken f r a  N.Y.Bus,Corp.Law 8 201(b), and is  superior 

t o  the more amorphou~ language ~f Model Act Section b(n) and s t a t e s  f ollo#lzg 

tha t  Act . 



(b) Contractay Guarenties; Borrowing, etc. : Many states now specifically 41 

s e t  forth powere t o  contrect, guaranty, etc., rather than learn it to  mli0- 

86im or as an Incidental pwer, The following provisiane would aohieve this 

In Delaware: 

To make contracts and Incur l i ab i l i t i e e ,  borrow money, issue 

its nates and bonds and other obligations, and secure ury of 

its obligatiare by mortgage, pledge or  other encumbrance of atW 

of its property, wherever situated, (and) 

To enter into cantrwts of guaranty or auretyahlp. 

These provisions are taken fonn Model bat Section b(h); N.Y.Bw.Corp.Lew 

$ 202(a)(7); 3,C.Cods 8 8 12-2.2(a)(10~(11); and a m  found in naryr other 

etatee re well. -f 

(c)  Investing Fundai Although t h i s  power has been mcognised in Delaware, 

once again it should be specificaUy s e t  forth, in terms such as the followingt 

To lend money, Invent and reinvest its funds from tims t o  

tkae, and take, hold, and deal with r ea l  and persmal proprbrty 

as  secruity fo r  the pe3rment of funds so  Invested or lornod. 

See Model Act Section 4( i )  j N,Y.Bus.CorpeLaw # 202(a)(8), etc. 

(d) Power t o  be Incorporetor or Ranoterr If a Delaware corporation 

may act as an Incorporator, as recamended prcmiamly, it should be expressly - 

empowered t o  do so, and to  act  in  other related capacities, as f o l l w s  t 

To be an Incorporator, pranoter, or manager of other corporatiom 

of any type or kind. 

T h b  Is based in part, on N,Y.Bus.Corp.Law % 202(0) (15). Manageunenf contracts 

are important In the f i e ld  of investment companies and ( t o  a lesser extent 

tom) in public u t i t i l i t i e s ,  a s  w e l l  as In  other areas of business; and 

/ E x p l i c i t  recogni t ion  of t h i s  pow* should facilitate b o r r w i n g .  I s r e a l s ,  - 
Cerporate P rac t i ce  125 notes  t h a t  l enders f  counsel  advise c l i e n t s  not t o  lend 
t o  Delaware corporat ion whose c e r t i f i c a t e  does not  s p e c i f i c a l l y  empower it t o  
barrow. 



oopacity t o  ac t  as manager ahould be axpreaely recognlaed. 

( 0 )  Power t o  be Prrtnarr Ilnlike many other rstotes, hlawara doe8 no t  
-..-- 

spec i f ica l ly  recognize corporate power t o  enter i n t o  a partnership or Jo in t  

vonture. Although the Uniform Partnership Act daea not preclude corporate 
I 

...f 
partners, corporatian law oancepts make it uncertain whether a corporation 

may delogate or ehare with othere the c a r t r o l  of' I t a s  af fa i r s  *&ah, under 

the corporate norm oancept, is vested In its cronrr dimctorr~. To penait t h i s  

useful  procedure, and a l l ay  doubts, a corporation s h d d  have pawerr 

To part ic ipate  with athers in any csrporat im,  partnership, 

limited partnership, Joint venture, or &,her aseaclatlan of 

any kind, or in any transaction, undertaking or  arrangement 

utlioh the participating carporation would hatre power t o  cmduot 

by f t eeU,  whether or not such p r t i c i p a t i c n  inPolves eharing 

o r  delegation of control with or t o  others. 

T h i s  language i a  taken primarily from Conn.Gen.Stet. 8 33-291 (3) (4)  j N.C. 

Oen.Stet. 55-17(b)(6), and S.C,Code 12-12.2(a)(16), and l a  recaumended 

f o r  i t s  breedkh nnd for i t e  rpeciiic negation of the "corporate normn crncept 

in t h i s  par t icular  area. N.Y.Bus.Corp.L.w 8 202(a) (15) 18 inaufficiont 

t o  avoid poerrible problems, f o r  it merely empawera a corporation n t o  be a 

promoter, partner, member, areociate or manage of a n .  other busheus  

anterprirres or ventures. 

Although th i a  chief ly reached 

_/ Pertnership is defined ( i n  rtinent par t )  a8 "an a880ciatim of 
two or more psrsansn (u.P.A. !I h ( l 5  and l'personlt i r  def'lned bo ?lncl.de . . . corporat imsW (u.P.A. 8 2). Del. Code Ann. 88 1506(a) and l.502, 
respsctirsly.  



under decisional law, it would be desirable  for  Delaware t o  follow other new 

s ta tu tea  and broadly asmction a l l  s o r t s  of c.rmpenset,ion devices : 

To pay pensions, end t o  sa teb l i sh  and carry out pension, p r o f i t  

eha rhg ,  stock option, stock purchaee, stock bonw, retirement, 

benefit ,  incentive and compensation plans, t r u s t8  and prwie f  m e  

fo r  i ts  directors ,  off icers ,  and employees, and f o r  directors ,  

officer8 and smpluyeee of its subsidiaries.  

This provision i s  based an N.Y.Bus.Corp.Law a 202(a)(13) and Model Act 

Section 4(p). Th6 f i n a l  clause should benefit  corporate f l famil lesn especially 

when the subsidiariee '  stock I s  not publicly marketed. A comparable p rwl s ion  

was added t o  the Virginia s ta tu te ,  by Va.Laws 1964, Ch. 352; see  a l so  S.C. 

Code ff 12-1S.B(c) (parent moy option i ts stcck t o  personnel of subsidiar ies) .  

( g )  Power t o  Insure Directore, Officere, and Other Ernljloyees t Some 
reco nize 

e t a t e s  usefully f corporate power t o  take out insurance n off icers ,  d i rectors  

and e~hareholders. This need not function ae coarpeneatian, and may benefit 

the corparratisn in sans other way. For example, clam corporations constantly 

use "key-mnff insurance t o  reaoqttire stock a t  the w i e r l s  death. Thw,  S.C.  

Code fl 12-12.2(a)(17) empowers 8 corpbrationt 

To provide f o r  its benef i t  insurance on the l i f e  of 

any sf it8 directors ,  off icers ,  or employees, or  on 

the  l i f e  of any shareholder fo r  the purpose of 

reacquiring a t  hia death shares m e d  by such 

shareholders. 

Comparable, though t~omewhat narrower, provisions appear i n  the  North 



- 
Carolina 

/ / 
:ind virg.inia- st.atutes. 

Powers Respecting Other Secu r i t i e s  - 
Section 1 2 3  is fundamentnlly sound; although a close inspection revea l s  

daf lc iencies  i n  the  power conferred, t h i s  can be i ,omdib corrected. 

(1) Bect,ion 123 should n o t  be l imited,  as a t  present, t o  acquiring 

s e c w l t i e a  of other carporations, s ince  t h i s  impliedly excludes power t o  

acqtlire s e c u r i t i e s  issued Sy non-corporate i s suers ,  including gwernments. 

For example, under what author i ty  could n Delaware corporation purchaee, 

so l e ly  f o r  investment, l imi ted partnership i t e r e s t s  which are  occasionally 

so ld  publicly, Both t he  Model Act and New York confer much broader power 

than r)slawarels Section 123, and t he  Model Act provision has been widely 

adopted, 

( 2 )  Section 123 ehould also confer somewhat broader parers of acquiring 

end ueing secur i t i es .  Unlees it it cer ta in  t h a t  npurchasen h c l u d e s  my 

mode of acquisi t ion,  it would be wel l  t o  add additiarial worda such as: 

"take, receive, subscribe for ,  or otherwise wcquire. 'I 

/ K.C.Oan.Stata. fi SS-l7(b)(h)s *To procure for its benef i t  
I n e u r z c e  on the life of any employee, including any of f i ce r ,  whose death 
mlght cause f inanc ia l  loss t o  the  corporation, and t o  t h i s  end t h e  
corporation I s  deemed t o  have an insurable i n t e r e s t  i n  ib employees and 
off icers ."  

/ Va.Code 13.1-3(p) r "To insure  t h e  l i f e  of any di rec tor ,  
off icer ,  agent o r  employee, and t o  continue euch Insurance a f t e r  t h e  
re la t ionsh ip  terminates, and no such d i rec tor ,  o f f ice r ,  agent or  employee 
s h a l l  be deemed d i squa l i f i ed  by i n t e r e s t  fsan acting in respect  thereof." 
The l a s t  clause of t he  Virginia sect ion w i l l  be covered by a provision 
which t h i s  Report vill suggest for  recognizing transactions involving 
in te res ted  d i r ec to r s  and off icers .  



Without disturbing se t t l ed  case-law, especially Hariton v. Arco - 
Elsctronics, hc . ,  168 A.2d 123 (~el.S.Ct. 1963) and Orzeck v. Englshart, - 
195 1L2d 375 ( ~ e l . ~ . ~ t .  1963), Sect im 123 should be expanded and clarified 

as fo l l a r s t  

Any corporation organized under the laws of t h i s  S t a b ,  whether 

created by t h i s  chapter or  by special  act of the  l eg i s l a tu re  ar general 
/ - - / 

law, may guarentss, purchase, take, receive, subscribe f o r  or 

othemlse acquire; own, hold, uae or otherwise emplv; s e l l ,  lease, 

exchange, tr.ansa'er, or otherwise dispose of; mortgage, lend, pledge or 

otherwise deal i n  and with, bonds and other bbllgatlbas of, or shares 

or d h e r  secur i t ies  or in t e re s t  in, or issued by, any other  damsstic 

or foreign corporations, partnership, associations, or incaivlrdaala , 
or by awgovernrwnt or agency or instrumentality thereof. A corporation 

while owner of any such securities may exercise a l l  the r lghts ,  pw,rs 
-' 

and privileges of ownership, including the  r ight  to vote thereon. 

This first sentence of this r e f o m u l a t l m  of Section 123 is primerily 

derived from Model ~ c t  Section 4(h), while the second sentence i s  taken from 

present Sec t im 123 (substituting tha broader term neecurlt ies" f o r  "such 

d The use of the  term ncorporetion"or "domestic corporatim," defined t o  
clude a Delaware corpmabian however created, wauld dmpllf'y this and dher 

sections, by eliminating lengthy and repet i t ious language. 

/ If P eipecific power of guaranty is insert& in Section 122, a s  suggested - 
P a  , it could be deleted from Section 123. 

I' N. Y.Bus . C q .  Latr gl 20?(a) ( 6 )  sfvtss t h e  p m r  solnewhat more generally: 
T o  purchase . . . bonds and ot.hsr ~ b l i g a t ~ l o n s ,  shares or other secur i t ies  
or interes$ issued by &hers, whether engaged in s imi lar  or  d i f fe rent  
business, governmental, or other ac t iv i t i e s  ." N.Y.Bus .Corp,Law 24 102(a) (1) 
defines bondsu t o  include "secured and unsecured bonds, debentures, and 
notes. 



-. / 
One l e t t e r  suggests  tha t  Delaware s t a t u t e ,  besides grant ing 

a l l  necessary corporate powers ( a s  the  fieport recommends, supra  pp 

38-46), should contain "a provision permitt ing t h e  C e r t i f i c a t e  of 

Incorporation t o  r e f e r  toand incorpora te  such powers merely by 

reference t o  the  provisions of t h e  s t a t u t e  without s e t t i n g  them 

out  a t  length." Since i t  is  apparently customary p r a c t i c e  t o  r e c i t e  

f u l l y  the  powers i n  the  char te r ,  t h i s  Report concurs, and euggeete 

t h a t  t h i s  16 best  accomplished by a simple provis ion at the  end of 

Section 102 a8 follawe: 

I t  s h a l l  not  be neceaeary t o  set f o r t h  i n  the  c e r t i f i c a t e  

of incorporat ion any of the powers enumerated i n  t h i s  

T i t l e .  

Cf . IJ.Y.Bue.Corp.Law 8 402(b) ( l a s t  sentence) ; Model Act Section 

48 (last sentence) and a l l  s t a t e s  follov@Pne the  Model Act. Thi8 woux 

not m e c l u d e  a corporat ion,  i f  it ao des i red ,  from inc lud ing  

c h a r t e r  c lause8  l i m l t i n g  o r  r e s t r i c t i n g  t h e  powers granted  

by the etatute--a p r i v i l e g e  eometlmes d e s i r e d  by c l o s e l y  held 

e n k r p r i  ses. 

/ L e t t e r  of Bradford S. mill, of Naylon Aronson Huber 
L ~ a ~ i i i ,  t o  Hon. Clarence A. Southerland, dated August 27, 1964, a t  
p . 1 .  



Cor~ora te  Pawers: Miscellaneous Provisions 

Creditor Readjwtmentet This Report suggested, aupra p. 20, that 

-teed of keying Section 12k'e procedures t o  an expreae r e c i t a l  i n  the 

ce r t i f i ca t e  of Incorporation, Section 102(b)(2), it would be aimpler t o  

confer the power and authorize the co r t i f i ca t e  t o  negative it, i f  deaired. 

This can be accomplished by e l iminathg  Section 102(b)(2), and rewording 

Section 124, and inserting in e i ther  place authority t o  negative a Sec t im 

12& readJustmnt. Beyond that., no changes a re  suggested. 

Conferring Academic Degreesr This Report makes no recommandation as t o  

Section 125, except poeaibly t o  include it a t  the end of the chapter with 

miscellaneous praviairns, or b another code t i t l e .  

~anki& Powerer This  Report makes one nrinor recornmendation as t o  

Section 126. To avoid confusion wlth general corporate power t o  inveet and 
I 

reinvest funds, recommnded p r n i o u s l y ~ '  S c t i m  126(b) should make clear  

t h a t  it refers  t o  corporations organized for the purpose of dealing i n  notea 

and other debt; 

Corparetiom created , . . f o r  the purpose of b w g ,  

se l l ing  and otherwlae dealing i n  notes, open accounts 

and other similar evidancee of debt, or f o r  lending money 

and taking notes, open accounts . . . II 

/ See p. b1 supra. - 



Ultra Viree Doctrine 

The ultra vim8 doctrine, mce a focal point of l i t i g a t i m  w e r  corpor- 

a t ima,  h.e played a decreasingly eignifiicant role in Americm l a w .  In all 

aB the recent cosporatim law rspi8irnt3, the u l t r a  Pirea dafenae has been 

a b ~ l b h e d  axcept in limited circumrrtances. Actusi.Ly, this reflects  the 

@awing body of case-law wMch hae asaerely restricted ul t ra  -8; and Hodel 

Act Secticu 6, widely adopted, msrely codified the prevailing American rules. 

The somewhat spotty Delaware case-law accorde wfth the prevailing 

trend. An early SuperiarCourt dscision, Standard Sag-Xachine  Cav. -8 Warns 

2 Peme. 430, 4.32, &6 A t l .  188 (~sl.Super.1900) articulated a broad grarnd 

f o r  limiting u l t ra  virelr by etating that  m e  who has cmtracted with 8 

corparatim "is estopped f r aa  denying t h a t  the corporatian wa8 not authoriaed 

by t h e  charter t3 make the cmtrect  since nany one deallng with the corporatbn 

is bound t o  h o w  the limitotione put on it by the e t a t u b  under which it waa 

created,. In the Hatter of I n t l l  Radiator Co., 10 Del.Ch. 358, 360, 95 

~tl. 255 (ch 19lh), and tbsuwe aseumss the risk of no corpmt-o pabr. 

A further l imitat i tn was stated In tern of standing,  since aaly can 

lnvokd the B o c t r h  of *ultra vireer who can show the vidLatim of saa, 

d ~ t y  t o  hirreU', " O r . h P .  V. Yortllg, 5 W . W . H W .  LBB, 167 A t l o  906, - 
968 (Dol.Super. 1933). Again, Delaware doe8 not a l l =  the dtn -8 

defsnos t o  eui t  an a fu l ly  executed aontrrct, D e l m  Paaltry Caap. v. 

Shcrwsll Poul t ry  Carp., 179 A.2d 796, 799 (Del.S.Ct. 1962). Hemmer, "the 

r ight  t o  question the val id i ty  of corporate acts beyand the pawbra of the 

ccrparatlan could, af course, be exercieed by the e m r e i g n i t y  by whan the 

corporation was created. C;nhem v. Young, supra. 
U I- 

Tb Model Act provieicn ?.eaves ul t ra  vims effective only In three 



3itu,at?.m3 : ( I )  a s t r i r t l ~ .  ! bnited c las3  of shareholders1 s u i t s  t o  enjoin  

a contrac t  not  y e t  tutecuted, (2)  a s u i t  by, o r  in  t h e  r i g h t  of, the  c o r p e r a t i m  
&h&wlcui;fiuCL;Sc4'&) 

againot  a r r e c t o r s  or o f f i c e r s ,  and (3) an Attorney General's s u i t .  A t  least 

t h i r t y  s t a t e e  have similar p r o v i s i m s  l i m i t i n g  u . l t ra  m e s ,  and a majori ty 

af these  employ t h e  Model Act language, iazc1udil:g N.Y,IJus.Corp. 203. 

This prwisicm accomplishes a t  . l e a s t  as much as Del-aware "estoppel  " concept 

by extinguishing any r i g h t  of t h e  contrac t ing p a r t i e s  t:, plead u l t r a  v i rea .  .a t$P 
A t  l e a s t  one s t a t e  fur t l ie r  re8 r i c t r ;  the shareholder's r i g h t  t o  Invoke 

u l t r a  v i r e s  requir ing 'hm t o  plead and prove n1J!haI. h e  has not  any time 

p r i o r  the re to  (i.e., -- t h e  s u i t )  assented t o  t h e  a c t  o r  t r a n s f e r  in quest ion,  

and t h a t  in bringing t he  ecticn he I s  not acting in co l lus ion  with of f i c in l s  
/ - 

of t h e  cot.porntim. " N,G.Gen.Stats. 8 SS-l8(a) (1). 

The C?l!.!n:ing provision is recornended t o  the Cormittee: 

SECTICN 127. DEFENSE OF ULTRA VnlE'S (Draf t )  

No a c t  of a corporat ion and no cor,veyance o r  t r a n s f e r  of r e a l  or personal 

property t o  or 'by a corpora t ian  shall .  be inva l id  a o l e l y  by reason of t h e  

f a c t  t h a t  t h e  corporat ion was without cayrici-ty or  power t o  do such a c t  or 

t o  make o r  receive such conveyance or t r a n s f e r ,  but  such l ack  of capaci ty  o r  

power may be asser teds  

(a )  Jn R proceeding by a shareholder aga ins t  t h e  corporat ion t o  e n j o i n  

the doing of any a c t  or a c t s  o r  t h e  t r a n s f e r  of r e a l  or  peramelproper ty  by 

/ (:f, a dictum -111 John W. Cooney Co. v. Arlington Hotel  C o , ,  11 Del.Ch. no, &41, 106 Atl. 3 Y  (S.Ct. 1m) for  a ~ b d t e d  app l i ca t ion  of t h e  same 
idea: "Certainly a stockholder cannot escape such assessment i f  he  has he ld  
himst-,lf out, or permitted hirnn,3'!f t o  be held out, a s  t h e  owner of t h e  stock; 
and m c h  l e s s  c o ~ l d  be escape ;' he p a r t i c i p a t e d  i n  t h e  unlawful i s s u e  or 
acquiesced there in .  n 



or t o  the  corporation. If t h e  unauthorized acts or  t ranafer  sought t o  be 

engoined are being, or are t o  be, parformed or made persuant t o  my contsact 

t o  which the corporation is a party, t he  court may, i f  a l l  of the parties 

t o  t h e  contract a r e  parties t o  the proceeding and if It deems the  same t o  be 

equitable,  s e t  aside and enjoin the performance ol' such ccntract, and in  s o  

daing znay allow t o  the corporation or t o  the other par t ies  t o  t h e  ccmtract, 

as the case may be,such compensation as may be equitable for the  loss or 

damage sustahed by any of them which may result from the  acticm of the 
the 

court in se t t ing  aside and enjoining / performance of such contract, bu t  

anticipated p ro f i t s  t o  be derived from the performance of: the contract 

s h a l l  not be awarded by the court as a l o s s  or damage sustained. 

(b)  In a proceening by the corpc. =*ion, whether acting d i r ec t ly  or through 

a receive?, trustee, or other legal  representative, or through shareholdere 

i n  a representative s u i t ,  against fxi jnr;wvlbent or former off icer  or d i rec tor  

of the corporation, for  l o s s  or damage due t o  his uulauthorized act. 

(c)  In a proceeding by the  Attorney General t o  dissolve the  corporation, 

or t o  enjoin t h e  corpmation from the t r ansac t im of unauthorized business. 



Subchapter 111. Principal Office and Resident Agent 

(sections 131-1 36) 

T h i s  Report recommends no substantive chenqes in Subchapter 111. Many 

recent corporation s ta tu tes  contain many of the snme provisions, b d t h e  d i f -  

ferences are  chiefly terminological. I f  the Conmdttee apprwea cer tain 

reconnaandatione of t h i s  Report, the following language change8 dhould be 

made in Sections 131-136s 

(1) E l M . n a t i m  of Lac a 1  Rscarding : Sections 132-136 c a l l  f o r  loca l  

recordation of documents dealing with the  principal office or resident  agent. 

If l oca l  recordation is abolished or, alternatively,  if the documents are  

transmitted by the Secretary of State, some reworking of these sections 

w i l l  be neceseary. But c f .  Section 136(b) requiring the Secretary of State 

t o  "notifyn the loca l  recorder of the f i l i n g  of a resident 's  c e r t i f i c a t e  of 

resignation without appointing a successor. 

(2) Unif om Execution-Ach~wledgmat-Filing Revisions: If the Committee 

endorses the s e c t i m s ,  supra pp. 1-8, providing a uniform procedure for 

executing, acknowledging, and filing corparete documents, a cross  reference 

t o  those sections can be subst i tdted fo r  some of the d e t a i l  in Sections 

132-136. 



3ubch8pter b .  Directors ard Officers 

Unlike most recent corporation c,>dee, the Delaware s t a tu t e  cavere 

only a few bssic points omoerning directors  and officers, leaving most 

questions t o  c a d a w  or charter o r  by-!.aw proviebns. It is c lear ly  a policy 

matter whether the  fitatutory provlsfons should be amplified, but t h i s  

policy judgplemt, it is believed, can ally be made against the background 

of the extensive developmlb fnother s t a t e s  nrid an assessment of t h e i r  

relmanco o r  advantage t o  Delaware. Most of the pronrlsions here reconrmended 

appear in a l l  or m a s t  of the  newly revised s ta tu tes ,  including those adopted 

a f t e r  the mwt thorough study, 5, New York, Connecticut, Virginia, Nmth 

Carolina, South Carolina, and Texae; and other notable s t a tu t e s  of slightly 

older vintage, e . g . ,  Ohio, I l l l i n o i s ,  Pennsylvania. and California. 

While not conclusive, several f ac to r s  favar expended s ta tu tory  cwerage. 

(1 ) Cor~orati on law is increasingly statute law. Thus, it may be mlatively 

disadvantageous t o  leave rimportcint qui:stions so le ly  t o  case-law statement 

or development when other s t a t e s  expresvly resolva h s u e s  on the face ~f 

the statuteg, or--what it more frequeat and helpfubexpressly s ta te  a r u l e  

subJect t o  charter  or by-law variance. (2)  Allowing f o r  unforeseeable 

constructional problems, codi f ich t im uaually makes f o r  greater  certainty,  

both for business counsel and courts. S t a t u t a y  stat.ement may forestall 

complex and unsettl ing l i t i ga t ion ,  errpecislly an unresolved i ssues .  ( 3 )  

Explicit  a ta tb tory  statement, which might otherwise not be necessary, m y  

be e88ential t o  discriminate adequately between rules applicable t o  clomand 

pubESc corporations--a matter of increasing i n t e r e s t  and concern today. 

With th ia  as background, the Report points up mador differences between 

Delaware and other  s ta tu tes ,  and suggests a t  least one possible approach to 

the problem. In addition, some ambiguitiee i n  the exiat lcg s t a tu t e  need t o  be 

cleared up. Throughout,&aft provisions are supplied for implementing the 

rec-nrjie t i crns .. 



a. The Board bf Directors 

I. Managomnt by Mrect,ora 

Sect, ion l lr l (a)  s general grant of na nagemsnt authority t o  direct om 

accords with l i k e  provisions i n  e l l  other  s t a t u b s  and require8 no chmLge7 
/ 

2. Nwnber of Directore 

The f irst  sentence of Sectim l u c b )  requires three di rec tors  wlth 

exceptions f o r  close c orporatd ons , and adequately authorizes increase and 

decroass .in the  nurber sf directors. Certain additional provisions should 

b13 conaidered: 

(1) The less-than-tutuoe exception sho?r.',d be inser tcd in the yet-to-be 

drafted close c orpora.Lions chapter. 

( 2 )  Under Gow v. Consolidated Coppsmines Corp., 19 Del. Ch. 172, - - - 
177-187, 16s ~ t l .  136 (ch. 1933) %he by-law control the numbor of dir9ctom9 

despite a c m t r a r y  charter p r w i s i m .  Ger.el*ally, t h i s  i s  eat iafactory,  

b u t  s ince  the greater  protection of a charter  provision 1,sy be desired, - / 
it should be permitted, as i n  many seatee,  %.code 8 13.1-36 follows 

the Delaware prwf.sicm ( s l igh t ly  reworded) "unless the a r t i c l e s  ( c e r t l f i -  

c s t e )  of incorporation prw5dee tha t  a change i n  t h e  number of d i rec tors  

shall be made only by amendment af' then certificate. A aimilar pravlsion f o r  

Delaware would affect only the exc~usivenesa of the - Gaw reading of Section 

llrl(b). 

/ If the close cor?orotion prw isione, yet t o  be drafted, a lso 
modify Section l U ( b ) ,  a specif ic  cross-reference should be made. 

/ Some states permit changing t h e  number of directors only by 
amend& the charter or by a by-law adapted by the  stcxkholders, see 
N.C.C)en.Stats. 8 55-2S(b), and N,Y,Bus.Corp.Law % 702cb) which ie olmoat 
as  inflexFble and ccnsiderebly more cmplex. 



(3 )  Many s t a t e s  add a usefill clarif'ying provision that no decrease in 

the  number of directors  shell shorten the term of' any Incumbent, see N.Y. 

Bu8,Corp.U~ ! 702(b)(2), ar e f fec t  his removal, Calif.Corp.Code 809, 

gar. 2. 

(b)  The unique Delaware language, "fixed by, or i n  the manner ~ ~ o v i d e d  - -  
fr:, t he  by-Paws, '' should certainly be retained fna its extra  f l e r i b i x t y  

so  w e l l  i l l u s t r a t ed  by E l l k  v. Consolidated Caribou 3ilver Mines, Inc., -- 
31 Dsl*Ch. 1b9, 156-157, 67 A.2d lr16 (~h,lZ&3]. Delawara msy wish t o  cadi- 

tbis doctrine, as a f6w s5atee h a v ~  done, and i f  so, the  Pollowing language, 

8 
based i n  part on Conn.Gcn.Stats. s 33-34(b):  cmld be usadi 

I f  the by-laws of the  ce r t i f i ca t e  of j n c ~ r p o r a t i m  authorize a maximum 

and mjnimum number of  directars ,  t he  nu&er pf  direcfors a t  my time, 

within the maximum and minimum, shal l  be the nuher deterndncd by 

reeolution or other action of the sh.s?.-shglders or di;'sctors. 

This less re s t r i c t ive  version of the  Connscticut provision would preserve 

the  - Ellin holding and would nut limit the  generali ty of ssction l h l ( b ) .  

3. Q u a l i f i c a t i m ~  of Directors 

Delaware' 8 only reforzrlce t o  d i rec tor  qualifications is t o  cx7lade any 

ehareholder s t a t u s  requirement. Other s t a t e s  expressly negative any 

residence requirement, e.g., Model Act Secticll 33. More importantu,  s t a t u t e s  

e ~ t o m a r l l y  codify the common understanding that  the cer t i f ica te  or the 

by-lswu nlay s t ipu la t e  o ther  qua l i f i ca t ime  for  directors .  See, - e a ,  

Modal Act Sect ion 33: Ve.C?,Ad 13.1-35, mI.Y.Bus.Corp.Low 701: 

Directors need not be residents of thls State or s tockholde~s  of the 

corporation unless r.~;;i,r~;d by the  cer t i f ica te  of incmporat ior~ of by-laws 

which may specifi  o t h o ~ .  qua l i f  i c a t i r r ~ ~  of d i rec tors  . 



4. Resignation of Director!! - 

It i s  suggested that the Delaware r~rwisims r e l a t i ng  t o  d i r ec to r  

resignations could be convsniently ir~se;.ted i n  a s i ng l e  erection (or Sub- 

secticxi), and included e i t h e r  i n  t he  chapter on d i rec tors  or meetings. See 

Secti.cn 222 ( l a s t  sentence) (resignatioli  on writ ten no t ice )  and Sect ion 

223 ( l a s t  sentence) (deferred effectiveness of :wsignatf on). In view of t he  

e a r l y  Jud ic ia l  requirement of acceptance of resignations,  now negatived by 
/ - 

Section 2 2 2 ,  Section Lli? (b) abould a t  l e a s t  be cross-referenced t o  t h e  

s t a tu to ry  rule,  o r  s h a u l d  specify  t ha t  a d i rec tor  holds o f f h e  until his 

succeesor' s e lec t ion  and qua l i f i ca t ion ,  or  utttiX his own e a r l i e r  resignation. 

5.  Class i f i ca t ion  (staggering) of Directors 

Staggered boards, authorized by Section lbl(d), are an exception t o  

t h e  annual e lec t ion  conce@. Unlike Model Act  Section 35 and many s t a t e  

s t a t u t e s ,  requiring a minirravn of nine d i r ec to r s  for v a l i d  c l a s s i f i c s t i b n ,  

Delaware presumably intends not t o  subject  staggerirlg t o  a minimum number of 

d i r ec to r s  (other than generally specif ied in l&(b)),  and it is  no t  

recommended t h a t  t h i s  be changed. A few s t a t e s ,  however, do use a numbers 

requirement t o  protect  cumulative voting iron undue d i lu t ion ,  e. g . , Va. 
Code 8 13.1-37 ( l a s t  sen te~ lce) ,  but  a f l a t  r u l e  would seemingly handicap 

a c lose  corporation which wants c l a ~ s i f i c a t i o n  af d i r ec to r s  bu tnu t  a large 

board (usual ly  nine di rec tors ,  a s  in ~ i r g i n i a ) .  Hence, even cansidering 

t h e  need t o  p ro tec t  cumulative voting, the  Delaware s t a t u t e  should leave t h e  

matter  t o  intra-corporate agreement, a s  it does now. However, cerbein 

technical  points  should be noted: 

/ Query, whether t h e  old rule continues t o  apply t o  res ignat ion 
of o f n c e r s ,  s ince  Section 222 r e f e r s  only t o  d i rec tors .  



(1 ) T t  b y o ~ ! / !  00 1~5-r .r , i f$  using t o  cc Uec t  a l l  statu2.ory provis ions  on 

' -ss l  f i*. at i ;,tt int  n a -ir,?.Le .,t t Lcm, dc?icl l d i n y  Section 14l(d) and p a r t s  of 

S e c t i m  223. 

(2)  It is unclear whether Dolsware, by omit t ing the standard require- 

ment t h a t  each c l a s s  c f f  d i r ec to r s  "be as  nearly equal in number aa possiblen 

( ~ o d e l  Act Section 35) intends t o  allow unequai classes. No cases  seem 

t o  reeolve this, a l t h m a h  unequal c lasses  a r e  noP necessarily u n f a i r  or  

otherwise object1 onable. New York, which does require approximate equal i ty  

of c lasses ,  N.Y .Bus .Gorp. Law 3 7Ch(im), a l s o  requires l i k e  apportionment 

when t h e  number of d i rec to rs  is  irlcreased o r  deareeeed, 8 70b(c)(l). 

6. Vacancies 

Section 223' s authorization fo r  d i r ec to r s  t o  f i l l  vacancies and 

newly created d i rec to rsh ips  i s  followed by t h e  Model Act and most commercial 

jur isdic t ions .  There appears t o  be no reason t o  change i t s  substance, 

but a few techn ica l  amendments should be considered: 

(1) A number of s t a t e s  whichsdopt Delaware's Section 223 add, 

the  phrase "though l e s s  than a quorum11, t h e  exp3.anatary phrase Oar by a 

sole remaining d i rec to r"  t o  e x p l i c i t y  cvda r  a s i t u a t i o n  which can r ead i l y  

a r i s e  with a very few d i rec to rs ,  see  Conn.Gen. S ta t s .  33-317(d) (1) ; N. C .GenStets. 

55-27(c); Calif.Corp.Code 808. Since Delaware will presumably wish t o  

accommodate closecorporaticms, with small boards, express coverage of t h i s  

point is  helpf 111. 

( 2 )  It i s  not c l e a r  from Section 223 whether t h e  c lause  "unless it i8 

otherwise prwided ,"  e t c .  modifies (a)  only t h e  phrase "though lea8  than a 

quonun", or  (b)  all of t he  preceding sentrenee. Presumably, the  l a t t e r  i s  

intended, If s o  t h e  ambiguity should be corrected by placing t h e  "unless1t 

clause at  the ~ e g i n n i n g  of t h e  sentecne. Whatever t h e  pos i t ion  of t h e  



c l ause ,  it is  apparent  t h a t  it does n o t  e x c l u s i v e l y  empower t h e  d i r e c t o r s  

t o  f i l l  vacancies  and newly c r e a t e d  d i r e c t o r s h i p s .  The 19h9 amendment of 

Sec t ion  223 only  d i sp l aced  t h e  former rule t h a t  d i r e c t o r s  cannot f i l l  

newly c r e a t e d  d i r e c t o r s h i p s ,  Automatic S t e e l  Products,  Inc. v, Johnston, 

31 D e l  Ch. 469, 64 A2d 416(SeCt. 19h9), by g iv jng  d i r e c t o r s  t h a t  power 

whi le  reserving concurrent  power t o  t h e  shareholdez's, Campbell v. Lwws, Inc., 

36 DelCh. 563, 571, 1311 A .  2d 852 ( ~ h .  19571, al though - Loew' s h i n t s  t h a t  

"s t rong  by-law language" might wholly preempt shareholder  pa re r ,  - Ibid. 

If thia a c c u r a t e l y  s t a t e s  the law, it could  be c l a r i f i e d  by  praPiding t h a t  

the power t o  f i l l  is ,  ves t ed  i n  t h e  d i r e c t o r s ,  unl.es-s otherwise provided by 

t h e  c e r t i f i c a t e  of i nco rpora t ion  o r  by-laws, and s u b j e c t  t o  t h e  jw i s d i c t i o n  

of Chancery bo orde r  an e l e c t i m .  

(3) The need le s s  complexi t iy  of Sectiun 223 could be avoided by b reak ing  

down t h e  f l rs t  sentence i n t o  s e p a r a t e  sent.snces o r  subsec t ions  dea l ing  wi th  

(a )  t h e  gene ra l  r u l e  on vacancies  and newly c r ~ a t e d  d i r ec to r sh ips ,  (b )  t h e  

spec ia l  rule fox- atelggel-ed b o e r d ~ ,  and (c) Chancery ju r i cpd ic tbn  t o  o rde r  

an electlr ,  n. 

7. Removal of Direc t,ors 

A slight m a j o r i t y  af a l l  s t a t e  s t a t u t u e s ,  including almost a l l  newly 

revised corpora t ion  laws, d e a l  e x p r e s s l y  wi th  removal of d i r e c t o r s .  Becausb 

f e w  dec i s ions ,  e i t h e r  i n  Delaware o r  e lsewhere,  have t r e a t e d  t h e  problem, 

there Is ~ ~ b ~ t a r ~ t i a l  unca r t a ln ty  a s  t o  t t rp nub,ject anrl as t o  t h e  v e l i d l t y  

of by-lawn 01. csrt,i f Lcate provivlons t l o a l i n f r  w it .h it. A1thoup;h t h e  Committee 

may p r e f e r ,  a s  a matter- of po l i cy ,  t o  cont inue  Delaware's s t a t u t o r y  s i l e n c e  

on t h e  p o i n t  it is thoughtappropr ia te  t o  i n d i c a t e  t h e  t y p e  of p r w i s i m s  

which have been adopted in  oMer s t a t e s  and which could  be considered i n  
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Delawaro t o  codify the  sparse c8se4ak4 and deal  w i t h  some problems not s o  f a r  

l i t i ga t ed .  

(1) The s t a t u t e  should recognizs t h e  r i gh t  of shareholders t o  remwe 

f o r  cause, even when voting is c u u l c t i v e .  Campbell v. Loewt s Inc., 36 

Del.Ch. 563, 572-573, 13b A ,  2d 852 ((21.1957). Some s t a t u t e s  s o  recognize, 

although N. Y.Bus.Corp.Law 3 706(c)( l )  f orb id,.^ erly remwal where there i s  

cumulative voting. Cfisncellor Sei t  z1 s reeaorl ing .in support of th e Loewt s - 
r e s u l t  is indisputedly correct .  See 71  Ham. ~ . ~ e v . l l 5 h - l l S ?  (1958). 

( 2 )  Removal of d i r e c t o ~ s  i s  a dangerous parer, a s  Chancellor Wolco'bD 

explained in Bruch v. National Guarantee C r e d i t  Corp . , 13 Del.Ch. 180, - 
186-190, 116 A t l .  738 (~h.1922) (romwal f o r  cause). A few s t a t e s  permit it 

in such casee a s  a felony conviction, declared insani ty ,  adjudicated bank- 

ruptcy or f a i l u r e  t o  f u l f i l l  requirements or  qua l i f i ca t ions  s t a t e d  i n  t h e  

by-laws. Ca L i f  .Cow. Code d 807; N.C.Gen.Stats. @ 55-27 (b) ; and 8 f e w  

otbrs. Sometimes a court order i s  necessary. C m .  Oen.Stats. a 33-317 

(b)(b). New York authorizes d i r ec to r s  t o  remwe d i r ec to r s  f o r  cause i f  s o  

pruvided i n  t h e  c e r t i f i c a t e  or i n  by-laws adapted by t h e  shareholders; bu t  

absolute ly  precludes it i f  cumulative voting ex i s t s .  N.Y.Bus.Corp.Law 8 

706(a), ( c )  (1) .  Chancellor Se i tz  l e f t  undecided t h e  question whether share- 

holders could "deprive themselves" of t h e  r i g h t .  t o  remwe d i rec tors .  

Campbell v. Loewls Inc., supra a t  573. Whether remuved by shareholder o r  

d i r e c t o r  action,  the  d i r ec to r  t o  be removed fo r  oanse i s  e n t i t l e d  t o  
/ - / 

minimum due procees. %bell v. Laow?s Inc., supra a t  577-579. 

(3) Sk reho lde r s  should be able t o  remwe d i r ec to r s  without cause, 

/ The r e s u l t  i n  Bruch could be sustained on t h e  ground of no "due 
prassfl 13 D e l .  Ch. a m .  



:lot, however. by stat.t.tc,- y i i gh t ,  e.g., Va.Cde 3.3.1-!12, b u t  only If t h e  

vel,i:i f ica t,t. u r  by-law:; ptprlr3 t ?t, N.Y.B1.ismCorp. Law 8 706(5). No s t a t e  

$1; thorisen tll rec tors  t o  remwe d i r ec t  jrs wi thou t  ceime. CumuLa t i - ~ e  voting, 

however, should be protected from removal-without-cause, aee In t h e  Matter 
PC---- 

of Rogers Imports, k c .  202 Misc. 761, 116 N.Y.S.  2d 1 0 6 ( ~ . ~ t . 1 9 5 2 ) ,  

although not from remmel-for-cause, Campbell v. Loewts Inc., supra a t  573; 

N.Y.Bue.Corp.Law 8 706(c)( l ) .  S in i l a r ly ,  the cioctrlr~e of Eeaent ia l  En te rpr i ses  

Corp. v. Automatic Steel P~odacts,. Inc., 39 Del.Ch. 93, 159 A.2d 288 ( ~ h .  - 
1 9 6 0 ) ~  that  s taggered d i r ec to r s  cannot be remcmed withmti cause, could 

r e a d i l y  be cudif ied .  

(h:  Finally, d i  rector3 e lected by me c l w z n  shculd  not  be removable 

except by shareholders of that class .  3ee discussion - i n f r a  a t  pp. 63 

The f o l l m i n g  pravisim, based on s t a zu t e r  frorn a number of a t a b s ,  

i r  suggested f a r  considerat ion : 

(a) Any or a l l  of the d i r ec to r s  may be remwed f o r  cause by vo t e  

of t he  shareholders e n t i t l e d  t o  vc te  t o  e l e c t  d i rec to rs .  The certLf'icate 

of incorporation may provide f o r  remwal f o r  cause by ac t i on  of tine 

directors ,  bu t  such p r w i s i m  s h a l l  no t  exclude tne power of the  

shareholders t o  remwe d i rec to rs  f o r  cause. 

( b )  I f  t h e  c e r t f f i c a t e  of incorparation ao p rwides ,  any or  a l l  

d i rec to rs  may te remwed without cause by vote of t h e  shareholders 

e n t i t l e d  t o  vote t o  e l e c t  d i rectore .  

( c )  The removal of d i r ec to r s  s h a l l  be eubject  t o  t h e  following 

l imi ta t ions :  

(1) Erwpt f o r  cause, no director who haa been e lec ted  

by cumulative voting may be remwed by (A )  t h e  d i r e c b r s ,  or (B) by 

t he  shareholders, Ff t h e  votes ca s t  agains t  h i s  removal would be 



 ELL^'^ ?:* ient  t,o elec: k f 21 if then ( umulatively voted a t  sn election of 

the en t i re  board of directors,  a-, i f  there be clasees nf directors,  

a t  en election of the  class  of directors  of which he is  a part .  

( 2 )  If a class  of shares i s  ent i t led  t o  e l ec t  one or more 

directors,  no director may be remwed, with or without cause, except 

by action of the directors of that  c lass ,  or by vote of t h e  holders 

of the outstanding shares of tha t  c lass  v d i n g  as a cla8s, d e a s  t h e  

ce r t i f i ca t e  of incorporatdon s h a l l  otherwise provide. 

(3)  lrhenever the board of directors  is c l a s s i f i ed  as t o  term 

of office, no direcf ~r who has been so  el ectedmey be remwed except 

for  cause. 

8. Classification of Directors other than Staggering 

Maw new statutory revisions ste.te s ~ e c i a l  ru l e s  on the  division of 

powers among multiple stock classes, especial ly  when each c lass  has the 

r i g h t  t o  choose a specified number of dire&ors. It would seem appropriate 

f o r  Delaware t o  conskler some such provisions, especially i f  t h e  statute is  

t o  take acoount of the in t e res t s  of c lose  corporations which most frequently 

w e  stock classes  t o  a l loca te  control and profi ts .  The general language of 

Section 151(a) suf f ic ien t ly  suthorizes classes varying as t o  voting r ights .  

The O m i t t e e  maydsh t o  consider t h e  following provision8 which could e i t h e r  

be included in aalngle section or d is t r ibuted  among sections dealing with the 

specif ic  subject matter. 

(1) Increase o r  decrease of number of directors: If, for example, 

Class A and Class R common may each e l e c t  a s t a t ed  number of direc%ors, 

the number should be varied only by the  affected clasa. This could be 

guaranteed by providing t h a t  t 



60. 
I!' t4iln cer t  i f I L  at, -. oi inc . rporatioR providezs t h ~ t ,  directorbs sha l l  be 

elocted by the votes of a specifjscl c l a s s  of shares, the  number of 

directors t o  be elected n p  tha t  c 1 s . s ~  sha l l  be increased or decress 3d 

only by vote of the sharenolders o."at c lass  voting as a c l a s s ,  

unless t h e  c e r t i f i c a t e  spec i f ica l ly  provides otherwise. 

( 2 )  Vacancies: A s ind la r  ru le  can be codified for f i l l i n g  vacancies 

among spec ia l  classes of directors.  A t  least three s t a t e s  specifically s o  

provide: Conn.Gen.Stats. B 33-317(d)(1); N.C.Gen.St8ts. fj 55-2?(c); S.C.Code 

8 6 ( )  Ths f o l  owing language, based on a l l  three, is  suggested: 

If a vacancy occurs with respect t o  a director  elected bg a spe~Ffied 

c l a s s  of shares, and i f  the  c lase  is s t i l l  e n t i t  d to fill the 

directorship, t h i s  vacancy may be f i l l e d  by 8 majority of the  d i rec tors  

of t h a t  c lass  then i n  office, thbugh l e s s  than a quorum, or by the s o l e  

remaining di rec tor  of t h a t  class,  or if there be no d i rec tor  of t ha t  

claas, thsn by the vote of a w ~ j o r i t y  af a l l  d i rectors  then in of f ice ,  

though l ee s  than a quorum. A newly created directorship e n t i t l e d  t o  

be f i l l e d  in the same manner a s  i f  it were a vacancy. The c e r t i f i c a t e  

of incorporation or the by-laws may provide otherwise f o r  f l l l l n g  vacanciee 

or newly created directorships* 

(3) Removal of Directors Elected by Class: Directors e lec ted  by a c l a s s  

of shares should similarly be protected from remwal except by t h a t  claas; 

end many  new s t a t u t e s  so provide. See subsecticn (c ) (2)  of the suggested 

s t a tu to ry  prwisbn under -"Rernwal of ~ i r e c b b r s , "  supra p. 58 . See, %, 

N.Y.Bua.Corp.Law 706(c)(2); Conn.Gen.Stato. 55-317 ( b ) ( 3 )  and 317 

( d ) ( l ) ;  N.C.Gen.Stat~. 55-27(f) ~.~.12-18.7(b)(2);  CaUf.Corp.Code ff 810, 

per. 2. 



/. J ~ C L ~ L J L ~  p , A , , ~ ~ t ~ ~ ~ t ,  M(I t , i r ~ t ~ x  

S e c t i o n  & l ( g  ) nutilori..r,e~ b rard o r  committee a c t  i o n  vrittiouL 

a meeting, and pror)ar ly extends t, hi? prov i s ion  t o  a l l  co rpo ra t ions ,  

2nd  not rnerc.ly t ,o i . loccly held t3nt t.?rpr*izes. 

Several lctt,ers t o  t h n  Cornlittee, t r a r ~ s m i t ~ t e d  t o  t h e  Reporter ,  

sugcest  mer i to r i  f \us cf:mres.  

(1.) The Pennsyl-vania 1-sr As.,ociation Fepor t ,  p. 11, recom- 

mends r c v i s i o n  of tile correspondiiig s t a t u t e  t o  negat ive an h p l i c a -  

tiori t h a t  -111 cvn: f a t ~ t : '  must; appears on the? same document. S ince  

Delaware's Sect,\ on 1 .4 l (g )  is suscc p t i b l e  t o  such a cons t ruc t ion ,  i t ,  

too,  should h e y  cl:lr.ified. Often corlser~tb w i L 1  come i n  through 

l e t t e r s  o r  +,elegrams from i n d i v i d n a l  d i r e c t o r s ;  and a requirement  

that t h e y  appear on t h e  same document i s  at b e s t  f o r m a l i s t i c ,  and 

a t  worst s e r i o u s l y  inconvenient,  
/ 

d 
( 2 )  Two l e t t , e r s  po in t  ou t  t h a t  t he  wording of S e c t i o n  

141(g) ,  v a l i d a t e s  advance au tho r i za t ion ,  but may prec lude  e f f e c t i v e  

r a t i f i c a t i o n ,  throuj:h w r i t  t e n  consents ,  Obviously, t h i s  is  need- 

l e s s l y  r e s t r i c t i 1 re ,  f o r  the p r a c t i c a l  reasons i n d i c a t e d  by t h e  

Cummines & Lockwood l e t t e r ,  

The f ollcwing rewordinr of ?ec  t i u n  l I l l ( g )  would implement 

both of t h e s e  r e c o m ~ e n d ~ t i c n s : _ /  

/ I,t~t,t.rr. from Cai i i l l  Gordon itein(lc1 & Ohl,  New 'fork City,  
dated Aul:u:it 31, 1 9011 (r,ecornmr!nd;~t,ion no, 3);  l e t t e r  from Cumnines 
& Lockwood, Staml'orci, Connect,jcut, d;ltcd A~xu : ; t  7, 1.964. 

/ It i s  occas iona l ly  suck e s t e d  t h a t  nun-unanimous w r i t t e n  
conscynts shcu ld  be as e f f e c t i v e  ap unanimous consents.  On this 
theory, a w r i t t e n  consent  by a m a j o r i t y  of d i r e c t o r s  would be as 
e f f e c t i v e  as ma jo r i t y  act ion taken at a du ly  c a l l e d  meeting. This 
could, however, r a i s e  s e r i o u s  q u e s t i o n s  as t o  whether t h e  n o w  
consrn t ing  cl i rectors  has1 r e c c ~ v e d  no t i ce ,  whereas unanimous w r i t t e n  
cunsfsnt ipso f ncr c \ : . i . t r t : s  nr l i ce ai:tually rece ived .  Besides raising -- -- 
mow qucet ion-  ? ) I  - i t w o ~ l l r i  : nlve permitting non-unar,imous w r i t t e n  
con:t-nts wo.111 1- , I - .  . :i;u., I:,rozdz l2Fun t h ~  concept of meetings as 
f o r ~ ~ m s  i n  vrhic!l i f , ? :  31-c i.,:cf~lnged ad ( h o p ~ f ~ ~ 1 3 . y )  a consensus 
rcacileda 



Unless otherwise rest - ic tod by the c e r t i f i c a t e  o f  incor- 

pora t ion  o r  Sy-laws, :my action required o r  permitted 
\ 

t o  be t a k e n  a t  any meeting of' the board of d i r ec to r s ,  o r  

governing body, o r  of  aw committee thereof may be taken 

withou5 a meetin& i f  dl mcmbors of the board o r  govern- 

ing body o r  committee, a s  the case may be, conssnt there- 

t o  in wr i t ing ,  and the  wr i t ing  or wr i t ings  are f i l e d  wi th  

the  minutcs of  proceedings of t h e  board, governing body, 

o r  committec. 

The use of the phrase l'writinf: or writingst '  should re inforce  

the implication t h a t  no s ing le  document i s  required, 

(The next page ie Page 6 1 ~ )  



(The precedi.,g page is page 6 1 ~ )  

10. Quorum 

Generally Section l&l.(b) i s  s a t i s f ac to ry  on the quorum requirements. 

The cnly recammendations would be ta codify case-law a s  in many other s t a t e s ,  

including New Y a k  Bu8.Corp.Law $ 707, and s t a t e 8  adopting Model Act Sec t ion  

(1) Since Bruch v. National Guarantee Credit C o r ~ ,  13 Del.Ch. 181, - 
116 A t l .  738 ( ~ h .  1922) long ago determined quorum by the  e n t i r e  (authorized) 

number of d i rec tors ,  it would be c l ea r e r  t o  replace t h e  vague phrase na 

maJority of themn with "a mejori ty of t h e  t o t a l  number of d i rec toran ,  a 
/ - 

phrase used l a t e r  in t he  same sentence. 

( 2 )  Although s t a tu to ry  author izs t ion of Ifa d i f f e r en t  number" presumably 

embraces greater-than-majority quorum requirements, most s t a t u t e s  now 

e x p l i c i t l y  authorize super-statutory (and even unanimous) quonun requirements 

t o  accommodate clolrscorporations, S t a tu t e s  vary i n  requir ing these provia ima  

t o  appear i n  t he  c e r t i f i c a t e ,  see  N.Y.Bus.Corp.Law 709, or, n?me typ i ca l l y ,  

in the  c e r t i f i c a t e  or by-laws, Model Act Section 37. The advantage of the 

l a t t e r  is grea te r  f l e x i b i l i t y ,  although mandatory inclusion in the  

/ See Model Act Sectian 37, a quorim is "a ma;)ority of th3 number of 
x r e c t o r s  flxed by the by-laws. Under N.Y.Bua.Corp.Law 9 707 a quorum is 
"8 majority of t h e  entire boardu which is defined (8  702(a)) as  "the t o t a l  
number of d i rec tors  which t h e  corpcxr.at Ion would have i f  there  were no 
vacancies." Accord, - Bruch case,  13 Del. Ch. 180 a t  184. Prersumably, newly 
created di rectorships  are st-ill not vacancies f o r  t h i s  purpose, Belhe 
Is land v. MacBean, 30 De1.C.h. 373, 378-379, 6 1  A.2d 699 (Ch. 19b8),d<apite 
1-949 amendment t o  Section 223. 



c e r t i f i c a t e  aeeures constructive notice of a variance from the atatutory 
- 

n OrR ., 
/ 

(3)  This Report a l s o  rac:armnends reversal of the  Delaware case-law 

doctrine t h a t  interested directors should not be counted i n  making up a 

quonun. See infre p. '*Paneaction with M rectors. " - 
PreserPing as much exiaiilng language as posslbre, the following 

s ta tu tory  p r o r b i m  i s  suggestedz 

P1 ~ e J a r i t y  of %he t o t a l  number of directors  s h a l l  consti tute 

a quorum f o r  the transaction of business, unless the  c e r t i f i c a t e  

of incorparat im (or by-laws). requires a greater number. Unless 
/ 

so  r e q u i r e d 3 h e  by-lawe may provide tha t  a number l e s s  

than a majority sha l l  coastitute a quorum, which in no case 

s h a l l  be l e s s  t.han one-third of the t & a l  number of 

directors  nor less than two directore,  When a board of m e  

director  is authorized under the prwis inns  of t h i s  Section, 

then one dirertor ahal l  c m s t i t u t e  a quorum. 

11. Vote - 
The s t a t e  should expresely validate super-statutory voting requirements 

in t h e  c h a r  or by-laws. See the discussion a t  pp. 20-ZL, supra. 

/ Wherever appearing, all super-statutory vote and quanun 
r e q u i r G n t s  should be protected b the s t a tu t e  from being amended out  

-.law 8 ?OP(b); a number by the  leeeer s t a t d o r y  vote. Cf. 
of other states  give similar protection. See the  chapter on clwe 
corpctratime f o r  fur ther  discuaeion and d ra f t  a tatutory provisions. 

-1 The "unless" cl-.useais necessary t o  preclude by-law changes af a t 
kebtificate prwfsim for a ireater-than-majority quorum under the rule of 
G r w  v. Consolidated Coppermines Corp. ,I9 I)el.Ch. 172, 137-107, 7" A t ? .  

(ch- 



The following language, closely  tracking Model Act Section 37, would 

accomplish th iu  t 

The vote of the  majority of t h e  d i rec tors  present a t  a meeting 
! 

a t  which a  quorum is   resent- s h a l l  be t h e  ac t  of t h e  board 

of d i rectors ,  unless the  vote of a  greater  number is  required 

by t h e  c e ~ t i f  i c a t e  01' incoqor.atir;n (o r  the by-laws) . 
A majority of s t a t e s  have a provision of t h i s  s mt, See tsbulation in 1 

Model Bus,Corp.Act.Ann. 627 (1960); N.Y.Bus.Corp.Law 68 706-709; C o n n o  

OQn.Stata. 33-316(b) ; Va,Co& 8 13,P-39; Calif .Ccrp.Code 8 817. 

12. Notice of Meetings 

Delaware presently has no s ta tutozy ru l e s  on not ice  of d i r ec to r s  

me t ings ,  although some cases inval idate  d i rec tor  actJim absent no t i ce  or 

waived notice. Today, all revised corporation s t a t u t e s  exp l i c i t y  guarantee 

rmxhm f l e x i b i l i t y  on t h i s  point  and thereby calfirm t h e  l e g a l i t y  of existn 

ing corporate prac t ice ,  Ekny w+ sties adopt Model Act Esotion 39 verbatim, 

while others s l i g h t l y  a l t e r  it. 

SECTIOli 39. PLACE ANL) NOTICE OF DlIlECTaRS' MSIETIXGT 

(a) Meetings of t h e  board of d i ractora ,  r e g l l ~ r  or spacia l ,  may be 'held 

e i t h e r  w i t h  or  without t h i s  Sta te .  

(b) Regular meetings of the board of d i r ec to r s  may be held with o r  without 

not ice  as prescribed i n  t he  by-lawo. F r . a r : i ~ l  meatingo of the  board of 

diractoro shal.1 be h e l d  lipon s:lch n w t i ~ c  at3 is prescribed i n  the by-laws. 

Attendance of 8 di rec tor  at a awetlng .. la11 constitut4e a waiver of nn2;lce 

/ Under N.Y.Bus.Corp.Law 8 708, a quorum mst be presen tna t  the time 
of me vote," see also Conn.Gen.Statn. 3 33-316(b). 



rjf such meeting, except where a d i r ec to r  attends a meeting for the  express 

purpoae of objecting t o  t h e  t r a n s ~ ~ c t i o n  of any businesa because the  m e t i n g  

is no t  lawfully called or ctmvened, Neither the buainese t o  be transacted 

a t ,  nor the  purpwe of, any regular or special meeting of the board of 

d i r a c t m s  need be specif ied in the no t ice  or waiver of notice of such m e t i n g  

unless required by the by-laws. 

Upscial ly useful is the  prsvision t h a t  attendance et a meeting 

autanet ical ly  waives notice,  except for the director who makes a threshald 

objection t o  transacting any business at t he  meeting, New York excuses 

not ice  t o  the  director  llwho at tends the meting withcut protecting, p r i o r  

thereto or st i ts comncernent, t h e  h c k  of notice t o  him. N.Y.Bus.Corp. 

L a w  % 711(c). Thoqgh narrower than i t 8  Model Act oounterpart, it is more 

specif ic  and i s  t,o be preferred. Whether or not the other nobice provieiars  

a r e  adopted, Section 229 should be mended t o  provide f o r  aaQcudiic waiver 

of notice. 



Section lhl(c) is basically a m ~ d .  It apparently cantemplates 

pmsib le  delegation of the directafelfulJ. power unlike the Model Act and 

oeher etatutea,  including N.Y.Bw.Corp.Law 712, which reserve some points 

of' policy t o  the full board. Needles8 t o  say, n o n - c d t - e  directore 

do not neceaaarily gain $nununity fran l i a b i l i t y  f o r  mbconduct of* comdttee 

directom, and "comrmon l a w "  decisions (outside Delaware) and a t  l e a s t  
/ - 

a korerh gtatutes  sa ~itabe. 

Sec:Y.Loa: A(< sb.ou1d authorize the board t o  appoint a l te rna te  casPrmittee 

EIsmbers when the camnittee is  established, thereby supplementing present 

statutory autharity f o r  conwittee memtere themeelvea t o  eubs t i tu te  another 

director f o r  a diequalified c a m i t t e e  mepnber. Based an N.Y.Bu8.Cmp.Law 

f 112(h), the follaving 1: suggested: 

The board map designate UAB ar asore directors  aa al ternate  

menmbero o f  ony oam%IBee, who may replace any absent or 

diequallf ied mnber a t  any meeting of the committee. 

See Ohio Rev.Code Ann. 8 1701.63(~) mid Wisc. StateAnn. 8 180.36 for 

l i k e  provisions. 

The last sentence of Delaware's S e c t i m  U ( c )  (names of committees) 

seems too  trivial t n  appear in the s t a tu te .  

/ "The designation cE such c d t t e e  and ths de lega t im thereto 
of aut%rity sha l l  not operate t o  re l ieve  the board of directors ,  or  any 
member thereof, of any respmsib-ility imposed upon it or him by law,  " 
Hadel Act Suct1.m 38; N,Y.Bulr.Corp.Law 8 712(c). 



66. 

C. Officers 

I n  general, Section 142 i s  adequate, except f o r  some p i n t s  of detai l ,  

as follows: 

(1) Despite i t s  complexity, Section 142(b) f a i l s  t o  achieve i t s  simple 

purpose which is  t o  validate multiple office-holding and keep the posts of 

president and secretary separate. This provision i s  suggested instead: 

Any two or more offices may be held by t h e  same person, except 

the offices of president and secretary. 

See Model Act Section u, followed by many other s t a t e s  (including N,Y.Bus. 

Corp.Law 715(e). The chapter on closecorporations should expressly rel ieve 

the one-man corporation of any s tatutory requirement concerning offices-- a 

prwis ion  which, inci$entally, would be an advance over any exishing c a ~ s e  

corporation s ta tu te ,  including Florida. 

(2 )  To cover shareholder-elected officers,  permitted by Section 142(a0, 

the  following clause should be added a t  the end of Section l42(e) :  

or by the stockholders i n  the case of officers elected by them. 

(3) Many s ta tu tes  now harmonize the directors1 removal power with 

employment contracts, by a provision such as  the following: 
not 

Removal from office sha ly  prejudice the contract r ights ,  i f  any, of 
/ 

the off icer  r e r n u v e d ~ ~ l e c t i o n  or appointment of an off icer  c r  agena 
/ 
/ - 

s h a l l  not of i t s e l f  create contract r ights .  

This language is  adopted from Model Act Section 45(follared i n  many other 

s t a t e s )  and N.Y.Bus.Corp.Law 3 716(b). Absent s ta tu te ,  cases normally, but 

not inevit;ably, reach t h i s  resul t .  See especially United Producen~ and 

Ccnsum~rs Corp. v. - Held, 225 F. 2d 615' (9th C i r .  195'5). See a lso  C ~ m ~ a n i e s  

Act, 1948, 11 and 1 2  Geo. V I ,  c. 38, % 18h(b). 
/ Th - e 1962 Amendment of ~ . Y . ~ u s . ~ o r p , ~ a w  3 716(b), applies t h i s  r u l e  only t o  

removal "without cause". S b c e  t h i s  apparently assumes or implies thaO removal 
fo r  any flcausef' ( i t s e l f  a concept of uncertain scope) necessarily "prejudicesff 
contract r iqh t s  the New York version is not recommended. 
/ Conn.Gen.Stats 8 33-319@) is even more specific:  The appointment or election 

-dT an of f icer  for  a given term, or a general provision i n  the  by-laws or cer t i -  
f i ca t e  of incorporation with respect t o  the term of the  office,  &all not of 
i t s e l f  c rea te  contract rights.  



Intere~ted Direc-#or Tran~~ct ios la  - ------ -, - -.- 
It i:j suggested that Delaware adq>t  a useful s t a t u t o r y  prclerision 

sxpreas ly  va l ida t ing  t ransact ions  between 8 corporation and one or  more of 

i ts  d i rec to ra  o r  off icers ,  o r  between corporations having commcm d i r ec to r s .  

Comparable provieions appear i n  the corporation laws of New York, Cal i fo rn ia ,  

C w ~ e c t i c u ~ ,  North Carolina, South Carolina, and, i n  eomewf~at cruder form, 

in t h e  Michigan, Rhode Island, and West Virginia s ta tutes .  A Delaware 

s t a t u t e  would j.n par t  codify decisional law, in part replace  by-law end 

c:~wr.er ~;rovielat ls ,  orai woulu answer some ques t ions  not  s o  f a r  resolved 

by the corrr3.i: 

Tha need f o r  l m s e n i n g  t h e  tradi&ione2 comrnon law rea t r i c t io r i s  m 

i n t e r e s t ed  direct ,or  t ransact icn  s, see  Keenm v. Eshleman, 23 nr~1.Ch. 234, - 

(S.!;t. !..9?2), has been recognized in deofeions validating by-laws varying 

the common law ru les ,  -., SterJ.lng v. Mayflwer Hotel COW.., 33 Del.Ch. 
- 

393, 93 r .?c! IW(S.Ct ", 952); Keufrna~r v. Schoenberg, 33 Del.Ch. Zll, 220, 

91 A.2d 786(~h.1952); cf.  Msrtb Foundation v. North American Rayon Carp., 

31 Del.Ch. 195, 202, 68 A.2d 313(~h. 1949). These more f l e x i b l e  procedures 

c l e a r l y  " f i l l  R l eg i t imate  need i n  t he  e f f i c i e n t  functioning of the corporate 

en te rpr i se ,  It Sterling v. Mayflower Hotel Corp., supra a t  314-915. Although 

useful t o  all corporations, they are absolute ly  essential t o  the close 
involve cm flicSng i n t e r e s t s  

corporet l  on, many of whose t r eneac t i  a m  necessarily/pment-subsidiary tram- 

actions similarly benef i t  form such a s t a t u t e .  Morewer, the certainty 

of a c l e a r  statutory r u l e  should d e t e r  many unwarranted challenges t o  
/ 

4 

bane fide i n t e r e s t ed  d i r e c t o r  t ranact ions .  

/ a. . . In  our experience the  most fertile breeding ground of potential 
z r i v a t i v s  sctions is  the  affilatad ( i n t e r e s t ed  d i r ec to r )  t r a n s a ~ t i o n . ~  The 
procedures out l ined L? Pi. Y.Bus. Carp. Law B 713, nif I n t e l 1  i g en t ly  :'silud?rd 
mhaald provide s&s: s:bt ia9. protect ion i f  not  hsdati tm" from such s u i t s .  
~ s r a a b ,  ( : ~ r n c t n t e  - -A ,.-..---.- b a c f 8 i c e  "-. --- - 6 9  (1963). 



This report recommends t h a t  Delaware adopt a t  l e a s t  t he  follrming 

prwieime, whicn are baaed upon t h e  st.atutes of the  s t a t e s  alreacfy laentlaned. 

( a )  No contract  or t ransact lan between a corporatian and one 

or mare of i t s  directors  or off icers ,  or between a corporation and 

any other corporation, partnqrship, trssociati on, or other organizetian 

in which m e  or m o m  of i t 8  directors nr officers are dlmctors  or 

off icers ,  or haae a financial i n t e r s t ,  81-la11 be void O r  

vddabhe solely f ~ r  this reason, 01. solely because the  d i r ec to r  or 

o f f i r e r  is present a t  or participate8 i n  t h e  meeting of t he  board or 

cmLLt toe  t.her3a.f whdch autharizes  t h e  cmtrect  or t ransact ion,  

or so l e ly  because h i s  or their votes are counted far such puqase, 

if the cfFcumtaoces specified kn my one cf t he  following paragrapha 

&st r 

(1) The materiel facts  as t o  his fn ta res t  and a s  t o  the contract1?or 

trmeaclicm ere disclosed or are known to the b ~ a r d  d di rec tors  
/ - 

3r t h E 3  ~ m n i t . t U e ,  and the keal-d of commibtee i n  good f a i t h  authoriaea 

the cmtrac t -or t ransac t ion  by a vote s u f f i d n t  f o r  such purpose 
/ - 

without count ing  the vote of t he  i n t o r s ~ t e d  d i r ec to r  or directors ;  

( 2 )  The m t e s i n l  facts as t o  his i n t e r e s t  and a s  to the t r snsac t ion  

are  Cisclooed or  are  k n m  t o  t h e  sharefiolders e n t i t l e d  t o  vote 

theyeon: end t h e  contract  or tr1msac4v!an i s  ~ p c i f l c 8 U y  apprwed 

in good f a i t h  by vote of tho ,~harehalders.  

_/ T h i s  f ormulatian i s  t o  be preferred t o  New YOrk' s required iiisclbsure 
only of "the fact of such common directorship, off icership,  o r  f inanc ia l  - 
i n t e r e s t ,  fl bilf noth ing  as t o  the tlmansactf on i t s e l f  ,Section ?13(a) (1). 
Such grudging discloeure requirament is s o  minimal as t o  invite jud ic ia l  
requirement8 foi. further disclcsme, and thus leave uncer ta inty promoting 
l i t i g a t i o n  on the  adsquacy of t h e  d t r ~ c t o r s ~  or  sh3reholders' knowledge 
when adopting or apjxw!.r~g the %l.~nuac.1;Zon. 

/ An eltern nsl-tiv~ ,+ording f o th5 s cl.w.se i; : (1) . . . the  boa-.^ ? L ~ b  L,,.PF!~: %tee 
good f a i t h  atlic3c-;.<es, t h e  cm,f r s c t r s r  Q.rmsaction by a ma,jux.Lt,y of :,he votes 

of the rllsinteroo431 d!rectors eren theugh l e ~ a  than a q u a r r ~ n g ~ ~  Ct. N.C.,Gen. 
Steta .  8 ~~Z' -? f " ' ) t t  ', \ 



(3) The c o n t r a c t ~ a r t r a n s a c t i r n  is f a i r  as t o  the corporatian a s  of 

the  time it l a  authorized, approved or ratified, by the  board of 

d i rec tors ,  a  committee thereof,  o r  t h e  shareholders. 

(b) Commm or  in te res ted  d i r ec to r s  my be counted in de te rminhg  

the pm sence of a quorum a t  a meting  of  the b a e d  & directors or 

of 8 comndt;tee which authorizes Me contxact or  transaction.  

1. Persmti Affected by S te tu te r  The typical s t a t u t o r y  provision 

vaU.dates two r e l a t ed  c lasses  of transactions:  (1) between a d i r e c t o r  

or aff icer and his ~srpctrortion, ar,d (2) between c~rporatims with c onunm 

dbectars or of f i ce r s  or where a d i rec tor  hae a f i nanc i a l  i n t e r e s t  i n  the 

ofbr corporation. See N.Y.Bu8.Corp.b~ 713(a); ~ o n n ~ e n . S ' h t s .  1 33- 
s 

323(a); S.C.Sode s 12-18.1R(b) 3 cf .  N,C,Cen.Stats. 3 55-30 (b)  (jndefinlte 

roverage) A t  t h i s  stage of l e g a l  development, this i s  as fas as  tb 

stat,utory provision should go, Consequent.l;y, it i s  not recornmended t ha t  

the s t a t u t e  attempt t o t over traz~stict ions (1) between a coi-poration and a 

shareholder not  a d i rec tor  cr officer, fncludlng even a cantrol l ing 

shareholder, rJr ( 2 )  between a corporation and B. member of a d i r e c t o r ' s  

-&ate family, a s  i n  Conn.G?n,Stats. 5 330323(a)~ ( d ) ( l ) ,  or a ccrporat ian 

and A nominee of one of its d i rec tors .  

2. i'ranactiw~s Affected by Sta tu tez  Unless otherwise specifically - 
pxwided, a statute of t h i s  charecLer5 1s a l l  inclusive, ~ m d  owers sa l e s  

and purchases of property of .dl kinds, compenaaticn of d i r ec to r s  or  . 

of f ice re ,  lrvrns t o  d i r e c t o r s ,  and o f f i c e r s ,  e tc .  

3. The Statutory Test. f ~ i  Validating T r a a a s a c t i ~ ~ ~ s t  .% .- An in t e r e s t ed  

d i r ec to r  trmsect.ion shocald t-. ~ 1 s t , 3 l ~ t a d  if It meets an? one ( n e  811 Bhms) 



of the fo l lowing  s ta tu tory  tests: 

( a )  Tho relevant f a c t s  as t o  the transactions a re  d i s c l o s e d  or  known t o  

the directoss ,  and the tranactitrm is  approved by a majority of t he  dis-  

in terested directors.  --- E.E., N.Y.Bus.Corp.Law 9 713(a)(l); S.C.Code $ 12- 

18,18(a)( l )  ; Several other s t a t e s  use  t h e  same language but also require 

t h a t  the  action taken be "in good f a i t h , "  Calif.Corps.Code 8 820(a); N.C. 

Gen.Stets. fi 55-?0(b) (l), or "not mani.fas t l y  unfair  a8 t o  the carporation, " 
Conn.Gen.Stats. 8 j3-323(a) (1). T l ~ i s  Report recommends t h a t  same such 

language be included. Otherwise, i n e v i t a b b  the q u e s t i m ~  ar i s e  whether 

l i t e r a l  end technical  compliance with t h e  s t a tu t e  i s  suf f ic ien t ,  and court8 

w i l l  be asked t o  gloss the  s t a t u t e  with a ngood f a i th"  or "fa i rnessn test 
- / / 

which, indeed, they are  l ikely  t o  do. The language choke  here is not an 

easy one. Johnston v. - Green, 33 Del.Ch. 479, bY2, 121 A2d 919 (s.c~.  1956) 

delcared that "he t e s t  applicable t o  transactions between the dominating 

dl r e c t o r  and his c q o r a t i  on ( i s )  the test of fa i r ;  eas. " On the  other 

hand, the concept of Itgood faith1'  can never be wholly %m~b$edfrom elements 

of fairness and reascnableness; m d  it seems s u f f l h n t  t o  spec i fy  only 

"good fa i th"  i n  ccn juction with the rc, guirenent of disinterested approval. 

Finally, the t h i r d  val idat ing procedure, infra, s p e c i f ~ c a l l y  refers 

/ Judicia l  inclination t o  read addi t ional  "equitable l imi ta t ionsu  
i n G  such a s t a t u t e  as Calif.Corp.Code k? OW, is illustrated by Remillerd 
Brick Co. v.  Remillard-Da~dir~k Co., 109 Cal.App. 2d 404- 241 P. 2 6 6 - d  

7- 
m m ' o l d i n g  t h a t  despi te  ~ ~ . t e r a l  compliance with t:i? requirement 
of disclosure t o  and ratif i c ~ ,  ti an by shareholders, f1trrl13ac*t;ions th t are  
unfair  and unreasonable t o  t f  e corporation may be  ~val ' l . . ,d.~ This r e su l t  
is correct ,  b u t  should have r3sted on the fact t h a t  t k s  shareholders did not 
ac t  "in good faith1'  in ratlfylng the grossly unfair ca15ract. 



( b )  The re levan t  facts are cibclosed t o  t h e  shareholders,  and they 

approve or r a t i f y  the  t r a n s a c t b n .  NIY .Pus .Corp.Law 713(a) ( 2 )  ; Conn.Gen. 

S t a t s  . 8 3j-- j23(a)  ( 2 ) .  Some s t a t e s  r equ i re  tbt the  shareholders a l s o  

e c t  Itin good f a i t h , & '  Celif.Corps.Code 820(b), or, more s t r i c t l y ,  t h a t  t h e  

t r ansac t ion  be approved by a n a j o r l t y  of t h e  d i s i n t e r e s t e d  shares ,  %, 

those  not owned o r  ccaltrolled by t h e  i n t e r e s t e d  psrcion, *, N.C.Gen.Stats. 

S 
s 55-30(b)(?); S.C.!:ode 12-1$.16(a)(2). Sf.  Chancellor S e i t z l  s statement 

t h a t  t h e  complaining shareholder must prove bad faith when a t r ansac t ion  

iB apprwed by a rnaJority of shareholders "who were not ,  on t h e  record, 

c m t r o l l s d  ' y t h ?  alrect.3rs. 'I Keufman v.  - Schoenberg, 33 Del.Ch. nl, 
218, 91. A.2d 7 8 6 ( ~ h .  1952). It is doubtful whether a d i s i n t e r e s t e d  shareholder  

requirement, would be. worth t h e  adrrzinistrative d j  f f i c u l t i e s  i t  would e n t a i l .  

Once again, t h e  'good f a i t h t  requirement should s u f f i c i e n t l y  guard aga ins t  

abuse. 

( c )  The Lransdc+~cH, is  f a l r  es t o  t h e  corporet ion a s  of t h e  tune it 

is made. This  a't,errla!Slie 1 s  & rrr:,chalJ, f o r  con t rac t s ,  e s p e c i a l l y  i n  close 

c o r p o a t i o n c .  xiktlre it Is impossible t o  obtain a d i s i n t e r e e t a d  board of 

d i rec to r s ,  o r  i n  public e n t e r p r i s e s  where shareholder approval  is  not  

des i red  or f e a s i b l e  i f  desired.  Also t h i s  would preserve the t r a d i t i o n a l  

Delaware ju r i sd ic t ion  t o  uscrutinizeo t h e  t r m a a c t i o n  for "fa i rnessI f .  

Johnston v. Greene, 35 Del-Ch. h79, 492, 121 A.2d 919 ( s . c ~ .  1956); S t e r l i n g  

r. Mayflower Hotel Ccrp., 33 Del.Ch. 293, 298, '93, A.2d ~ O ? ( S . C ~ .  1952). 

A cour t  could a l s o  invoke t h i s  provision t o  uphold a "fa i r r '  trar~sacticm 

which attempted b u t  Sailed t o  meet t h e  specif'c.; of t h e  ether two tests. 

It is again s t r essed  tha:, the  t e s t s  are ~crlterr;ativc, any one of which 

validates the  transaction, and the draft ha8 made t h i s  c lear  t o  a m i d  any 

argument t h a t ,  f o r  example, the s t r i c t e r  "fain?L?ssfl test  i s  read into the  



dxsinterested &rector or . , [ A ,  , J , i !  1 i t  ,i!,lan t e ~ t s .  see C a l i f .  

Corps.Code 5 852, preamble; S,C.(;ode tJ 1;:-15.16 (a ) ( l ) - (3 ) .  

4. J T h e  d r a f t  s t a t u t e  specifically va l ida tes  t h e  pract ice ,  

often outhmiaed by by-laws with judicial  sanction, of permitting i n t e r e s t ed  

d f r e c t o r e  t k  count  towards a quorum, See, e.g., N.Y,Bus.C~rp.Law 8 713(b). 

: ; ; p n l u  tip,\: j cabla t o  a s t a tu to ry  p r a d s S  m are t he  obeerveticrns i n  Ste r l i ng  

v. Mayflower Hovel COX-&, 33 Del.Ch. 233, 314-315, 93 A. 2d 107 (Sec t .  1952), 

n f f i r m i n ~ ,  33 I'eJ-.Ch. 20, 25-77, 89 A.2d 862 ( ~ h .  1952), that "questime - 
~f alleged drlfarrraess or inequityf1 are f o r  th cour La and remain vuntouchod'~ 

by t h e  quorm-;.r..lnti.n provis im.  

Thl;; "i ?+c. basic s t a tu to ry  pi*crviaian adopted by several  carefully 

cmeidered c orprration law revisions.  There are,  however, further problem 

which &auld be cuas.idered i n  Delaware, and a l so ,  poseribly, add i t iona l  

-pa -i: -le>nt- lcti  \louPr'. be usefu.3 ir- connectim with an "interestec; trans- 

action" s t a  tut;e. 

5, 6urdt.l an' PI t o f  : The prop~soi i  s t a t u t e  does not t r e a t  burden 

of proof which rriy be s ign i f i c aa t ,  sometimes decisive, on questions of 

"good f a i t h N  or Several a l t e rna t i ve s  are available. The 

proposed s t a t u t e  cculd be odopt,ed without re fe r r ing  t o  burden of proof, 

on t h e  assumption ( a  r a t i o n a l  m e )  t h a t  t h e  rules of Gottl ieh v. Hayden - 
Cho~~Corp . ,  33 Dei.Ch. 177, 178-179, 91  A.2d 57 (s.Ct. 1952) continue 

applicable. Chl the other hand, since a s t a t u t e  of t h i s  mrt  w i l l  l ikely 

i n v i t e  l i t l g a t l o n  Dn burden of proof, it may be wel l  t o  be s p e c i f i c  a t  

t h e  outset. One poss ib i l i t y  is  t o  r e s t  t he  burden of proof on t he  complainant 

when t he  t , ranact im has been spprmed by a a s i n t e r e s t e d  board, or by t h e  

shareholders (as in G ~ t t l i e b ) ,  but  on t h e  i n t e r e s t ed  pa r t i e s  when "fairnese " 



alone  car, sustain the t ransact ion,  Johnston v. Greene, supra, since -- 
insiders tire b e t t e r  posit ioned t o  show fa i rness  than the  ou t s ide r  t o  p r w e  

- / 
unf alrnevs . k t  l e s s t  twc s t a t u t e  spec : i f i c aW require  the  i n s i d e r  t o  

9 
prme f'ei: :. >s .  N.C.Gen.Stats. 55-30(b)(3); S.C.Code s 12-18.16(a)(3). 

6. (:ommar, 2 l r e c to r s t  The typical s t a t u t e  applies tb general rule -- 
t o  a l l  tranac5inns involving any dual  i n t e r e s t ,  and does not  d i s t i ngu i sh  

t raneact ions  tc t:qeen a c crrporation and i ts d i rec to r ,  and between corpmat lons  

. . wS th cummat ;i?e:tcrs. New York casea, s t  l e a s t  prior t o  i t s  new statute, 

recognlzcd a more l en ien t  standard on :'omon directors ("faFmessH of tks 

t r an s  ac ti ?n\i dl6 d ~ s p e n s e d  with aqy requirermant of a d i s in te r88  bed rnajo~ity.  

A few atca  do this today. A s  an exception t o  it8 generrrl rule ,  Cmn. 

W . S t 8 t s .  5 y3-421(b) sustains a c m o n  d i r ec to r  t r a n s e c t i a  f it is 

' 1  9 I ?  . ; I  . +xLPal rlr cr h ~ s  beer1 apprmed by the shareholders;  S. C .Code 

8 1 ;*- 18. -t A( c ) ? ro tas t7  every "f~t'- m d  aquitable" cont.ract bet wee!? p r e n t  , 
6uasis img,  sna c:fti2ated corporat i  ma, or between any C D ~ O P O ~ ~  PJPI 

with  common d i rec to rs ;  and requires the party asserting unfai rness  of such 

a coxl t~*act  t o  w o v e  it. If gelaware wbhes  a special rule f o r  comon 

director s n l . u a t ~ m ~ s ,  the fol.lowing is suggested: 

i$o cmtrac t ur t r ansac t ion  by a corporation with any of  it^ subsidiary, 

p&r erit , 01- a f f i l i a t e d  corporations,  or with another corporation .b 

whicn there is a common d i rec to r ,  s h a l l  be void or voidable so3ely  

for t h i s  reason, if t h e  c m t r a c t  o r  other t r ansac t ion  is fair as t o  

/ This is  easi ly accomplished by adding tlt the end of draf't 
~ubsection (a)(?) such words as: "the party a s se r t i ng  fa i rneas  of t h e  
t ransact ion es tab l i shes  fairness. or  by prefacing subsection (a) (7  i. 
with such words ass #'The direc5or or  o f f i c e r  es tab l i shes  that . . . 



the corporation as of the date it is authorized, or i f  it is approved 

by a vote of the  shareholders en t i t led  t o  vote thereon. 

7. Directo* Liabi l i ty:  Since the draf t  s t a t u t e  gives directors  

and officers a privilege of dealing with t h e i r  corporation, they are 

unlikely t o  be held l i ab le  if the transactions a re  not voidable. Conn. 

Gen.Stats. 8 33-323(a) specif ical ly  so  provides in i ts  preamble tha t  

"such director,  11 via one participating in  a transaction with h k  corporation, 
-9 

/ 
"shall  not incur any l i a b i l i t y  theref or. "- The only problem here is a 

lurking implication that  a director is personally l i a b l e  i f  t he  transaction 

i:; voidable, and t h i s  may not necessarily be so. In fac t ,  a leading New 

York decision held a director  not l i a b l e  although the  transaction was 

properly voided by the court. 

8. Financial Interest: A l l  s ta tu tes  of t h i s  character make t h e  - 
ru.le applicable t o  transactions where a director  of Corporation A i s  

Itfinancially interested inu Corporation B (~.~.~us.Corp.Law 712(a)), 

has a "substan , i a l  i n t e re s tv  ( ~ o n n . ~ e n . ~ t a t s .  8 33-323(a), (d) (1) ), or has 
/ 

Na financial  in te res t ,  d i rec t  cr $ndirectn (S.C .code 8 12-18.16(b) (2)  ) .- 
A l l  but one s t a t u t e  leaves the term undefined, apparently assuming tha t  

the  courts w i l l  disregard a de minimis interest .  In  Connecticut, the - 
t l interestf '  nnrst be a t  l e a s t  1% of the .total debt or 1% of the  t o t e l  

/ If desired i n  Delaware, t he  underlined words should be added t o  - 
Subsection (a)  of the draf t :  

(a)  No contract . . . . or so le ly  because h i s  or t h e i r  votes are 
counted fo r  such purpose, and such d i rec tor  or of f icer  sha l l  not incur -- - 
any l i a b i l i t y  solely by reason thereof, if the circumst&ices specified - 
i n  any one of the following paragraphs exist." 

/ The "interest1'  i s  never l imited t o  an in teres t  i.1 another corporation, 
bumcludes  an in teres t  i n  a ~ ~ ~ t n e r e h i p ,  f i r m ,  other association or 
ent i ty ,  e tc .  



equity of the other corporati an, pr*,neraNp, etc. It is not c l ea r  tha t  

t h i a  i a  rea l ly  helpf~U.. These s ta tu tes  are devieed as t o  give r e l i e f  f r a n  
n 

t he  uncertain impact of the general f iduciary duty. The holder of a small 

i n t e r e s t  and h i s  corporation are best protected by justifying the  t ransact ion 

cn any of the three  epecific statutory.graunds rather  than standing outside 

the protective ambit of the s ta tu te ;  disclosure even of W e r e s t s  

is eurely t o  be encouraged, notexcueed, by s tatute .  Since the cmsequances 

of nar-coverage by the s t a tu t e  are uncertain, it is nut rocmended t h a t  the 

s t a t u t e  limit i t 8  cwerage by a Cmect j tu t - type  defini t ion or even by a 

phrase such as "substantial  f inancial  interest .#  

9. Although no s t a t e  s o  far has done this, Delaware might break 

new ground by providing tha t  a board of directors  or shareholders a c t  

invvgood fa i th ,  fl ff they a c t  upon flndlngs by one or mom af the following , 

"independent "pers ons r 

(a) Independent appraisers of value. See S t e r l i r q  v. Mayflower Hctel 

Corp. 33 Del. ch. 293, 296, 93 A.2d 1O7(SeCt. 1952). Statutory 

recognition of t h i s  would be particularly helpful i n  sustaining, 

fo r  instance, a s a l e  by director  A t o  his corporation of items 

whose value necessarily involves estimates. 

(8) Independent ce r t i f i ed  pcblic accountants, 

(c )  Independent coxmitte of directors ,  e.g., in making a determinstion 

of value on compensation, etc. 

(d) an opinion by Independent cameel w, as t o  circumstances 

e n t i t l i n g  a person t o  indemni~ica t im,  or a loa?, etc .  

Section 14l(f), already "frlll;~ p r o t e c t e ~ d i r c t o r a  f rm liability 
and the 

in l i k e  circumstances/abwe prw;,~ion would similarly help sustain a contract  

or other transaction when challenged. Draft language w i l l  be prepm-od PICA 

submitted, if desired. 



? .  , a,. .  L A .  J? ~ : ; c t o r s  and Of f i ce r s  ---.- .". " 

A. introduction 

Despite i t s  epperent,  and presumably intended, breadth, t h e  Delaware 

indemnificat ion s t a t u e  (Section 122(10)) i s  uncertain i n  scope and a p p l i c a t i o n ;  

t h e  Court of Chancery has urged i t s  c l a r i f i c a t i o n ,  E s s e n t i a l  En te r? r i ses  11, 
/ 

182  A.2d a t  655-656,- and proposals have beell submitted f o r  extending cover- 

age on some points .  This  Report recommends t h a t  t h e  s t a t u t e ,  ';a fact , ,  bs 

expanded and clar-lf ,d, and that, many aoints be e x p l i c i t l y  resolved i n  t b  

s t a t u t e .  The s t a t u t e  should a l s o  recogilize and a c t  upon the  d i s t i n c t i o n  

between indennif$ing d e r i v a t i v e  and non-derivative aai ' ts .  Also, since 51 

some ins tances  an executive should have a r i gh t  t o  indemnfication, a s  

aga ins t  a r e l u c t a n t  co rpmat icn ,  t h e  s t a t u t e  should not only empower 

idemnificat ion but  a l s o  recognize a j u d i c i a l l y  m f o r c e e b l e  r i g h t  . 
While indemnifying execut ives  f o r  many r i s k s  of o f f i c e  is, i n  the  

judgment of this Report, t o  be favored, t h i s  ob jec t ive  is n o t  s a t i s f a c t o r i ' J y  

achieved by wording the  indemnif ica t ion  s t a t u t e  s o  broadijj t h a t  i t s  

language author izes  indemnif ica t im i n  obviously i nequ i t ab le  s i t u s t i  cons. 

Such, indeed, i s  a poss ib le  cont ruct ion  of present  S e c t i m  122(10) whose 

second sentence purportedly makes non-exclusive t h e  indemnificat ion pmer 

granted  by the  f i r s t  santence  but  limited t o  s i t u a t i o n s  where t h e r e  is  no  

adjudica t ion  of miscanduct. For example, t he  open-ewbd wording of the 

second sentence seemlc&ly would al low indemnity t o  a d i r e c t o r  who had been 

'kd3udged l i a b l e n  of breach of duty, f o r  which he paid  a money judgment 

t o  t h e  corpora t ion ,  So, too, t h e  s t a t u t e  arguably pennits almost 

/ E s s e n t i a l  En te rp r i ses  I1 c i t e d  t o  A t l a n t i c  Reportef pages, r e f e r s  
t o  ~ G e n t T a l  Enterpr ises  Cosp, < --- ::=)orseyC-~orp., 182 A.2d 647 (~el.~h. 
1962). E s s e n t i a l  En te rp r i ses  Corp, v ,  ~ u t i > Z € i c  S t e e l  F'roducts, Inc. , 
39 ~el.ch.372, 1611 &2d b37 ( ~ e i x .  19i5b) is r e f e r r e d  t o  a s  E s s e n t i a l  
En te rp r i ses  I and is  c i t e d  only t o  Delaware Chancery Reports. 



uncontrolled d i sc re t ion  t o  hdemnf fy je9,tlements of de r i va t i ve  act ions ,  

s ince  by hypothesis no one has been "sdjudged l i a b l e n  f o r  wrongful a c t s .  

A s t a t u t e  t o o  broadly ]permitting indemnification c r ea t e s  more uncertain-  

t y  than a more l imi ted provieicn. If t h e  s t a t u to ry  l a m a g e  po t en t i a l l y  

covers inequkbble eituatlons, ccur ts  a r e  ap t  t,o read u n ~ e t t l i n g  "equitable 

l imi ta t ions"  i n t o  the s t a t u t e .  Thus, Essen t ia l  EnterprLses . . I1 already 

exhibi5s j u d i c i a l  res t iveness  with over ly  generous indemnification procedures 

or L?:erpretations, and t h i s  shadars the  r 3 l i d i t y  of by- .hw provisions as  

well.  Excessive indemnification pcwers, mxoover, will o f ten  no t  be used 

by management which prudently fea r s  t h e  ct1:sequences; a i d  by-law provisions 

m a y  themselves be too l imi ted,  perhaps out cf uncerta1n2:-, a s  i n  the by- 

law c a r w e d  i n  Essent ia l  Enterprises 11, 182 A.2d a t  656. Finel ly ,  too 

easy indemnification m y  no t  only undercut fzduciary  ddsies, b u t  a l so  

encourage set t lements and thereby c r ea t e  an atmosphere conducive t o  strike 

s u i t s  (uhich t h r i v e  cn easy se t t lements)  and s e c r e t  expenditures theref  o r ,  

Besides being t o o  broad (and vague) on som top ics ,  Sect ion 122(10) 

i s  needless71y r e s t r i c$ ive  in other important s i t ua t i ons .  Accordingly, t h i s  

Report recommends wider coverage of the  s t a t u t e ,  by ca r e fu l l y  d ra f ted  

language, and a t  the  same time, a c l e a r e r  indicat ion of t he  permissible 

limits of indemnification than is now afforded by t h e  so le  s t w a r d ,  whebher 

one he6 been "adjudged l i a b l e n  of misconduct. E s p e c i a l l ? ~  in view of the  

j ud i c i a l  c a l l  f o r  "studyt1 and f l c la r i f i ca t ionf f  of Section 122(10),  Essen t ia l  

Enterpr ises  --* I1 182  A. 2d a t  656, spec i f i c  suggestions w i l l  be made on (1) 

indemnifying se t t lements  of a c t i a c ,  (2 )  indemnifying t h e  p a r t i a l l y  vln- 

dicated executive, a id  (3) --ccognj.r,ing f . 1  sppro?riate c i~cumstancee a 

spec i f i c a l l y  enforeea?,l2 r i g h t  t o  i n d s m S i c e t i o n .  



B. Types of Proceedings i n  Which Indemnification 

Should be Avsllable 

Section 122(10), despi te  i ts  seeming breadth, is so i nde f in i t e  as t o  

c werage t h a t  by-laws and other i n t  re-corporate indemnificst i  m procedures 

must su f f e r  from the uncertainly. Ac.wadingly, t h i s  Report reccuunends 

a d d i t i m e l  language meking Gnd6febabRr d e a r  t h a t  the  power t o  Indemnify 

extends t o  a l l  types of prq. -o&ings. The appropriate sr~ieguards  f o r  exerc i se  

of th is  power w i l l  be comidered 1 ater .  

( a )  From the  operative language, naction, s u i t ,  cr ?roceeding," it Is 

not c h a r  whether indemnification app l ies  only t o  a c t i i r ~ s  by or  i n  the r i g h t  

of t h s  corporation (including der ivat ive  act ions)  or  a:' 3 0  t o  th i rd-par ty  

actions,  such a s  c i v i l  a n t i t r u s t  s u i t s ,  e i t he r  by t he  D-Lted S t a t e s  

or  l e s s  f requent ly  by pr ivate  par t i es ,  namjng corparation executives,  o r  

s u i t e  under federa l  s e c u r i t i e s  s t ~ t u t e s ,  Indeed, t h e  need f o r  indemnffcation 

i n  such th i rd-par ty  act ions  i s  often more pressing t.hen in der iva t ive  sui ts .  

The Delaware s t a t u t e  does not  c l ea r ly  cover indemnity in such actions,  

when it could s o  ea s i l y  do so. 

(b) Section 122(lO) a l so  f a i l s  t o  c w e r  ird e m i f i c a t i m  in a t  l e a s t  

some criminal  su i t s .  Indeed, t he  New York Court of Appeals construed 

llaction, s u i t  or proceeding" i n  i t s  former s t a t u t e  t o  exclude criminal  

proceedings, Schwartz v. General Aniline & Film Gorp., 305 N.Y.395, 113 

'YE. 2d 533 (1953). Since t h a t  case highlighted the  issue,  most new, and 

many emended, indemnification p r w i a i a n  express ly  cover criminal  actlohe,  

See Model Act Sectinn h(o) ("action,  eu i t ,o r  proceeding, civil or criminal") .  - 
Clearly, indemnificaticn in a cr iminal  a c t i m  is p1uper,  when an 

executive successful ly  defends a criminal a n t i t r u s t  action on the m r i C ~  



s ince  n o t  only h a s  h e  virldl~atBTico~-pc~~~attf  a c t i o n  but f a i r n e s s  d i c t a t e s  
/ - 

reimbursement. Less e a r  i s  an indemnfication f o r  success  not  on the  

, a s t a t u t e  of l i m i t a t i o n s  defense, or  f a r  expenses and f i n e s  

paid on a - nolo contenders plea t o  an a n t i t r u s t  indictment, Koster v. Warren, 

297 F. 2d 418 (7th ~ i r  .1961) (expenses and f i n e s  indemnif led3 l fcarpora te  
/ 

I 

benef i t "  found f o r  no lo  p leas  ).- And indeed, desp i t e  a convic t ion ,  it may 

be appropriate t o  award indemnificat ion.  ~ i rnon v, Suc2--ly-Vacuum Oil @o., - - .- 

G7 N.Y.S. 2d 589 (Dept. 19hk) .'- That executive ac t ion  may even v i o l a t e  spec- 

i f  i c  statutor;? p roh ib i t ions  and y e t ,  vis-a-vis the  corpora t ion ,  n u t  v i o l a t e  

duty  is recognized in some s t a t u t e s  today. Thus Mode; Act Section b (o )  

blocks indemnif i c a t i o n  only f o r  a ad;jucisted "negligence o r  misconduct 

i n  the  performance of duty  t o  the corporat ion,"  t h e  underscored c lause  being -- 
absent from the  otherwise ident ical  Delaware s t a t u t e .  More complex is  t h e  

s t a t u t o r y  provision in New York permitting indemnificat ion of the  f has and 

/ In Englandflevery d i r e c t o r ,  mnaging d i r e c t  or, agent ,  aud i to r ,  
s e c r e E q y  and other  o f f i c e r  f o r  t h e  time being of t h e  company s h a l l  
be indemnified out of t h e  a s s e t s  of the  company aga ins t  any l i m t y  
incurred by h h i  in defending any proceedings, whether c i v i l  o r  c r iminal ,  
in which judgmnt is given in h i s  favour or  in which he i s  a c q u s  . l l  

Companies k t ,  19b8, 11 & 1 2  Geo. V I ,  c. 38, Sch. I, Table A,  S 136. 
(emphasis suppiied) . 

2 T h l s  arose under Ca l i fo rn ia  law, a f e d e r a l  c m r t  dismiss in^ 
t h e  d varsity-based a c t i o n  im f i n d i n g  no reasonable pr,>tcibili%y 
of success on t h e  m e r i t s  or b e n e f i t  t o  t h e  corporat ion,  t h e  condi t ions  
upon which p l a i n t i f f ' s  bond could be waived. 

/ !:orporate execu tlvesl convic t ions  were sus ta ined  in 
~ n i  t e n t a t e s -  v ,  Soc ony-Vacuum O i l  Co< , 310 U.S. 150 $1940) f o r  a 
type of price-fix?ng which arguably had been v a l i d a t e d  by United S ta tes  
v. Appalachian Coals, 288 U.S. 3bb (1933) and even encmraged by e a r l y  
New me1 programs. The indemnifying staJ,a cour t  roncinded t h a t  d e s p i t e  t h e  
a n t i t r u s t  convict ions,  t h e  executives d id  not v i o l a t e  -;,y du ty  t o  the 
corporat ion and had ac ted  Ithonestly and reasonably" f o r  what t h m ?  eved 
30 be the  b e s t  i l t e r e s t e  of t h e  campany," 38 N.Y.S2d at 27?. 



expenses even of convicr,eri rxecu'ti :e:, if approved by d i s h  ter-e~. t e d  dl rScctors 

or eharoholders, N.Y.Bus.Corp.Law 8 724(b) or  by a c o u r t ,  - Id. €I 725(a), 

prwided he acted i n  "good f a i t h "  reasonably believing h i s  ac t ion t o  be in 

the  bes t  corporate i n t e r e s t s ,  and without "reasonable cause t o  bel ieve"  

t he t  h i s  conduct was i l l e g a l .  Id. 8 723(a). A t  t h e  very l e a s t ,  then, - 
Delaware should express ly  include criminal  a c t i m s  wi thin  t h e  s t a t u t o r y  

cwerage,  although a Model Aat type amendment will not  dea l  with all.  possible 

s i t u a t i m s  fairly d e s e r v h g  indemnity. 

(C )  Final ly ,  s t a t u t o r y  coverage should be express ly  extended t o  

adminis t ra t ive  act ions  t o  which ar. executive is a party, although ple sumably 

t h e  term "proceeding" i n  Sectinn 122(10) could be read t o  include t h i s .  

See Rhode I s l and  Gen.Laws I 7-9-12 ("any l e g a l  o r  adminis t ra t ive  proceedings" j ;  

Wisc.Stats. Ann. 8 18O.OL(l4) (1964 ~ u p p . ) .  Cf. -- Blish v. Thompson 

Automatic A r m s  - C o r k ,  30 Del. Ch. 538, 589-590, 6h A. 2d 581 (S  .Ct. 1 Y b B )  

susta ining indemnity f o r  expenses incurred by o f f i c e r  in SEC i n v e s t i g a t i m  

of hie possible  orfminal v io la t i ans ,  uhere the  inves t iga t ion  was ''ultimate- 
/ 

ly closed t o  t he  s a t i s f a c t i o n  of t he  corporation.'i- S i m e  Section 122 

(10) r e f e r s  t o  expenses connected with "defense", a l e g a l l y  meaningless 

concept ipj the  context of an invest igat ion,  it should be amended t o  make 

c l e a r  that indemnificetion, may extend t o  invest igat ions .  

Sect ion 122(10) should, a t  t h e  l e a s t ,  add t he  underscored words t o  

give the  coverage recommended i n  this par t  of the  Report: 

. . . any act ion ,  s u i t ,  or  proceeding, - c i v i l ,  criminal, 

edminiotrat ive,  or Inves t iga t ive  . . . - - / 

- / Apparently, t h e  court  d id  not consider Section 122(10) i n  - B l i s h .  
/ No statute S O  f a r  has pl~rposted t o  indemnity proper i.-~~.~er.:e:i ir, an 

arbiGatnne proceeding, desp i t e  t h e  rapid growth of arbiGm%icn, expec,lally 
in areas of the  Northeast. 



. The present  s t ~ l t u t -  I i h i ,  i f l t  Lj A t  r , . ; P i L ~ ~ t i .  0x1 t o  expense8 growing 

out, of t h e  "defenaen of an action,  suit or proceeding. Although this will 

usual ly  be t he  s i t ua t i on ,  it i s  possibla t h a t  8 corporate executive my 

f a i r l y  be entitled t o  indemnification when he ia p l a i n t i f f ,  or 0th6lwi38 the 

h t i a t i n g  party, but w i l l  be barred by a rather. fo rmal i s t i c  lbmi%8tioll in 

the s t a t u t e .  Whereas Essent ia l  Enterpr ises  I allowed indemnificatiaa of 

executivoa whom t i t l e  t o  o f f i ce  was challenged, it i s  a t  l e a s t  questionable 

whether indemnification would be appropriate had t h e  executives themselves 

( a s  shareholders)  i n i t i a t e d  a S e c t i m  225 proceeding t o  e s t ab l i sh  t h e i r  

td tle t o  off ice .  However, in Es sen t i a l  Enterprises 1, t h e  board chairman 

filed a cross-claim f o r  salary,  and presumably indemnification of his ex- 

penses included t h a t  items. This should be c l a r i f i e d  e i t h e r  by de l e t i ng  

the  reference t o  "defense" of an action,  or  a l t e rna t ive ly ,  subs t i t u t i ng  

a neu t r a l  word l i k e  *par t l c ipa t im"f 'o r  "dsf easef1. 

C. Pe rsms  En t i t l ed  to Indemnifi~at~Pcm 

1. The D e l m r o  s t a t u t e  should extend indemnification t o  t h e  persmsll 

representa t ives  of any persms  entitled 311 their uwn r i g h t  t o  indemnity. 

This suggestion, previouely offered t o  the  Committee, accords w i t h  

several  new s t a t x t e s  including N.Y.Bus. Corp.Law #B 722(a), 723(a) (in- 

demi f i ca t i on  extends t o  n~~ person . . . h i s  t e s t a t o r  or in tes ta te" ) .  

This terminology is recommended. 

2. Indenmif i c a t i on  of employees, other  than o f f i c e r s  and d i r ec to r s ,  

eh ould be e x p l i c i t l y  recognized. Secion 122(10) s reference t o  "o f f i c e r sn  

would apparently cover only those designated a s  "of f i ce r sm by the  by-laws 

or a board resolut ion,  under SectLon 142(c). Many pe r sms  properly 

e n t i t l e d  t o  indemnification are  not  t echn ica l ly  o f f i c e r s ,  and, st Paant 



in an t i t rus t  proceedings, oi5en ~ t i b - o f f i c e s  personnel such as  sa les  executives 

a re  par t ies .  Ataide from s t a tu t e s  which a re  s i l e n t  (as i n  the Model A C ~ ) ,  

some s t a t e s  specif ical ly  mention employees, - e .go, Calif .Gorp. Code 9 830(a) 

Ccnn.Oen.State. 33-3204 R.I.Gen.Lavs 1 7-9-12; Wisc.Stats.Ann. 8 180.407. 

( indemif  ication mandatory). Many by-laws a l so  indemnify nm-officer e m p l ~ e e s  

The Dlslaware etatuteehould specif ical ly  mentim r'employeesn so  a s  t o  avoid 

any doubt as t o  corparate power t o  take such action. 

3. The Delaware s t a tu t e  authorizes indemnificatim of an o f f i c e r  or 

director of another  corpora^ on In  whlch the indsmnieing corporation owns 

stock (e.g., subsidiaries) or is a creditor. This probably su f f i c i en t ly  

covers the  categories desired, although oome s t a tu t e s  now simplf emponer 

a corporate t o  indemnify one serving "at its request" a s  director ,  e t c ,  

of another corporation. Cm. C3en.Stats. 33-320(d); N,Y.Bus .Corp.Law 

722(a). C f .  N.J.Stat.Ann. 8 14.3-14 (person serving "a t  the request 

af the (indemnifying) corporation because sf the  corporation's i n t e r e s t  

i n  such other corporation") In a l l  events, s inpler language ("another 

corporation of which it is a credi tor  or shareholders") could well 

replace the present cumbersome phrase ("another corporation in which 

it owns shares of cap i t a l  stock or of whir.h it is  a c r e d i 0 ~ r ~ ~ ) .  

nEmployee" includes any person who is  /engaged t o  perform 
service for  the corporation, whether as independentcontractor or 
otherwise. If Conn.Oen.Stats. 33-320(a), 



C. I_a~cfeninln't&t~<~i~ 12,  _!: . : n~ar.ty" Actions 

Aa t o  ''t:lln'd l )a? . tyw s u i t 8  ( 0 t h ~ ~  than those by o r  i n  elm0 r i g h t  

of t he  corporattonj, the Deleware phrase "expenoes a c t u a l l y  and 

neoeeea r i l y  inourred" i n  oonnection viPth defenee i e  too r i g i d .  Despite 

R oonvic t ion  i n  a a r i r n i n a l  a c t i o n ,  o r  a judgment In a c i v i l  ac t ion ,  i t  

may still  be e q u i t a b l e  for  the corpora t ion  to 1ndeonnlfy t h e  amount o f  

t h e  judgment o r  f i n e .  Not only would t h i a  be bar red  under t h e  test of 

"exyensee a o t u a l l y  ana n e c e 8 s ~ r i P y  facur red ,"  b u t  a l a o  beoause t he  person  
f - 

h a e  been "adJudged . . . liable," The tat-utory valid: t v  o f  settle- 

ments o f  t h i r d  p a r t y  actions i n  even more uncer ta fn ;  arguably they  are 

indemnif iabl  e because t he  person waa no t  '*adjudgsd7' liable, b u t  a r g u a b l y  

they are not  Pndemnif dable beoause t h e  amount8 \were n o t  "actual ly  and 

necessar i ly ' '  expended, s i n c e  t h e  par ty  chose t o  e e t 2 l e  r a t h e r  than go 
/ 

t o  trial  and poesPbly win on t h e  msrit~:--I 

A number of s t a t u t e @ ,  inc:udirig rromo of the str i  c tsst, epeci f l  c a l l y  

ino lude  t h e e 6  items. See, e ,  a , ,  C~~nn,Gen.Statf.i. 8 33-320ib); X,C ,  

Gen-Stats .  9 55-20; Calif.Corps.Code 8 830(f) (Supp. 1063). In eome 

i n s t s n c e s  l n d a m t f d c a t f o n  l e  a mat te r  of r i g h t ,  A s  earl ier  i n d i c a t e d ,  

eome caeee h a v e  tillowed "couunon law" indemnif ica t ion  f o r  f i n e s  on nolo 

pleae, Koster v. Warren. aupra,  and even on ac tu81  oonvic t ions ,  Simon 

v,  Socony -Waouum 011 Corp., supra. 

- / Whether  t h e  adctitlonal language " n e g l i g e n c e  or r n i ~ ~ o n d u a t  
i n  t he  performanoe of dutyqt  r e f e r s  t o  duty "to the ?orpora t ian"  o r  
J u t l e e  genor&lly f a  oo unoer ta in  t h a t  l a t o  stpitr~tee boead on L)elawareV8 
have s p e a i f i e d  t h e  farmer 80 ae t o  i nc lude  lndemnif ioa t ion  of  t h i r d  
party act ions  i n  t h e  E ~ m e w h ~ t  baokhanded way of forbiddtng i t  only  on 
ad judioa ted  breach of duty  t o  the aorpora t ion .  

- / E s e e n t i a l  Enterpr ieea  I 1  d l d  no t  have t o  dec ide  these  
ques t ione  i n  the even more d e l i c a t e  contex t  of e e t t l e m e n t s  of d e r i v a t i v e  
ac t ions .  182 P.2d a t  652.  



S t a t u t e e  v e r y  in tho types  of control. whioh they impose on 

indemnif iaet ion of f i n e s ,  ~ s n a l t i e s ,  ee t t l emen t s ,  ee t . ,  i n  t h i r d  p a r t y  

oul to ,  Conn ,Gen.S t s t e .  a 33-329 (b)  r e q u i r e s  a shareholder -au thor ized  

by-law o r  r eeo lu t ion  f o r  the  d f r e o t o r e  t o  IndemniPy theee i tems.  N.C. 
55- 20 

Gen.Stats. $/indemnifies as of r i g h t  one who Is "wholly suocesePu1 on 

the mer i t sw;  the  d i r e a t o r e  may indemnify as they choose when h e  i e  

"wholly suooeesf u l  o  themi t re  than oft the meri te"; and a ddein teroe  t ed  

majori ty  of shareholder8 o m  a l o n e  indemnify one who is  uneuooeaeful 

i n  t he  ao t ion .  C a l i f .  Corps.Code $ 830 (f) au tho r i zes  broad indemnl- 

f i c a t i o n ,  whether o r  n o t  t he  person i a  succes s fu l ,  i f  the "board of 

d i r e a t o r 8  determinee i n  good f a i t h  t h a t  such d i r e a t o r ,  off icer o r  

employee w R e  ~ c t i n g  in  ~ o o d  f a i t h  w i th in  what he reawonably bel ieved 

t o  be the  aoope of h i s  employment o r  a u t h o r i t y  and for a purpose which 

h e  reasonably believed t o  be  i n  t h e  bee t   interest^ of t h e  co rpo ra t ion  

of 1 ts shareholders ."  N.Y.Bus.Corp,Law $ 7:.',3(a) 18 fal.rnilar t o  Calrfornla, 
a f t e r  8 c r l m i n n i  convir.: '.. ion 

but a l s o  requi re8  a f ind ing  t h a t  t h e  person indsmnified/had "no rs~ taunab le  

oause" t o  be l i eve  h i e  conduot &a@ unlawful,  and rzlso r e q u i r e s  t h e  

f i nd ings  to be made by d i s i n t e r e s t e d  directors, absent a quorum of 

which the matter  m u s t  go t o  t h e  shareholdere ,  u. R 721(b) 

I t  i e  auygeeted t h a t  the  Delaware e t a t u t e  may u s e f u l l y  be 

amended a long  the  l i n e n  of t he  Ca1ifornf.a s t a t u t e ,  ves t ing  t h e  directors, 

a c t i n g  i n  &ood f a i t h ,  v i t h  d i s c r e t i o n  t o  indemnify, and l e t t i n g  them 

determine whether he aoted i n  t he  best i n t e r e e t e  of the corpora t ion .  

T h i s  formulat ion t e  simple, alear, and fair, and a l e o  acaords with t h c 3  

sparee, al though r a t h e r  clear, "oommon law" developments. 

The prseent  e t a t u t o r y  phrase  "expensea a c t u a l l y  and  neceeaarlly 

incurred" is too r i g i d  and ohoulct be  ohenge,?, as i n  t he  newt'r' ata? tr t se ,  



t o  '*exponaea aotual iy  a n C  . ~ Y L * .  i l Q i Y  fnadrred" i n  an ac t ion.  See, 

u., Conn.Gen.8tate. 8 33-320(b) ('@expenses . . . di rec to re  deem 

roesonable, so  tua l ly  inourred by him1#) ; Model AQ t Sea t ion  4(c) . Some 

e t a t u t e e  a l s o  epeo i f i aa l ly  inolude at torney fees, N.Y. Bue.Corp.Law 

733(a) (winoluding a t torneyst  fee8 ac tua l ly  and neoeeearily inourred**); 

Conn.Oen, Sta te .  # 33-320(b) ; etc.  

E. Indeanif f oat ion i n  Derivative Actione: Adjudicatione 

Indemnifioation of a u i t s  by o r  i n  the  r i g h t  of the  corporat ion 

prement more complex problsme as indemnity of lees-than-honorable 

d i reo to re  sharply o o n f l i o t s  with t h e  polioy of promoting e t h i a a l  

etandarde. The present  s t a tu to ry  standard,  whioh bars  indemnity i f  t h e  

exeoutive has been "adjudged l i a b l e  f o r  negligence o r  misconduct i n  t h e  

performance of duty," is inadequate f o r  t h e  probleme with whioh i t  

purportedly deale, I t  i o  too narrow i n  barr ing a l l  indemnity where, 

desp i t e  adjudioated l i a b i l i t y ,  indemnity may bo f a i r ;  i t  is too broad 

i f ,  i n  oonJunotion with Seotion 122(10)'s eeoond sentence, i t  permite 

indemnity where there  i e  adjudioated l i a b i l i t y  f o r  eome inexcusable 

negligenoe o r  mlsoonduot. Although undeniably complicating the  s t a t u t e ,  

t h i a  Report reaommend8 t h e  following methods of dealing with the  

q u i t e  d lapara te  problem. involved. 

(a) I f  the  individual  is auooeseful i n  h i 8  defonse, the 

oorporation o lea r ly  haa power t o  indemnify , under t h e  preeen t "adjudged 

l iable1* t e a t ,  The only euggestion would be t o  reoognize tha t  the 

vindicated d i reo to r  has a s p e a i f i o a l l y  enforoeable r i g h t  t o  indemnity 

from a poesibly r e l u c t a n t  oorporation, m., a proxy f i g h t  has i n s t a l l e d  

a ner, board of d i reo to re  unwilling t o  indemnify a former direotor, 



Wor example, Ca1:f. CLIICEP'I*~ 11" 1 .  I . ' . ~ J ( Y )  L I ~ e ~  the sucaes s fu l  d t r e c t o r  

a oourt-enforceable  indemnity r i g h t  on j u d i c i a l l y  f i nd ing  t h a t  "h i s  

oonduo t f a i r l y  and equi  tab ly  m e r i t s  such indemni ty  ." While Ca l i f  o r n i  Q 

makeo t h e  j u d i o i a l  procedure exoluoive,  i t  is euggeeted t h a t  Delaware, 

a t  most, need only reoognize i t  as a r i g h t  a v a i l a b l e  t o  t he  v ind ica t ed  

exeout ive  who i s  unable t o  seoure  indemnity v o l u n t a r i l y  from h i s  

oorporat ion.  

(b) I f  the i n d i v i d u a l  i e  uneuccessful  on the  m e r i t s ,  t he  

oorpora t ion  cannot indemnify him under t h e  f i r ~ t  sentenoe of Sec t ion  

l U ( l 0 ) .  The argument t h a t  such indemnif ica t ion  oould be made under 

t h e  aeoond sentenoe may be i l l u s o r y  f o r  s e v e r a l  reasone. (1 )  Sinoe 

t h e  a c t i o n  produoed a oorpora te  reaovery f o r  breach of du ty ,  a repay- 

ment t o  t h e  f a i t h l e e e  person of a l l  h i e  expenses plue t h e  judgment 

q a i n e t  him would d e f e a t  the  purpoee of t h e  o r i g i n a l  a c t i o n  and i ts  

subveroion of f i d u c i a r y  duty enforcement would probably be a g a i n s t  

publ ic  polioy. Thus. a cour t  could  r e a d i l y  hold  suoh indemnif ioa t ion  

t o  be a waste of oorpora te  a e s e t a  and i t e e l f  a breach of duty by t h e  

oonourring d i r eo to re .  ( 2 )  I t  10 quee t ionab le  how and whether a s p e o i f i c  

mtatutory ba r  t o  indemnifying a d i r e o t o r  "adjudged" l i a b l e  aan be 

avoided by a mere by-law, r e s o l u t i o n ,  or  agreement, even I f  t h e  s t a t u t e  

seemingly au tho r i zes  i t. 

I t  does not  fo l low,  however, t h a t  indemnif loa t ion  ehould be 

oulpable  i n  every type  of d e r i v a t i v e  a c t i o n  whiah goes a g a i n e t  t he  

d i r e o t o r .  Despi te  eamy mtatement of t he  gene ra l  f i d u o i a r y  duty ,  i t e  

a p p l l o a t i o n  t o  e p e o i f i c  e i t u a t i o n e  ie no t  s o  clear t h a t  any d i r e c t o r  

subsequently "adjudged l i a b l e "  f o r  breach of duty l a  neceoeJarily t o  b e  

barred from a l l  indemnif ioat ion.  Examples i n  reoent  yea r8  i n  Delaware 



inc lude  (1) the development ot "en l t , l v  or1 s t o c k  op t ions ,  an i s sue  

which occupied t h e  coaate for rnanyveaisp (2) purchase of a c o r p o r a t i o n F e  

own s took  t o  prevent a h f f t s  of c o n t r o l ;  and (3) other  c o r p o r a t e  

expend1 turesl i n  connect lon wi th  proxy f i g h t s .  Thus, " in  li t i g a t i o n  

involving corpora te  p o l i c i e s ,  where the  ch ief  i s s u e  i s  one of law, with-  

ou t  any a l l e g a t i o n  of bad f a i t h  on the p a r t  of t he  d i r e c t o r s ,  t he  

corpora t ion  should bear  the expense" even i f  t he  a c t i o n  goes a g a i n s t  
- / 

the  d i r e c  t o s s ,  Washington & Bishop, 1xIemnifyinf.i t h e  Corporate  

Executive 82 (1963). 

I t  i s  suggested t h a t  t h e  gene ra l  r:Le cont inue t o  be no indemnity 

f o r  t h e  exeout i  ve "adjudged l i a b l o "  of breach of duty, as i t  now is 

under t h e  preeent  langua&e, However, i t  would ha d e s i r a b l e  t o  add t h a t  

the  unsuccessful  i n d i v i d u a l  should be a b l e  t o  apply t o  Chancery, i n  t h e  

maln c a s e  o r  a e e p a r a t e  prooeeding, f o r  indemnif5nation of  expenses so  

f a r  as such indemnity would, under t he  circumstances of t h e  case,  be 

f a i r  and equi tab le .  T h i s  would recognize t h e  f a i r n e s s  t o  an  Ind iv idua l  

of paying h i s  expenses i n  an 6 c t i o n  wMch h e  l o s e s  because the  c o u r t  

determinee a new p o i n t  on f i d u c i a r y  duty o r  some new a p p l i c a t i o n  of 

/ Englioh p r a c t i c e  i s  i n s t r u c t i v e  he re ,  Companies Pct  Sec t ion  
448(1) provides t h a t  a l though r n  "o f f i ce r  o r  person" is  l i a b l e  f o r  
"negligenae, d e f s a l t , . . b ~ e a o h  of du ty  or  breach of t r ~ e t , ' ~  t h e  oour t  
may r e l i e v e  him from personal  l i a b i l i t y  "on such terms as t h e  cou r t  
may th ink  f i t , "  upon f ind ing  t h a t  he "acted hones t ly  and reasonably,  
and t h a t ,  having r ega rd  t o  a l l  t h e  circumstances of t h e  c a s e  . . . 
he ought f a i r l y  t o  be excused" from l i a b i l i t y .  Of immadfate importance 
here  i e  t h a t  any pereon so r e l i e v e d  from L!.abil:$y " s h a l l  be indemnified 
out  of t h e  a s s e t s  of t h e  company." Companies Act Sch.1, Table A ,  g 130. 
Thus, apparent ly  t h e  Anglish ~ o u r t  can reoogni ze indemrl!. ty  f o r  one 
who is  g u i l t y  of breech of duSy bu t  who porsonal ly  ''acted honest ly  and 
reasonably". Th i s  o e r t s i n l y  seems mound preaedent  f o r  the sugges t ion  
made above, 



t he  f l d w i a r y  ooncept no t  reasanabhy to be foreeeen a t  t h e  time t h e  

i n d i v i d u a l  aa tad .  fuoh a procedure would be i n  harmony wi th  customary 

Chancery determina 18, and i ts  f a i r n e s e  would aer ta in l -y  grve 

d i rcwtore  and o f t  ' c ~ r s  a  greate#-  , i*nf idence la -:~edr eo t ione .  F i n a l l y ,  

I t  seeme proper f o r  t h e  corpora te  traauury t o  bear a t  least some of 

theee r i s k s .  

( c )  Chancel lor  S e i t z  urged "clarf f i c a t i o n  i n  t h e  a r e a  of 

p a r t i a l  l i a b i l i t y , "  p a r t i c u i 3 r l y  "whether the s z d t u t e  p r m i ~ a  an a l l o -  

ca t ion  of expenses when d i r e c t o r 6  have been adjudged l i a b l e  as t o  eome 

but no t  a l l  of t he  c l s i a s  a e e e r t e d  againat them.'' Esce-1tla1 Znt.erprieee 

11 i82  A,2d a t  655. No s t a t b t o r y  provis ion  seems so fa r  to have d e a l t  - 1  

w i t 1 1  t h i s  r a t h e r  r e f i n c d  problem, whioh may be avoided, however, by 

rewording the  "except" c lause  i n  the f i r s t  sentonce sautewhat as fo l lows:  

. . . exccpt  i n  r e l a t i o n  t o  any claim, Lssue, o r  mat te r  as 

t o  which such d i r e c t o r  o r  o f f i c e r  . . . s h a l l  be tidjudyed. . . 
Although t h i o  a l o n e  may be h e l p f u l ,  i t  would a l s o  be w e l l  t o  i n d i c a t e  

e p e c i f l c a l l y  t h a t  Chancery does have the c l e a r  j u r i s d i c t i o n  t o  a l l o c a t e  

expenses i n  theee " p a r t i a l  l f a b i l i  ty"  si tua t iona .  I f  t h e  Commit t e e  

agrees  w k t ! ~  tho recommcndation, 8upra p.3 , t o  confer  u r i g h t  t o  

indemnity f o r  t h e  aucc~:asful execut ive ,  and t o  empower Chancery t o  

en t e r t adn  and ac t  on an  1ndenr.ity a p p l i c a t i o n  by the  unsrlccesef u l  

execut ive .  supra p.87 , i t  coa ld  e a s i l y  ba prov!.ded f ~ , r t h e r  t h a t  the 

cour t  may a l s o  a l l o c a t e  lndeirmif i a b l e  expenaes and i t\*:.rs *hen a  d i r e o t o r  

is ad jud iza t ed  l i a b l e  a8 t o  eome bu t  no t  a l l  claims to  t he  ex t en t  t h a t  

the c o u r t  deems f a i r  and equ5:able. 

The upeho t of these  rooommendatio~e om i n d e m i  t y  i n  ad jud ica t ed  

d e r i v a t i v e  a c t i o n s  ie t h a t  (1)  t h e  co rpo ra t ion  ( through t h e  board 
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of d i r e a t o r e )  may indemnify t h e  v indica ted  execut ive,  b u t  (2) may not 

indemnify t h o  unsuacecsful l i t i g a n t .  E i t h e r  t he  v ind ica t ed  execu t ive  

who i n  reft:aed tcdemn~ty, o r  t h e  unsucceoaful l i t l g a n t  1-ho fs n o t  

g e n c r ~ l l y  e.1t1tlt-i t o  i t ,  mny tu rn  to  Chenqery for a l lo7ance  of i c d ~ m n i t y ,  

I t  :a bel ieved i h & t  t l : ~  procedure confers  a meo3urabl.e degrse of 

o e r t e ? n t y  I n  t h i 6  confused a r e a ,  r e c o n c i l e s  c o n f l i c t i n g  p o l i c i e s  

(enforcement of f i d u a i a r y  duty and indemnity f o r  execu t ives ) ,  a n d  works 

F. Indomntfioa4:on i n  D s r i v a t i v e  Actions;  Set . tLr?ment~ 

Qui t e  d l  22 %=en t pal icy  =onsf d e r a t i o n s  govorn indc.mnl::: f o r  

e x p o ~ s e s  of e e t t l l n g  a c t i o n s  ty or  i n  t h e  r i g h t  of t h e  corpora t ion .  

D i r f x t o r s  should be  encouraged t o  l i t i g a t e  grounaieea claim8 a g a i n s t  

theui and v ind icn te  b o t h  themeclves and t h e i r  co rpo ra t loa ,  See E s e e n t i a l  

En te rp r i s e s  1, 39 Del.Ch, a t  379; s e e  a l s o  Solomine v. Hollander,  129 

N.J.Eq. 264, 19 A.2d 344, 347-348 (Ch. 1941). Indemnif icat ion l i b e r a l l y  

g ran ted  a f t e r  j u d i c i a l  v lnd fca t ion  but  withheld a f t e r  s e t t l emen t  

encourages that pol icy .  Uncontrolled indomnif ica t ton  of s e t t l emen t  

d e r i v a t i v e  eu i  t a  present6  o t h e r  problems. By promoting s e t  tlernent of 

claim8 which cannot  be suoceesf  u l ly  defended, I t  undercute  enforcement 

of fiduciary d u t i e s .  Secondly, i t  encourages s t r i k e  s u i t s :  i f  d i r e c t o r s  

oan readi:y e e t t l e  a t  co rpo ra t e  expense, t h e i r  dis1ncc:-Zive t o  c o n t e s t  

ohargee i n v i t e s  d i s r e p u t a b l e  ohareholders  t o  sue and i ~ r c e  a o o s t l y  

s e t t l emen t .  A s  J3ssent ial  En te rp r l eee  11, 182 A.2d a t  652, s t a t e d ,  

i t  i r r  "unhealthy" t o  "plaoe a d i r e c t o r  i n  t h e  p o e i t i o n  a h e r e  he would 

be assured  of indemnif iaa t ion  i f  h e  e e t t l e d  but  would run t h e  r i s k  of 

paying his own a t t o r n e y  i f  he uneuacesef u l l y  r e s i s t e d  the actdori ." 



The p re sen t  s t a t ~ l t e  doee not  dea l  wi th  s e t t l e d  d e r i v a t i v e  

sa t i one ,  exoept obllqi!ely.  Arguably, expeneee (and conceivably the 

s e t t l e m e n t  sum) compri e e  indemnif i a b l e  "expenses ," and a r e  no t  ba r r ed  

by s t a t u t e  e i n c e  t h e  t ~ ~ a i v i d u a l s  have n o t  been -'sdJudqsd 1 i3ble"  f .;r 

misaonduct,  the otnar haad, E s s e n t i a l  En te r? r i s eo  ; I ,  132 A . 2 a  a t  

652, l e f t  undecided t he  ques t i on  whether a s e t t l e m e n t ,  conta in ing  3 

consent  i n junc t ion  by t h e  c o u r t ,  has "adgudl(ed" t h e  i33ue  wi th in  t h e  

meanlng of Sec t ion  122, (i0) eo ae t o  bar  ! ndemr,.~.lltoat',on. Another 

counter-argument l o  t h a t  ee t t l emen t  expensss a r e  n o t  "neces sa r i l y  

i n c u r ~ ~ e d "  s i n c e  there ie no l e g a l  compulsion to  e e t t l s  and incur 

"expenmes" i n c i d e n t  t h s r e t o  . Again, tho 11 t e r a l  language i n  t h e  

second eentenoe a rguably  pe rmi t s  vo luntary  indemnifdcat ion of  e e t t l e -  

ment expensee, bu t  once aga in  i t is quemtionable whether  t h i s  p rov i s ion  

authorfzem a eor?orati~il t o  v i o l a t e  th9  Ximitat ions s t a t e d  i n  the 

f i r s t  sentenoe,  p a r t i c u l a r l y  In view of the  pol icy  cor t s ldera t ione  

previouoly i n d i a a t e d ,  E s e e n t i a l  m t e r p r t s e e  11, 182 A.2d at  656 ,  has  

urged a stuuy of t h e  s t a t u t e  " t o  oonelder  whether i t  should  d e a l  wi th  

oompromiee s i t ua t i ono . "  C e r t a i n l y ,  t h e  ae r ioue  po l ioy  problems h e r e  

involved ehould n o t  be  l e f t  I n  t h e  preeent  unce r t a in ty .  

Some states f l a t l y  exc lude  indemli t y  of s e t t l e d  d e r i v a t i v e  

eu i  te .  . , Conn.Gen.Stats. 8 33-320(c) ; N.C,Gen.Stats. $ 55-21(a) ; 
/ - / 

C a l l f  .Co8rys.Code 8 830 ( Supp, 1903). T h i s  o l m p l i a t i a  and I n f l e x i b l e  

/ New York appa ren t ly  forb id6  any indeuvl i f ioa t ion  in connection 
a i  t h  s e t t l e d  d e r i v a t i v e  eu i  ts, M.Y .Dua,Corp.Law 722(b).  Cf . the 
bf-law i n  Ackerman v. Stemerman, 201 A.2d 173, 174 (Del.S.Ct. 1954),  
r equ i r ing  approva l  of a propoeed s e t t l e m e n t  by independent  l e g a l  couneel. 
S ince  Chancery Rule  23(e) is mandatory i n  term, and aeeuming t h a t  
i t  is no t  evaded by o t h e r  teohniquee,  j u d i o i a l l y  approved i n d e m f f i o a t i o n  
on eet t lernent  ehould s u f f i c e ,  and indemnlf i c a t l o n  c o n t r a r y  t o  the 
j u d i c i a l  de te rmina t ion  would eeem ae  o b j e c t i o n a b l e  as f u r t h e r  undie- 
c losed  term6 i n  t h e  main oompromioe. 
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view asournee a11 s e t t l e m e n t s  t.2 be V C L ~  of corporate b a l e f i t ,  a l t b o u g t ~ ,  

mt,ru ch t i l - i t ab ly ,  i t  rnern1-i recognizes  t h e  i l l  ef fectu  of seeret indemnt- 

f j c a t i o n  of secret s e t t l e m e n t s .  S ince  Chancery Rule 23(c)  r e q u i r e e  

court approva l  of cn "dismissed o r  aanpromiaed" d e r i v a t i v e  a c t i o n ,  i t 

would be  a p p r o p r i a t e  t o  s p e c i f y ,  i n  t h e  d r a f t  u t a t u t c  o r  b j  p e t i t i o n  

f o r  amendment of t h e  Hcllee, t h a t  indean1 f L a a t i o n  of i n d i v i u ! r a l e  may 

b e  determined by t h e  Court  of Chancsry cn a p p l i c a t i o n  of any i n t e r e s t e d  

par',y, perhaps  aleo epeeify!:.g a " f a i r  and e q u i t a b l e "  s tandard .  C l e a r l y  

t h i s  i e  t h e  most f l e x i b l e  8.-~d f a i r e s t  procedure .  I t  unable6 an 

o b j e c t t v e  t r i b u n a l  t o  oons ider  t h e  m e r t t e  of i n d e m n i i i c a t f o n  i n  t h e  

immediate f a c t u a l  c o n t e x t  and  t o  award some, a21 o r  none of t h e  expenses .  

As E e e e n t i a l  Enterprises 11, 182 P.2d a t  652-653 i n d i c a t e s ,  "a compromise 

. - -  
doelv n o t  n e c e s e a r i  ly connoto ' l f a b i  l i t y  ' Lbut/ mny do so" (653) ,  and 

'some compromieee . . . do n o t  i n v o l v e  any personal c o n t r i b u t i o n  by 

t h e  de fendan t  d i r e c t o r e ' '  ( 652 ) .  C~mpars: t h e  now South  C:arolina s ' c a t u t e  

a u t h o r i z i n g  t h e  c o u r t  t o  o r d e r  i n d e m n i f i o a t i o n  of ''any cmnunt p a i d  by 

t h e  pe rson  sued i n  a s e t t l e m e n t  epproved by t h e  c o u r t ,  I f  t h e  c o u r t  

f i n d s  t h a t  i n d e m n i f i o a t i o n  of! such  amounts would be  f e i r  and e q u i t a b l e . "  

S.C.Code 8 12-18,18(h)(2) .  

G. Indemnif i c a t i o n  o f  Righ t  

I t  has been sugges ted  i n  t h i s  R e p o r t  t h a t  i n  some ~ i t u a t i o n s  

t he  s t a t u t e  s h o u l d  g i v e  d i r e c t o r s  the r i g h t  t o  i n d e m n i f i c a t i o n  a a  w e l l  

as g r a n t  t h e  c o r p o r a t i o n  power t o  do eo  -- a f e a t u r e  by whiah t h e  

Delaware s t a t u t e  would g a i n  added a t t r a c t i v e n e e e .  The r i g h t  may be  

d e s i r a b l e ,  even neceseary ,  i f  a change of management r e f u s e s  t o  indemnify 

o l d  management p e r s o n n e l  i n  e i t u a t i o n s  where i n d e m n i f i c a t i o n  would be 



proper.; r:t .  LP a by-.law ie ~ ~ n d u l y  and noecllooalv r e n t r i c t i v e  On Indemnity 

( R  r a r e  aaae, though apparent ly  was present in Eeeen t i a l  

E n t e r o r i s e ~  &); o r  where management h e o i t a t e e  t o  indemnify v o l u n t a r i l y  

f o r  some o r  no reaeon. In a l l  evente,  even i f  t h e  a c t u a l  s i t u a t i o n 6  

are few, Delaware corpora t ion6  a i l 1  be we l l  served i f  t h e i r  managements 

have indemnity r i g h t s  which cannot be over r iden  by abrupt  changes o f  

co rpora t e  pol icy o r  personnel .  

Indemnity should be  a v u i l a b l e  as of r i g h t  whenever a suit 1s 

won. on the m e r i t s  o r  o therwise ,  by c o r p o r a t e  exeoutivee. N.Y.Bus.Corp. 

~au, % 724(a) s o  prov idee ;  N.C. ~ e n . s t k t s .  8 5 5 - ~ o ( 1 )  ( d i r e c t o r  must 

be "uholly suocesafu l  , . . on the  mer i t s" ;  l i m i  t ed  t o  t h i rd -pa r ty  

e u l t s ) .  Other s t a t u t e s  oondi t ion  indemnity es o f  r i g h t  on c o u r t  approval .  

See Cal i f  ,Corps.Code 830(a) and 830(f). 

Indemnity should be available, it! C'l~ancury approves an agpll- 

c e t i o n  the re fo r ,  i n  thoee l i m i t e d  s i t u a t i o n s  where a d e r i v a t i v e  s u i t  

1s adjudica ted  adverse ly  t o  t h e  d i r e a t o r  o r  i s  s e t t l e d  by him; bu t  only 

i f  Chancery mo provides.  

H. The Non-Exclusive Clause 

Thi a hepor t ' s  view i s t h a t  t he  "non-exc~ueiwe*~ provie ion  i n  

Saot ion  122( 10) (second sentence)  should b e  e l imina ted ,  I f  indemnif ica t ion  

is expanded a lone  the  l i n e e  previouely  suggested. Its ahief  purpoees 

presumably has been t o  a l low c o r p o r a t i o m t o  iademnify o u t s i d e  t h e  l i rn l te  

of t h e  exieting a t a t u t e ,  Bu t  wi th  theee  l t m i t e  s u b a t a n t i a l l y  expanded 

and  c l a r i f i e d ,  t h e  llnon-exclueivel* c l a u s e  is  a p t  on ly  t o  o r e a t e  uncer- 

t a i n t y .  



(1) b l v e n  t h e  broad cove1 age+ of t h o  propcrsed r e v i s i o n ,  c o u r t @  

are l i k e l y  t o  t r e a t  it8 p r o v i s i o n s  4s exc luo ive ,  even though t h e  nun--  

exc:uslve clause s tanda  unchanged, F o r  t h i s  reason, i t  woclld be unwise 

t a  rely on i t f o r  indemnity  beyond t h a t  sariotloned by t h e  r e v i e e d  
I 

/ - 
s t a t c t e .  

i 2 )  Becauee t h e  proposed r e v i s i o n  covers a l l  s i t u a t i o n s  f a i r l y  

deeervin8 Indemnity, t h e  nun-exc lus ive  c l a u e a  would likely be used i n  

h l q h l y  q u e s t i o n a b l e  e l  t u a t ! . ~ n a ,  ~t?_l;, , repayment o f  expenses  and 

o o t t l e m e n t  nmounte i n  a seoret a e t t l e m e n  t n o t  approved by Chancery ; 

cr uhore ars s x e c u t i v e  h a s  been "adjudged liablest o f  breach  of dcty and 

i n d e m n l f i c e t f o n  judicially denied,  Thus ,  p r e e s r v i n g  the non-exc lus ive  

c l s u s e  i n v i t e s  miouse of c o r p o r a t e  powers %otc i m ~ r o p e r  i n d e m n i f i c a t i o n  

- / 
t o  the d e t r i m e n t  of t h e  ehareho lde , r s  who will, ncrrmal ly  remain I g n o r a n t .  

03: iihen s t a t u t e *  havo sc)u#ht t ! ~  cobor n l l  f t e m ~  reaeonab ly  

t a  be Indemnif l ed, they have e l  ther  del65ted non-exclusive c l a u s e s  

u., Conr:.Gen,State, 8 33-320, o r  they have made t h e  etratutory p r u v i s l o n  

e x c l u s i v e ,  u., N.Y.Bua.Corp.Lau 2 721. 

I t  le b e l i e v e d  t h a t  Ue laaare  c o r p o r a t i o n s  and t h e i r  managements 

a r e  bee t  6erved by r e c o g n i z i n g  a d e q u a t e  i n d e m n i f i o a t i o n  through a 

s t a t u t e  whiah is  c l e a r ,  o e r t a i n ,  and e x c l u e i v e  i n  its tt3rmS. 
- 

- / f i e luc tance  t o  r e l y  on non-exc lus ive  c l a u e e s  h a s  been 
expressed  by more than one  a t t o r n e y .  l e r a e l e ,  C o r p o r a t e  Pract* 208 
("In  cur e x p e r t  ence c a r e f u l  c o r p o r a t e  lawyere  h a v e  of t e n  been r e l u c t a n t  
t o  r e l y  on t h e  * n o n - e x c l u s i v i t y '  p r o v i s i o n  i n  t h e  p r i o r  New York Law 
(Gen.Cnrp.l.ar 9 8 3 )  t o  samotlon i n d e m n i f i c a t i o n  f o r  any amount p a i d  i n  
s e t t l e m e n t  o r  i n c i d e n t  t o  a c a s e  e e t t l e d  w i t h o u t  Court  a p p r o v a l , "  
e s p e c i ~ l l y  a b s e n t  a d i s i n t e r e s t e d  board m a j o r i t y ) ;  Washington & Bishop, 
Indemnifying t h e  C o r p o r a t e  Execu t ive  122-123, 199-200 (1963). 

- / New York r e q u i r e s  t h a t  i n d e m n i f i c a t i o n ,  o t h e r  than by 
c o u r t  o r  s h a r e h o l d e r  a c t i o n ,  must be promptly d i s c l o s e d  to s h a r o h o l a e r s  
w i t h  epectfias as t o  " t h e  persons  p a i d ,  t h e  amount8 p a i d ,  anti t h e  
n a t u r e  and f i n a l  d i s p o s i t i o n  of t h e  P i t i g a t i o n  o r  t h r e a t e n e d  l i t i g a t i o n . "  
N.Y .Bus  .Corp. Law g 7 2 0 ( c ) .  



The fol lowing provis ion  incorpora+,es a l l  recommendations made i n  t h e  
foregoing  d iscuss ion .  It is based upcl 8 d e t a i l e d  a n a l y s i s  of' t h e  s p e c i f i c  
l e n g w g e  i n  t!;e most important  indemni i ica t ion  s t a t u t e s  (New York, C a l i f o r n i a ,  
Connect icut ,  Wisconsin, t h e  Model Act,  North Caro l ina ,  end South Caro l ina ) .  
A l t h o u ~ h  long'.,hy, tile s u b j e c t  i t s e l f  i s  complex and r equ i r e s  d iscr lmina t , ion  
among t h e  various problems presented,  h u t  even s o  it is more concise  t h a n  
t:le :Jew Y ~ r k  cr C o ~ a e c t i c u t  ~ t a t u t o a .  Footnotes r e f e r  t a  s t a t u t e s  and t o  
t h e  t e x t  of t h e  r epo r t  on indemnif ica t ion .  

1 

(a )  A cb rpo ra t i cn  shall have power to indemtlity any person who i s  a 
2 

p a r t y  or  i s  threa tened  t o  be made a  pa r ty ,  t o  any a c t i o n ,  s u i t ,  o r  proceeding, 
3 

whether c i v i l ,  criminal, a d n i n i ~ t r a t i v t ,  o r  4avee t iga t ive  ( o t h e r  t han  an 

a c t i o n  by or  17 t h e  r i g h t  of t h e  co rpo ra t ion ) ,  by reason  of t h e  f a c t  t h a t  
& 5 6 

ha ,  h i s  t o s t a t c r  o r  i n t e s t a t e ,  i s  o r  ;,{as A d i r e c t o r  or  o f f i c e r  o r  employee 

of tb c o r p o r s t i o ~ ~ ;  a g a i n s t  reasonable expenses ( i nc lud ing  a t t o r n e y 1  3 f e e s  ) , 
7 8 

judgments, f i n e s ,  and amounts paid in set t lement  a c t u a l l y  and r ea sonab ly  

i ncu r r e l  by him i n  connection with such ac t ion ,  s u i t  o r  proceeding, i f  t he  

dir.ector or  of i ' i ce r  crctsd i n  goold f a i t h  f o r  a  purpuse which he reasonbbly  
5' 

be l i eved  t o  be t h e  b e s t  i n t e r e s t s  of t h e  corpora t ion .  

1 
Subsect ion ( a )  app l i e s  only t o  n m - d e r i v a t i v e  s u i t s .  See Report, P a r t  D. 

2 
See Wis:. Stcat~i,  h l .  95 I80,OL (14) and 180.lr07(Supp. 1964) f o r  coversage of 

" threa tenedw l i t i g a t i o n ;  t h i s  langusge r e i n f o r c e s  s t a t u t o r y  coverage of 
i n v e s t i g a t i o n 3 .  Sso N.Y. Bus, Corp, Law 723 (a). 
7 
d 

See Report,  P a r t  B,  
4 
This c w e r a g e  of r i g h t s  af deceased execu t ives  is based on New York and 

Conriscticut s t a t u t e s .  See Report,  P a r t  C (1). 
5 
This covsrs  incumbent and former d i r e c t o r s ,  e t c . ,  and i s  i n  lieu of t h e  r e p e t i -  

t i o u s  Delaware r e f e rences  t o  n d i r e c t o r s  o r  o f f i c e r s  o r  former d i r e c t o r s  
o r  o f f i c e r s .  
6 
Employees o the r  t h a n  d i r e c t o r s  and o f f i c e r s  ere covered. See Report ,  Part C ( 2 ) .  

7 
S p e c i f i c  c w e r a g e  f o r  f i n e s ,  e t c ,  on no10 p l eas  o r  conv ic t ions ,  a s  we l l  as 

l i t i g a t i o n  expenses. 
8 

"Actually and reasonably" f o r  "ac tua l ly  and neces sa r i l y .  " See itepart , P a r t  D. 
9 

Orig ina t ing  as t h e  C a l i f o r n i a  t e s t ,  t h i s  had been adopted by N.Y, and o the re .  



The termination of any cr l . r i i ,~ .  , , p .* ~BI-;. or adminis t ra t ive  ac t ion  by judgment, 

order, settlement, conviction, o r  upon a p lea  of no1 o contendere o r  i t s  

equivalent shall not  sf i t s e l f  c r ea t e  a presumption t h a t  t h e  d i r e c t o r  o r  

off icer ,  d id  not a c t  in good f a i t h  f o r  a purpose which he reasonably believed 
10 

t o  be in t h e  bes t  i n t e r e s t s  of t h e  corporation. 

(b) A corporation s h a l l  have power t o  indemnify any person made a par ty  

t o  any ac t ion  or s u i t  by o r  i n  t he  r i g h t  of t h e  corporation t o  procure a 
11 
AA 

judgment in i t a  favor, by reason of t he  f a c t  t h a t  he, h i s  t e s t a t o r ,  or  

i n t e s t a t e ,  i s  or was a d i r ec to r  o r  o f f i ce r  or employee of t i le  corporation,  

against  t he  reasonable expenses, including a t torneye '  fees, ac tua l l y  and 

reasonably incurred by him in connection with such action, or s u i t ,  except  

( 1 )  No indemnification s h a l l  be made in any case  i n  r e l a t i o n  t o  
12 

any claim, i s sue  or mat te r  a s  t o  which person shall have been adjudged 

t o  be liable f o r  negligence or dsconduc t tn  %he ~~erformence of duty t o  

t h e  corporation, unless, and only t o  the  extent, that, t h e  C o u r t  of 

Chancery s h a l l  determine, in t h e  ?ending s u i t  o r  upon appl ica t ion,  that 

despite t he  adjucicat ion of l i a b i l i t y  but in view of s U  t h e  circumstances 

of the  case, t h e  person fa fafr3.y and reasonably o n t i t l e d  t o  b d e m i t y  f o r  

such cxpenses ae, t he  Court of Chancery she l l  deem 

( 2 )  No lndemnif ica t im s h a l l  be made of expenses incurred 

in wmpromising an ac t i on  by or i n  t h e  r i gh t  of t h e  corporst  ion unless, 

and only , to  the  extent  t h a t ,  t h e  Court of Chancery s h a l l  apprwo any 

lo Based on N.Y.Bus.Corp.law 8 723 (b). 
11 
A p p l i ~ s  only t o  s u i t s  by t h e  corporation or shareholder de r iva t ive  su i t s .  
See Report, Perts E and E.'. 
12 

Permits the corporation or court t o  segregate claims as t o  which he was 
vindicated, from those which he was ad3udged l i a b l e .  See Report, Part E ( c ) .  
13 

Authorizes Chancery t o  indemnffy a d i r ec to r  desp i te  h i s  being "adJudged 
l iable" See Report, Part E (b). 



euch provision there: or ,  

( c )  A di rec to r  o r  o f f i ce r  o r  en~ployee who has been wholly emaceeafbl, 

on the  merite or otherwise, in defenae of any act ion,  s u i t ,  or  proceeding,  

:-r in defense of any claim, i s sue  o r  matter the re in ,  shal l  be e n t i t l e d  
15 

t o  indemnification as ~ r w i d e d  by  subsection^ (a) and (b) of this e e c t i o n .  

(d)  Botwithstsnding the  f a i l u r e  of a corporation t o  provide indemni- 

f i c a t i on  as  penaitted by t h i s  sect ion,  or  de sp i t e  any contrary  r e s o l u t i m  

o f  d i r ec to r s  or  shareholdsrs in a pas t . icular  case, t h e  Court 9f Chancery 

m a y  authorize L?derrnification as provided i n  t t i P s  rjection. 16 

( 0 )  The provisions of this ~ e c t i m  shall apply t o  any person, hts 

t e s t a t o r  or  irateatate who may have served a t  t h e  request of the  indemnifying 

corporation as a dj-rector, o f f i c e r  o r  employee cf another oorporation 

of which it is  8 c r e d i t o r  or a skerreholder.17 

If t he  Committee w l ~ h e s  t o  add t o  the  draft s e c t l m  a provision 
s ta t -  t h e  b.5p.a-corporate procedure f o r  indemlfylng exocuti-res, 8s 
p e d t t e d  by sabsect.ions (a )  and (b ) ,  the  foSuwing language, baaed on 
t h e  Cal i fornia  and New York statutes., l a  suggested f o r  comidera t ionr  

A corporation may pay the  expenses which ~ubaect~ioszs (a) end (b) 

of t h i s  sec t ion  permit t o  be indemnified i f  such papent is authorized 

with respect  t o  a specific a c t i m ,  ~ u i t  or proceeding by a reeolut ion (1) 

of the  board of d i r ec to r s  conuisting of e quorum of d i r ec to r s  who a r e  not 

p r t i e s  to t h e  ac t ion,  s u i t  or proceeding, or (2) of a c a m i t t e e  of d i r e c t o r s  

who a r e  not pa r t i e s  to the action,  s u i t  o r  proceeding, o r  (3) of t h e  

shareholders. 

1S Gives t h e  vindicated d i rec to r  a spec i f i c a l l y  enforceable r i g h t  t o  
indemnity. See N.Y.Bue.Corp.Law 8 724(a). Report Par t  (3. 

l6 Strengthens the  hand of an executive who has un fa i r l y  bsen denied 
indemnificatim. See N.Y.B~s.Corp.hw fi 7b(a ) .  

l7 This is in l i eu  of the  preaent phrase in Section 122(10), but does 
not expand or contract  present cwerege. 



Sharehol.dsr f ierivi l t i  ve S u i t s  - 
S t a t e  s t a tu t l s s  on shareholder de r iva t ive  s u i t e  are invar iab ly  enacted 

t o  r e s t r k t  or  impede such act ions$ no s t a t u t e  ( o r  rule of conr t )  has  

ever been adopted t o  f a c i l i t a t e  these  equity-based act ions  i n  t h e  r i g h t  of 

t he  corporation. Whether or  nor s t a t u to ry  r e s t r i c t i o n s  e r e  in  order 

depends not only upon the type of proviPJion proposed and t h e  ex i s t i ng  

j ud i c i a l  controls  but also upon t h e  h d i v i d u a l  s t a t e ' s  w e r a l l  experience 

w i t h  such sct ione.  Thus, stintutory r e s t r i c t i o n s  should be adopted only 

in terms of a pa r t i cu l a r  e v i l  t o  be mxnedied, and any r e s t r i c t i o n  should 

be balanced agains t  t h e  value, however b r i t a t i n g  a t  ' L m s  and t o  some 

managements, .of pr ivate ,  a s  d is t inguished from gover.unfinta1, enforcement 

of f iduc ia ry  duties-the basic j u s t i f i c a t i o n  for such actions.  

The view of t h i s  Report i s  t h a t  the ex i s t i ng  Delab~ere controls  a r e  

adequate t o  bar abuse of the  de r iva t ive  action,  urmlt, , t h e  premise ( re jec ted  

by t h i s  ~ e p o r t )  ie t h a t  a l l  shareholder s u i t s  are undesirable w d  rfi c d d  

be discouraged. The exis t ing controlrs a r e  t h e  requirements of contempor- 

aneous atock ownership, demand upon d i rec to rs  and (there necessary) upan 

etockholdera, and mandatory cour t  approval f o r  s e t t l i n g  o r  dismissing 

stockholder a c t i m s .  Together these  procedures bar t h e  purchased s u i t ,  

require reasonable exheustion of intra-corporate remediea , and bar s e c r e t  

set t lements and pay-offs. Of these ,  court  approval f o r  dismissed or s e t t l e d  

actions i s  t h e  most important and e f f ec t i ve  device, and a t  the stme t J a e  

the  f air-st method f o r  balancinp: t h o  corporate lnte.-?st i n  immunity 

from gt'o.adless o r  s t r i ke '  act:' -is snd t h e  policy '*-toring p r i va t e  

enforcement of f i duc i a ry  a-!ties. Accordingly, the recommendation d t h i s  

Report i s  t ha t  t he  present, system of control8  be re ta ined  ihtact ( w i t h  

one or  t w o  minor changes) and t h a t  no add i t iona l  r e s t r i c t i o n s  be imposed, 



at l e a s t  absent a  " c l e a r  and yreser? danger" of abuses w i t h  which existing 

procedures are p a t e n t l y  unable t o  c3pe with. 

A. Exiatfng Controls 

1. - Cotltemporaneous Ownership Re~uirement t  This requirsment i n  Sectian 

327 and Chancery Rule 23(b) ,  precluding t h e  evil of purchased r i g h t s  t o  

b r i n g  de r iva t ive  ac t ions ,  Roeent38l v. Burry Biscuit. C o r ~ .  , 30 Del .Ch. --- r 

299, 60 a. 24 1 0 6 ( ~ h .  1948), 13 unqu qst ionably sound,- and i ?  s language 

i a  s d q u a t a  f o r  t h e  purpose.. 

( a )  I5 wou1.d hmrever, ' ~ e  dasicable t o  cod i fy  case-lea permit t ing 

benef lc isl,  equi table  owners t o  br ;ng ac t ions ,  :31) - ,  Rosenth61 V. Burry - u- - 
Biscuit  Corp., supra (s tock in brckerl  s atreotl  name c ;  ? ime of t r a n s a c r i o n )  j 

OAmHle-3kosr.0, -- Inc. v ,  Sakc, - 35 Dol.Ch. 503, 1 2 2  A.26 3 20 ( S e c t ,  1956) 

(sai1,e) ; -- 1YicC~arx v. Pleasant  Hills, Inc., 35 Da l  .Ch. i?, 109 A.2d 830 (Ch. 

195;L) ( c e r t i f i c a t e n o t  iasued a t  t ~ a ~ e  3 f  transecYon): -- b.-o;m V, .- Dolese, 
38 Ch. L71, k79-480, 154 A,2d 233 CCh. 1959) (benef i c i a ry  of trust (rming 

share8 o f  record). See  N.Y.Bus.Scrp.Law 1 626(a)  ( a c t i o n  may be brought 

"by a holder . . . of a b e n e f i c i a l  h t e r e s t  in such  s h a r e s f f ) ,  If a l s o  

a holder o f  s voting t r u s t  c e r t i f i c a t e  has stand- t a  sue  de r iva t ive ly ,  

the s t a t u t e  could a l s o  r e f e r  t o  this, as i n  New Pork ( a c t i o n  may be 

brought "by B holder . . . cf vof,ing t r u s t  cert:Lficates of the  corpora t ionu) .  

If this precise  i s s u e  has not been deterniined (a8 seems t o  be t h e  case),  

Sorre wr i t e r s  view t h e  contcniporansous ownership requirement as 
A n s i b t e n t  with the cmcopt of T be s u i n g h s r e h c l d e r  as a guardian 
litern of t h e  corporate int, ,~rest s ~ h g  f o r  a corporate reqovery. 

1 7 ( l P h ? ) h - i = s  so, abol ish ing t h e  S e c t i o n  327 
G t e i r , ,  Nsw As e c t s  af 5+ ockho3.dnr Derivate Sui t s ,  b7 Colum. 

requirement does no t  f ~ l l o w ,  s i n c e  clearly the pol icy  of e l i m m t i n g  t h e  
purchased suit can outweigh the  po l i cy  of  e f f e c t i v e  p ro .va ta  enforcement 
of f i d u c i a r y  obl iga t ions .  In  a l l  events,  t h i s  Report does n a t  regard 
repeal  of Sect ion 327 a s  an open question. 



it would be well t o  codify the point one way o r  another as it is l i k e l y  

t o  arise i n  Delaware a s  it ha8 elsewhere. 

(b)  The s t a t u t e  could a l so  codify the  "continuing wrongm theory, 

a jud ic ia l  g loss  on t h e  l i t e r a l  wording of Section 329. See, - e. g. 

Newkirk v. We J. Rainey, lnc., 31 Del.Ch. 433, 436, 76 A.2d 121(chO 1950); - 
see  als o Maclaly v. measant Hills, Inc., 35 Del .  Ch. 39, 42-44, 109 A. 2d 

S 0 

830 (ch. 1954). Several s t a t e s  have dms/by adding t o  their "contempor- 

aneous ownershipf1 s t a t u t e s  the  phrase *or any part Wereof*' a f t e r  the  
s 

t e r n  ' t iuarisaction" or i t s  equivalent. %, C d i f  . C ~ q , C o d e  s 831r(a) (l), 
/ 

S 
irlisc. S%at.A11:i. s 180.405(l)(~); Ofiio Rev,Codo Ann. b 3?0?.311(~upp. 

2. Demand on Directors: The present Cnancery Rule !?5(\) is s m d ,  accords 

with prwisinls i n  many other s t a t e s ,  and should not be changed. 

3. Demand on Sharehdlders: The Chancery r u l e  reqxiring shareholder 

action uif necessary, and its interprehahien by - Mayer v. - Adams, 37 

Del.Ch. 298, 1b1 A.2d b58 ( s . c ~ .  1958), i s  adequate. The d l s t i n c t i ~ n  

drawn in t h e  Nayer case between unrat i f iable  cmduct such as  fraud or  

waste and " i r r egua l s r i t y  or l a&  o f  au thor i ty  i n  d i r ec to r a t e  action" 

( l & l  A .  2d a t  lr65) is not suscept ible  ,to s t a t u t o r y  statement, a d  no 

s t a t u t e s  a p p r  t o  have attempted It. Although it doe8 c a l l  f o r  a case- 

by-cam applicat,ion, this j u d i c i a l  doctrine seem prefemble  t o  statut,ea 

which excuse a shareholder demand in a l l  caees,  e. g., Callf.Corp.Code 

9 834(a)(2);  0hi.o Rev.Code Ann. 8 2307.311(~~pp. 1963); Wise. S t a t -  Ann* 

/ H e  was a holder "a t  the  time of t he  t ransac t ion  or any par t  thereof 
of'-E;hich he complains. . . " 



100. 
S 
s 180.1~95; (1)(5,, 8nd cerT.r~mb- to any p r w i s i ~ n ,  a t  t h e  opposi te  extreme, 

f o r  a shareholder demand in a l l  ins tances .  See Note, Demand on Di rec to r s  

and Shareholders as a Prerequis i te  t o  Derivative Sui t ,  73 Harv.L.Rev. 

746, 754-75r1, 760-762 (lY6n). 

4. Court-apprpved Dismissal or Cor@romise: Beyond quest ion,  Chancery 

Rule 23(c) ls  requirement is the  most ef fec t ive  and f z i s e s t  method of 
- 

discouraging groundless s u i t s  and barring s e c r e t  sett1s;wnto. 
/ 

Since 

it is an accurate and a s u f f i c i e n t  weapon agains this svil, it is  in t h e  
a 

judgment of t h i s  Report and of commentators, that/'sup:i .:mental provision 

such as a security-for-expense s t a t u t e  i s  not needed. A number of states 

have adopted this r u l e  by s tatute ,  and, of course, i t .  ; r eva i l s  in federal 

courts.  No changes a r e  recnmmended with respect  t o  t b  : present Chancery 

Rule. 

Some s t a t e s  supplement the statute or ~ule of court with a provision 

such as Wisc.Stat.Ann 8 180. .405(3) : 

LT anything is  recovered or obtained a s  t h e  result of the  a c t b  n, 

whether by means of a c anpromise and set t lement,  or  by a 

j u d g ~ e n t ,  t h e  court may, out of t he  proceeds of the act ion,  

a w a d  the p l a i n t i f f  t h e  reasonable expenses of maintaining 

the ac t ion,  including reasonable attorneys1 fees and may d i r e c t  

t h e  p2aintiff  t o  account t o  the corpare t ion for  t h e  raminder 

of such proceeds. 

Such a s t a t u t e  i s  declara tory  of es t sb l i shed  equity doctine. See, e.g., 

Aaron v. Parson, 37 Del.Ch. 407, =!L.3-blky 1hb A. 2d 155 ( s e c t .  1958) - 
/ This r u l e  does not,  of course, reach se t t lement  of threatened 

a c t i z s ,  but  ne i the r  do other s t a t u t o r y  r e s t r i c t i  an8 on d e r i v a t i v e  
s u i t s  such as  a security-for-expenses requirement. 



N.Y.Bua.Corp.Act 626(e) i s  s imilar  but special ly  provides for the type 

of case represented i n  Deleware by - Keenan v. Eahlemen, 21 Del.Ch. 234, 

2 A.2d 90b(S.~t .  1938). 

B . Security-f or Expenses Statutes 

Although no changes i n  the present Delaware law an derivative actions,  

a re  recommended, th i e  Report considers it appropriate %D point out t o  

the C d . S t e e  severs types of derivative s u i t  res t r ic t . lms  in other 

s ta tes ,  

1. Postir~g Security: By f a r  the most popular recent c'fivice r e a t ~ a l n i n g  - 
derivative s u i t s  is the  procedure, varying in de ta i l ,  I sr compe~Slng 

the shareholder t o  post securi ty  fror the corpora%ionla ':reasonable expemesn 

'm comectlon w i t h  the  ac t im.  Depending upon tha ete '?,  the rule is 

applicable if the shareholder owns less than 5% of t h e  r.utstanding ahares 

of any c lass  or i f  t h e  market value of hie shares is leas than $25,000 

( ~ o d e l  Act Section 4 3 ~ )  4 The percentage requirement may range as low as  , 
3% ( ~ i e c o n s i n )  but not  abwe 5%. Excepting Pennsylvania and Wisconsin 

which have no alternative dollar fume (Pa.Stat.Ann. tit. 1 2  d 1322; 

Wisc. Stat .  Am. S 180.40S(4)), the usual range of market value is f r a  

$25,000 to $jj0,000 ( ~ e w  ~ o r k ) .  This, of course, seems t o  assume t ha t  

the mall. shareholder will, but the large one w i l l  not, bring groundless 

suits,  Accordingly, California makes security-for- expenses available 

without reference t o  the  size of the h o l d l n ~ ~  Calif.Ccbp.Code 634, 

Apparently under a l l  s ta tu tes  except C'alFfoimia sacurity-for-expenses 

where available, may be demanded as of r igh t  by the c o r p o r a t i n ,  and 

naturally the demand in invariably made. The corporation m a y  apply for, 

-1 \. 



and t h e  court a f t e r  hearirig may order, secur i ty  posted on a showing of 

"no reasonable possibility." t h a t  t h e  suit " w i l l  benef i t  t he  corparation 

or  i ts s ecu r i t y  holders," u i t h  mandatory dismissal  i f  t he  s e c u r i t y  is  

no t  poe$ed within the time determined by the  C O U ~ ~ . -  
/ 

The California procedure is t o  be preferred w e r  its New York counter- 

pa r t ,  It d i r e c t l y  r e l a t e s  posting s ecu r i t y  t o  probabi l i ty  of success 

ra ther  than t o  s i z e  of shareholdings which is  not a r a . , i m a l  criterion.- / 

It is t o  be noted t h a t  both the N e w  York and Calif+:irlia type s t a t u t e s  

authorize security-for-expenses t o  include not only t he  corpora t ianfs  

expenses b u t  a l s o  amounts which t he  corporation must 2 r  may lawful ly  

indemnify other def andants in the  ac t ion  .-' "Expensec uaual ly  include 

a t torney fees  ( a s  under the  Model Act and the  New York s t a t u t e ) ,  although 

Colorado and Maryland spec i f i c a l l y  exclude them. 

A compromise between t h e  two s t a t b s  is possible,  ~Lthough apparently 

blot previously considered. A s t a t u t e  could provlde t h a t  i f  t h e  p l a i n t i f f  

shareholder owns l e s s  than 5% of aw c l a s s  of shares  w i f  h i e  shares 

/ Under a l l  provisions, t he  amount of secur i ty  i f  ordered, may be 
i nc rGsed  or decreased i f  t h e  seedy "has or become inadequate 
or excessive. " 

/courts  have suste ined t he  cons t i t u t i ona l i t y  of both forms of s t a tu t e .  
cPhe&. Beneficial I n d u s t r i a l  Loan Cor 337 U.S. 5b (19491 ( ~ e w  

.+z' Jersey s t a tu t e ,  s imilar  t o  New Yor , , e rbach v. Juno O i l  Co., 42 aExa 347 U.S. 9 t n  Cal. 2d 11, 265 P. 2d 1, (195b), appeal 1955 ) 
( ~ a l l f  ornia s ta tu te ) .  

/ C s l .  Corp. Code 8 834 even has a provision by hhich s ecu r i t y  
f o r  the  expenses of defendants uther than the  ~orpora*~ion ' s  executive 
personnel can be required, e.. by a third-party def ,?:id& under an 
a l legedly  unfa i r  contract  w l  t h e  corporation. Thus security-for- 
expenses msy be required by an outs ider  who would no t  be e n t i t l e d  t o  
reimbursement under a w  circumstances if sued by t h e  corporation i t s e l f .  
See Beyerb~ich v. Juno O i l  Co., su ra. This seems c l ea r ly  a t  variance 

t o  avoid s t r i k e f  su i t s .  
Sr with the  s s se r t ed  purpose of secur tF-for-expense requirements, viz., 



have e market value of less than $25,000, the  c0r'pr~ratiOn W seek a cour t  

order f a r  security-f orexpenses, absent a shar4ng 02' "no reasonable 

probabil i ty ' '  nf corporate benefi t  (88 in  cabif ornla).  Such a s t a tu t e  

would almost ce r ta in ly  be c m s t i t u t i o n a l  nncler t h e  Cohen d e c i s i m ,  supra. - 
h i g h l y  

Lf It ia tnoughtthat smell shareholttlnge are/cwrrelated with groundless 

miits--an unproved assumptian--it a t  l e a s t  provides threshold court 

supervieian t o  avoid t h i s .  

2. bhndatory Reimbursement by m a i n t i f f :  The Model ACT Section 4 3 ~  (par.  

3 ) ,  a l s o  provides t h a t ,  whether or not s ~ c u r i t y  is requj.1-ed t o  be posted, 

the court. may canpel t h e  p la in t i f f  t o  reirrIbiuse a U  psr,:.!-ee defendant 

f o r  a l l  expenses ( including a t torney fees),  on a ' ' ft ibi . ig t h a t  the  ac t ion  

was blaougbt without reasonable cause. " Thf a procedu.-e, the  Model Act '  8 

"unique curit7 jbutlon" t o  t h i s  branch of t he  leu ( 2  Model A c t  Ann. 701, 

ha8 e m e n d e d  i - tes l f  t,o only two s t a t e s ,  N..i)ak.tie7. CodL\ 1C)-19-L8 

and Colo.Rev.Stat. 8 31-30-21(2) (Perm.Supp. 1360) and has been re jected by 

all. other s t a t e s  including those r equb ing  secur i ty  t o  be posted. 

More wer , a Calif ornia-type prooedure deals w i t h  t h e  problem supposedly 

redmseeci by the Model Act p rwia ion ,  by dismiseing the groundless s u i t  
/ 

at the  outset  i f  no bond irr posted.. 

3.  Policy C m ~ i d e r a t i m s :  Because of i t s  importance, the  policy aspects 

of security-for-expenses s t a t u t e s  w l l l  be fully considered. 

( a )  It i a  submitted t h a t  a securi ty-for expenses s t a t u t e  is nat  

needed i n  a ju r i sd ic t ion  such as Delaware which has e f f ec t i ve  methods 

t o  control abuveo of the deriviative suit. The asserted baais fo r  

_/ Arguably, it f i l l s  a gap under a New Ymk type provision, s ince  it 
operates agains a l a r g e  shareholder who cannot be oompelled t o  post 
secur i ty  for expenses, bu t  whose s u i t  i s  i n  f a c t  brought t l ~ i + Y h ~ t  reagcm- 
able cauoa , " 
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securl  ty-f or-expenses is COKLL! t.* .:I br, 3 "o t r i ke"  s u i t .  But, in f ac t ,  

t h e  most e f f ec t i ve  nethod is mandatory court  approval of s e t t l e d  or 

dismissed ~c :~ ians ,  since New York experience demonstrated t h a t  'strike' 

suits flotr?jstlin secrecy. It is s ign i f i c an t  that during t he  period when 

New York was ~nost troubled with ' s t r i ke1  s u i t s ,  it d id  not require  cour t  

approval t o  di-;miss 01- s e t t l e  anectLon.- I ~ h u s ,  adoption of a 

security-for-expenses s t a t u t e  would needlessly slibordinate the basic 

equi table  function of the  der ivat ive  act ion t o  the  policy of curbing 

its abuse. 

( b )  Evdr! ~f fu r the r  s t a tu to ry  r e g u l a t i m  be e se t l~ ; , i a l  t o  curb 

"rstrikam q u i t s ,  t h e  security-for-expenses is an ~xcess i c3 ly  blunt weepan 

f o r  its asserted purpose. 

Unique t o  Amarican law, it imposes l i t iga t icm cos t s  qf both  sides 

/ n t he p l a i n t i f f ,  including po ten t ia l ly  l a rge  a"U.torney fres,-- even 

though tile li+.igat.im i s  defeated not on %be msits but on m e  of t he  

technical grolivlds with which %he derivat,ive action i s  replete.  The bond 

cnet  ia l l ke ly  t o  deter stockholders unable t o  muster the  s t a t u t o r y  

percentage ox rrrilrket value of stock. Fsen though t h e  court  may s t a y  t he  

/ Gwesr:or Dewey's memorandum apprwing the  prototym New York 
s t a t x e s  asse r ted  t h a t  they were need t o  "cleanse ( the)  laV1 of "secret  
settlemento--really pay-off8 f o r  f i i l e n ~ e . ~  Memorandum f i l e d  with 
Senate B i l l s  No. 1314 and 1315, dated April  9, 19u. 

8 _/ N.Y.Rue.Corp.Law s 626(e) nuw require8 cour t  approval. 

/ Trt-..lcale v. UnPtersal Pic tures  Co., 76 F. Supp. &65 (s.D. 
~.~.T9li9)- f o r  requirsd) ;  Cohen v. Beneficial  Ind. Loan 
Corp., 337 U.S. S&l ( % ~ j 7 1 2 5 , 0 0 0 ) .  ~sthess cases indicate ,  securi ty-  
for-expensos s t a t u t e s  a r e  "substantivef'  l a w  for purposes of applying 
t h e  ~ r b  doctr ine  i n  the federal  courts .  - 



a c t i  rm whil e the Individual  p l a i n t i f f  seeks co-plairlt.lffs with s u f f i c i e n t  

sharzs of stock,-/ t h i s  w i l l  l i k e l y  e n t a i l  expense and delay in discover- 

i n g  a d  persuading other stockholders t o  join an action which ca r r ies  

euch po ten t ia l  l i a b i l i t i e s  t o  a p l a i n t i f f .  

The f a c t  t h a t  the  t y p i c a l  s t a t u t e  d i s c r h h a t e e  against  t h e  'small1 

p l a i n t i f f ,  although not unconstit ,utional f o r  t h i s  r ea sm,  i s  relevant t o  

making the  basic policy decision. Indeed, the  a c t u a l  result-- and some- 

times the  covert  purpose--of security-for-e enses s t a t u t e s  is t o  approx- P - 
h a t e  abo l i t ion  of the  der ivat ive  action.  

( c )  The ultimate j u s tU ica t i on  f o r  der ivate  a c t i o r , ~  both actual  and 

threatened, i s  t h e i r  deterrent  e f f e c t  upon ins iders  tnmpted to mSsase t h e i r  

positions of t rus t .  Severe r e s t r i c t i m s  upon e f fec t i t -e  s u i t s  cut dmn 

the  incentive they afford, Such a r e su l t ,  it i s  bel iese ,  i s  contrary 

t o  the lmg-standing npolicy of our o0urt.s . . . t o  hold t h e  directors m d  

the majority stockholders t o  s t r i c t  accountabil i ty 'for a q  breach of 

good f a i t h  in the exerc i sen  of their  p m r a  and *to permit any minority 

stockholder Lo seek redress  in equi ty  on behalf of the  co rpa ra t im  f o r  

wrmge, conmi,tlted by t h e  d i rec tors  o r  by the  majori ty stockholders. " Mayer 

V. Adams, 37 De1,Ch. 298, 304, lhl A.2d 458 (S.Ct. 1958) Security- - 
for-axpensee, l i k e  a mandatory demand on shareholders in a l l  cases, would 

/ New York c m s t r u e d i t s  s t a t u t e  t o  pennit the court  t o  s t a y  the 
a c t i z  while a "small shareholder seeks others t o  Join him in the  suit 
t o  meet t h e  s t a tu to ry  percentage or market-value f igures,  and f o r  t h i s  
purpose he may i n s p c t  t h e  stockholder records. Baker v. Macfadden 
Publications, Inc., 300 N.Y. 325, 90 N.E. 2d 876 

/ See the  s t a t i s t i c s  i n  Hornstein, New Aswcts  of 'I 

Q e r i z t i v a  S& 47 Colum.L.Rev. 1, 5 (1947). - 



"im?ort i n t o  our law a procedure t ha t  would inev i tab ly  have t h e  e f f ec t  

of ser ious13 impairing t h e  minarity stockhold~x% now existlbg r i g h t  

t o  seek rndress  f o r  frsuds comrnitt3d by d i rec to rs  of t h e  corpora t im."  
/ - 

Ibid. -- Like 2-es t r ic t ions  would be indefensible in the  case of a 

benef ic iary ' s  r i g h t  of ac t ion  agains t  an erring t r u s t e e  of an express 

t r u s t ,  or  a l abor  union member's e f f o r t  50 hold accountable a f a i t h l e s s  

union leader.  

(d)  Taking a longer view, a l t e rna t ive  sanctions f o r  enforcing f iduc ia ry  

dut ios  are uncer ta in~Since  the shareholder as hn invea+,or alone has suf- 
/ 

-a. 

f i c i e n t  i n t e r e s t  or  incentive t o  sue, no other sst . lsfeabory private 

act ion has been devised. Hence, prqtwed substitutes ..LsuaUy involve 

government i n q u i s i t o r i a l  and enforcement procedures ( 8,-~picaUy federal ) 
no  
/ 

--by/ mans an impossible development. Thus, Erlg?.ands :i impotent f o m  of 
/ 

d e r i v a t i v e a i t  wan folPowed by procedures, 7.3r73an"i3:+-atfng any 

l lsocialist" government, by which the  Bmrd oT Ti- lde IG-~:-, an application 

make plenary inves t iga t inns  of corporation, maks repor ts ,  and invoke 

judical  aid. See Companies Act, 19L8, $8 16b-275. A pe r t i nen t  American 

analogy i s  t he  e n a c t m a t  of t he  f ede r a l  Trust; Indenture Act of 1939 

dealing with  a form of f iduc ia ry  misconduct as t o  which s t a t e  law had 

/ Unlike the  j u d i c i a l  doctr ine  :in Ma e r  v. Adam, the t y p i c a l  
securi ty-f  o r  expense statute disables I a  -%€ co f r m % c r i m i . n a t  ing 
between po t en t i a l l y  msriotorious and groundless s u i t s ,  or between 
fraud and mere f l i r r egu l s r i t y  or lack of au thor i ty  in d i r ec to r a t e  
action", 77 l)el.Ch. a t  312. 

/ T h a t  is, apart. from infrequent durLivativt.suits by directors o r  
o f f i z r e ,  o r  by c r ed i t o r s  (in eom~  s t a t e s ) .  

2 This i s  said t o  be Ubecausa of t he  genera l  English rule tnat 
t h e  oserpays the  cos te ,  including the winner's advocatef s f ee ,  and 
because it is unprofessional f o r  a lawyer t o  t ake  a case on a 
contingent fee." Garer, Some Contrast Between B r i t i s h  and American 
Corporation Law, 69 ~arv.L.fiev. 1369, 1365 (I??%). 



lo'/. 
,/ 

been wholly ineffective.- rik$bt.l-~ct,.*m of t h e  derivative action, seemingly 

beneficial  i n  the  short-run, may have a d v e ~ s e l ~ g - r u n  ccmsequences. 

( 3 )  Prudential considera:lon do n o t  a c t a t e  an oppostie view, It is 

u n l ? k e l y  that a security-for expenses s t a tu t e  would be a s igni f icant  

fac tor  i n  a t t rac t ing  new corporatkons or in inducing others t o  leave 

Delaware, in the light of overall  Delware advatages for a l l  corpora~mons. 

Far example, New Pork's extreme pro-managemnt provisions cm derivative 

actions a re  more than offset  by a p1etho.-a of &her res5ricti tms not found 

ip Delaware, of them r e ~ l e t e  withwmplexlty and urcertainty. 

. I f  security-f or-expenses is desired, t he  Ca1Pforn:-a procedure, on 

belance, i s  tc be preferred. Beaides re la t ing  security t o  probabuity 
m 

of success, rather tdran s ize  of holdings, it i s  faire.- both t o  t h e  

corporation and t o  the  honest shareholder seekkng t o  ~ r td res s  R l i k e l y  

corporate wrong, while a t  the same tjme barring, a t  t k 2  threshold, an 

action which is  groundless ar f r l v i l m s  o r  designed f o r  hupropes 

purposes. The issue i s  me which t h e  C o u r t  of Chancery should tw able 

to determine without par t icular  delay or d i f f icu l ty .  A possible f o m  
- / 

of s t . b u t ~ ,  based primarily cn California, is as follows r 

In any s u i t  in the r i g h t  of the  corporation, t he  corposatlm 

or any other defendant who is or waa a d i rec tor  or o f f i ce r  of the  
/ 

corporation, nay, a t  any fine before f i n a l  judgment, pet i t ion  

/ Anather analogy is t h e  extent t o  which private federal ac t ions  
u n d e T s ~ ~  Rule lab-5 (formerly X-LOR-5) have ff l l ed  the  vacuum l e f t  bv 
ineffect ive s t a t e  law on r igh t s  ofl@&tlrbudedn se l l e r s  and purchasers of 
securi t ies .  

/ For a f u l l  discussicm, see Ballantlnda a r t i c l e ,  37 C a l i f .  L.Rev. 
399 r n t 9 ) .  

/ This is the  usual provision. Calif.Corp.Code 83&(b) requii-?~ 
application t o  be made within 30 day8 a f t e r  sunrmons i s  served mi $)he 
corporation or other defendant. 



tbe court for an order requiring t h e  plPintiff  t o  furnish securi ty  

far the reastnablo expenses (including a t torneyfs  fees) ~ h i c h  

may be incurred by the mw-hg party o r  by the corporatien i n  cannection 

with the  action, i rx luding in the  case of the corporation expenses 

far which the corporatiun m y  become ' l i ab le  f o r  indemif catibn 

under Section . If the c w r t  det.ermiw3s8, a f t e r  not ice and 

hearing, tha t  there  ie no reasmable probabili ty that t he  pro- 

secution of the s u i t  will benefit  the corporstim zr t h e  holders 

of i t s  securi t ies ,  ar that  a party defendant other than the 

corporctim did not  wtidpate i n  the t,sanssction complained of, 

the court sha l l  fix t h e  character and amount o f  sacur i ty  t o  be 

furnished hy the p la in t i f f .  Ths m o u n t  of the s e c ~ r i t y  may 

thereafter' be increased cr decreased i n  the  d r s c r ~  Urn of the 

court upon showing t h a t  the securi ty  provided has or may b e c m  

inadequate or excessive. The corporation shall  h6,ve recourse 

t o  the security i n  such amount as the court &all upon tennina tbn  

of t h e  auit f ind t o  be just  and reasmsble. A determinetion by 

the court that  secur i ty  s h a l l  or s h a l l  not be furnWlgdl s h a l l  not 

be deemed a. determination of any issue in the s u i t  or of t h e '  

merits thereof. 
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Subchapter 7. MEETINGS, ELECTIONS, 

VOTING AN11 N d I C E  

I. Shareholder Meetings, Notice, Reocrd Dabe, and Voting 

This Report, a f t e r  careful camideration, recommends subs tant ia l  

restructuring of Che Delaware prwisione on the requirement of meetings, 

notice,  recsrd defes, and voting. Compared t o  the  corporate law revisions 

of other s t a t e s ,  %he exis t ing %laware provisions a re  spotty; some are 

archaic; and various important lega l  ru l e s  are l e f t  t o  case-law statement 

when a l l  other s ta tu tes  expressly codify them. Tn view of t he  c l a r i t y  and 

spec i f i c i ty  of the m a t t  important corporatian s t a t u t e s  elsewhere, it is 

believed tha t  conrprehensive provisions i n  the Delaware law would be t te r  

serve the In teres ts  of corporations, including enterprises which w i l l  

chooae between Delaware and anather jurisdiction. The increase in  the 

number end complexity of s ta tutory p r w i s i m e  is plrerhapts inevitable,  

considering t h a t  revision has been undertaken during the many years when 

corporatian law has s o  grea t ly  acpmded. Even so, the substance of these 

proposals should work no dras t ic  change i n  s m d  corporate practice; 

and i n  f a c t  greater  f l e x i b i l i t y  and cer ta in ty  w i l l  r e su l t  from many of 

the  suggerted provisions. Iri a l l  events, the Committee has before it 

the  most s igni f icant  s ta tu tory  provisions of other leading s t a t e s ,  and, 

an analyuie of t h e i r  re la t ion  t o  other par t s  of the  Delaware s t a t u t e  and 

the case law. 



A. Requirement of Meetings ; Time and Place 

1. Plece of Meethss :  Sect ion 211 requires  no snbs t an t i r e  changes - - 
or oddf.ticms. It is 8~8ltmed t h a t  'routside of t h i s  S t a t e "  is  b-oad enouqh 

t o  actilorice meetings outsids of t h e  IJnlted States.  Althollgh 5he pr.?Ee*lt 

i.&ng\.35e i s  sa t i s fac tory ,  g rea te r  f l e x i b i l i t y  5 3  possiblo t h  t h e  

nugeested wcrding Fn draft subsectio3 ( a ) ,  - infra p113, which is based on 

3.Y.Bua.Corp.Law 8 602(a), and a l s o  bc r rms  f o r  use here t h ~  phrase 

Voy or in the manner provided i~ the b ~ ; - l ~ w s "  wb5ch appears in .  Sect? on 

u ( b )  conce rn i~g  directPo,-st meetilxs. This f e c i l i t a t e s  such prac t ices  
/ - 

as ro t a t i ng  the  p: ace of h1eetir.g~ wliilout f rxmslly amending t h e  by-laws . 
It is suggesi 3d t h a t  the  prese~l  sta.';uLory pzrmissicn f o r  d i r ec to r s  

t o  hold t h e i r  meet.lngs in or outsiCf !:ela~rtire be t rans fe r red  t9 Sectjn n 

l&l(b). 

2. Annual or Other Regular Meetings : Although the l e g a l  requirement 
-- 

of annual meetings t o  e l e c t  d i r ec to r s  i s  ingrained in Delaware cases, 
/ 

t h e  s t a t u t e  sha i ld  spec i f i c a l l y  say  so, as in all new c ~ r p o r a t e  law 
/ - 

revisions. E.g., Model Act  % 2 6 ( p r .  b); COM. 33-326(b) ; N.Y. 602(b); 

CallP. 11 2200; Perma. 2852-SO~(B) (~upp.1963) 

Sectim 224 properly pro tec t s  corpora t ims  from d isso lu t ion  because 

/ This accords with recommendaticns,, eu re pp. 5&, 55-56, 

Subchapter 11. 
P- t o  trGsfer prwisions an d i r ec to r s1  res ignat  m e  and vacancies t o  

m.,d o*h. 593 
Standard PWer or~d Li ht Corp. v. Investment Aseociatee, 

9 601 - -602, 1i.2d &.Ct. 1947), quoting Dufe v. 
TOT. 

/ A few s t a t u t e s  s t a t e  a time f ~ r  annual meetings sub jec t  t o  
by - l a - rva r i a t i a .  Cal i f .  8 2200, Cora. 8 33-326(b). 



they omit annual meetings, bri?, it. wolalr, a l s o  be desi rable  t o  provide 

t h a t  otherwise va l i d  corporate act ions  are not inval idated or  impaired 

3. Spec ia l  Meetings: Many s t a t e s  s p e c i e  in greater  cr l e s s  d e t a i l  

wh? may cull spec ia l  stockholder meetings. It i s  suggested t h a t  the  

common understanding be codified by providing t h a t  spec ia l  meetings may 

be cal led by the  board of d i rec tors  o r  by- any other  person authorised 

by the  b-plawa or t h e  c e r t i f i c a t g  rr insorporar~im. N.Y.~ 602(c); Conn. 

Z! 33-326(c). Beyond this it is unnecessary ( and f o r  Delaware, undesirable)  

t o  ves t  m e d  of f iee rs ,  or  specif ied percentages of shareholders (usually 

l*), with s ta tu tory ,  a s  dist inguished from by-law, au tho r i t y  t o  c a l l  

cpecia l  meetings, although t h i s  t oo  is  done in many s t a t e s .  Model Act 

: 26 (hr .3) j  Ohio B 1701.40(~). 

4. Changing Time and Place of Reer Meetings: This Report 

recaannrvlde delet ion of Section 222's r u l e  against  changing t h e  e ta ted  

p a c e  and time of meetings. Its protect ive  purpose i s  b e t t e r  achieved 

by a d i f f e r en t  s o r t  of not ice  procedure explained - i n f r a  p.ll6, while 

a t  the same time giving Delaware cmporcation8 g rea t e r  f l e x i b i l i t y .  

5.  Court-ordered Meeting bo Elec t  Directorsr  Section 22b is 

enrlnd in pr inc ip le  and has been widely imita ted i n  various forms. Same 

s ta tes ,  e.&, NOT. B 6033 r e f e r  t o  e "substitute annual meetingm or 

f'apecial meeting f o r  e lec t ion  of d i r e c t . ~ ~ s , ~  t o  be ca!led by t h e  

ciirectora o r  a f ixed percen5agge of shareholders (usually 10$) without 

caurt action3 bu t  the  c o ~ ~ l ~ ~ ~ t ~ a  t h a i  any such provision necees i ta te  

outweigh t h e  suppoeed advantage of leaving it t o  intra-caopnrat8 remedies, 



333. 

especial ly  since, in m y  such a f t u a t  ass, the court wil l  sooner or  l a t e r  

ham t o  Qtep in. Accordingly, t he  existing Delaware procedure should 

be continued aa the exclusive method for  dealing with re fuaa ls  t o  summon 

annual meetings. 

Two minor additions t o  Secticn 224 may w e l l  commend themselves t o  

t h e  Camit tee:  

(a )  Since the  f a i l u re  t o  hold a meeting may be due t o  causes other 

tilm recalci t rance ar self-pt-pe hation in aff ice ,  the  s t r t u t e  could 

well defer  for a fixed though brief time period the r i g h t  d "any 

stackhoSderit t o  apply for  a court-ordered election.  See Texas Act .  

2.2b; S.C. 12-16.3(c). Tt, is suggested t h a t  t h i s  neriod l a s t  f o r  bhirty- 
/ - 

days a f t e r  the  date designated therefor; a b s w ~ t  m y  designated date, 

cpplication could be made a f t e r  expiration of th i r t een  months after t h e  

last  annual meeting. Cf. N.Y. fi 603(a)" 

(b) The final sentence of the sug~oated  re-draft would specif*Uy 

recognbe Chancery's plenary jurisdictim. 

Section . Meetings of Stockholders 

( 8 )  Meting8 of stoc%h&ders may be held a t  such place, either 

within or without th i s  s t a t e ,  ae may be designated by @? in the manner 

provided intt  'the by-laws, or i f  not s o  designated at  the priFcipa1 

of f ice  of the corporatian in thls State. 

/ A pocleible attempted abuse might be t o  continue t o  amand t h e  
by-la= t o  defer the date in the  hope t h a t  this  would s t a r t  a new 
30-day period running each t ime .  However, a court would certainly 
disregard any such obviously bad-faith maneuver. 



(b3 An annual meeting of *scihol&rs shaid he he ld  f o r  t h e  e l e c t i o n  

of djrsc ton  and f o r  t h e  t r anaa t io~a  of other business on a da te  designated 

by or in the  manner provided in  t h e  by-lawa. A f e i l u r e  t o  hold t h e  

annual meeting a t  t h e  designated time o r  t o  alee% a s u f f i c i e n t  number 

of d i r e c t m a  t o  cmduct the  busbefis mf the  6or;~orst ion s h a l l  not  a f f e c t  

c tt~snrise v a l i d  corpora te  a c t s  w.  war^ a : i ? : I .  ~,xra or drisaolution of 

t h e  copora t im a c e p t  a s  may bd obherwise s p e c i f i c a l l y  provided 4n t h i s  

T i d e .  

( c )  f f t h e  annual mee-',ing f e i e c t i a ~  or d i r e c t o r s  is not  he ld  

cn t h e  date designated t h e r e f o r ,  tlls directors $hall cause the meeting 

t o  b e h e l d  a s  @on t h e r e a f t e r  as cmvaniant .  If t h e r e  be a f a i l u r e  bo 

hold t h e  annual meeting f o r  a period of thirty days after t h e  date  

designated the re fo r ,  or i f  no date nas been designated, f o r  a per iod of 

thir teen mmt.hs after the  crrgar~fsation of %he c ~ r p ~ r a t i o n  or a f t e r  i t 8  

l a s t  annual meeting, t h e  Court of Chancery may summarily order 

a meeting t o  be h e l d  u on t h e  appl ica t ion of any stockholder, or i n  t h e  
u i t imt  

case  of a carpora tmn / shares of stcrcb r &;I. ?,he app l ica t ion  of any 

member of t h e  corporation, A t  such meetU~g,  t h e  shares of stock, or  in 

the case of a c o r p o r a t i m  without shares of stock t h e  Immbera, represented 

a t  such meeting, e i t h e r  I n  peram or by proxy, and e n t i t l e d  t o  vote 

t h e r e a t ,  s h a l l  consLittlte a quorum f o r  the  purpose of such n w t i n g ,  

notwithstanding any p r w i v i o n  af the cerrtificeta, of incorpora t ion or 

by-lewa t o  the  c:ontrtary. The Court. of Chancery may i s s u e  such arders 

as may be apprq r l ~ t e ,  including, without l imi ta t ion ,  rjrders des ignat ing 

the time and place  of ~ u c h  nipsting, t h e  ;.ecord da te  f o r  d e t e n n i n a t i m  

of stockholders e n t i t l e d  t o  vote, md t h e  form of n o t i c e  of mch meeting. 

/ Draft  subsec)im ( c )  t.:losely f o l l a r s  S e c t i m  2&, whose content  
is transferred t o  t! z draft p v i s i o n .  



(d )  S ~ e c i a l  meetings of the st.o~-.k,,olders may bo ca l led  by the  board 

of d h c t o r s  and by such person m persons as m y  be authorized by t h e  

certificate of incorporation or  by the by-laws. 

3. f i 2 t i ce  of Meetings - 
The Delaware s t a t u t e  should codify no t ice  requirements. This 

a n e a r s  i n  the Model Act, in a11 s t a t u t e s  based an it;, and .in most d 
-' 

tt? vlder s ta tu tes .  A gencral  nrl-Lice requiremen-t; w i L 1  no+ hamp6?r corporate 

a c t i v i t y  or Elex ib i l i t y ,  and i n  soine respects  a c t u a l k  liberalizes 

Delaware pract ice  besides making it definite ard precise an the  face 

of t he  s t a tu t e .  

1. Notice Requirement: This Report reconunsnd.s tha t  the s t a t u t e  

require no t ice  of every meeting, annual, other r eg~ i l a r ,  or  special .  

Contrary t o  fir& appearances, t h i s  allows gre.-il;,t:r fle~ibility. Among 

other things, this permits eihinaticxi n!' S e c t E m  222's eleborate  prmri- 

eiana, seve ra l  timesUlhlga%ed, which in f a c t  compel nrstice when tho ntatied 

t h e  and place of meetings are  chanced. Resides bekg the b e t t e r  p rac t ice -  

and often required in  by-laws--listed corporations are, f u r  p rac t ica l  

purposes, conpelled t o  notice ail meetings. A s  the Wnm stands in 

Delaware, spec ia l  meetings must always be noticed,  -, Bryan v. Western 

Pec. R.P.. , 28 Del.Ch. 13, 23, 35 A. 2d 909 ( ~ h .  1 9 b ) j  see hericm 

/ As of March 19611, a l l  j r lr isdict lons except krizona, Hawaii, 
~ a n o n a ,  Ma j r~u,  N e w  Hamyahire, N e w  Mexk c, Rhodrs Tslanci, Vermont, 
and Puerto ltico had provirrione f o r  not ice  of shareholder meetings. 
Montana, N e w  Jeraey and S o u t h  Ldcota have c l o t  ice requirernenta 
applicable only in spec i f ied  s i ' , ~ a t i o n s .  See taW1aticnl in  1 Model 
Bue. Corp. Act Ann. 4.47, and $ 3 ,  143 (Supp, 1964). N ~ G  of t he  
named s t a t e s  have undertaken s';bstar.%iel corporation law revleione 
and presumably have not  consid~i-ed t h e  iscues involved. 



Hardware Corp. v. Savage A r m s  C o r k ,  3'7 Del.Ch. 10, 135 A.2d 725 (1957). 

And although annual meetings whose place and time remain unchanged 

apparently need not be noticed,  exintirrg law does Pmpose not ice  require- 

ments (includfng e 20 day notice) f o r  changing s t a t e d  time and place. 

It is  l ike ly ,  then, t h a t  m ~ d a t ~ o r y  no t ice  f o r  a l l  meetings i s  probably 

I : @  very dras t i c  change i n  cur ren t  pract ice .  

2. Changing S ta ted  PILgce IIIC Time of Meeting: S~c' I1 .m 222's -.. "- .-.-.- 

r i g i d  (and probably incon-renient) l imi tebions  m cha~lging s t a t ed  dated 

and place  supposedly insure t h a t  shareholders w l l l  kqnw where t o  m e t  
the 

and when; on/assumption t ha t ,  absent auch change, they w i l l  remember 

the da te  ard place, without remi.nder. This beneficent pol icy i s  not 

thwarted by el iminating the 60/20 day requirements, i f ,  in all cases ,  

no t ice  of regular meetings nust be g i v m  a reasonable time (ueual1.y 

10 days) i n  advance. I f  n o t i c e  i.s man.,!a:orSy, then  t h e  d iwc to rv  can 
I 
/ 

r ead i l y  adjuet meeting dates and 'Locatioris as seem best- (assuming 

good-faith act ion) ,  and shareholders w i l l  be assured of notice. g i t h  

no t ice  alwags required, d i r ec to r s1  parer t o  change meeting dates  i s  less 

ap t  t o  be abused. See In the Mat,ter of Seminole O i l  & Gas Corp., 

38 Del.Ch. 549, 552, 155 A.2d 887 ( ~ h .  1959). Although d i r ec to r s  m y  

a l w e y ~  possibly abuse t h i s  power, t he  threat does not  seem s u f f i c i e n t  t o  

veet  shareholders with exclusive power t o  al ter  meeting dates,  as 
/ 

Seninole i nd i r ec t l y  suggestedF 

/ Use of the  phrase ''by or  i? the matter p rwided  i n  the 
b p l a G 1 l ,  suggested in t h e  r ed ra f t ,  supra ~.113-4 f a c i l i t a t e s  t h e  
se lec t ion  of date or  place. 

d See a l s o  l e t t e r  fro-c John Mulford, Esquire (of Drinkcr 3idc'U.e & 
Rea Fhiladelphia) t o  Hon.Clarence A. Southerland, Ju ly  8 ,  196h p. 2. 



3. Notice of Ragular Meetings: I n  a few s t a t e s  not ice  of regular 

meetings may be dispensed i f  the :by-laws designate the  time and place 

of meeting, and no change of tima or place has been made. This is 

not recononended f o r  several  reasons, F i r s t ,  it would reinvolve the 

st.n,tute i n  the  problem of changirgda1;e and place, contrary t o  t he  

rec~mmenclatim above. Second, assuming t h a t  t h e  o r ig ina l  shareholders 

ber i  of the  requireme~t ,  transfereas are unlikely t o  knw or seek & 

the by-law provision. The r o ~ u Z t  is ,  in  practice,  t o  d ; s f rm~hJ .se  many 

shareholderg for l ack  of knowledgeg ~ h a r e h  older inac t  ion assuredly 

needs no encarragement. Third, it assumes t h a t  shareholders, even i f  

they once knew of t h e  met ing  date, w i l l  rsmernber it from year t o  year. 

Finally, a general notice requirement without, s p c i a l  =ceptions !XI s the 

m r i t  of simplicity and definiteness,  besides being i n  accord with normal 

s ta tu tory  practice i n  t h i s  d Q u n t ~ ~ .  

b. Notice of Special Meethgs: It is recc?!mended t h a t  Ilelawure 

follow the  grea t  majority of sta tes  i n  requiring by s t a t u t e  a 

statement of t he  purpose of any spec ia l  meeting, thus codifying t h e  

resu l t8  of Bryan v. Western Fac. H.R., supra, and American Hardware - 
Corp. v. Savage Arms Corp., supra. A l l  s t a tu t e s  based on t he  Model Act - -era- 
do so, a s  New ~ o r k h n d  Connecticut. A few s t a t e s  incluclhg Ohio, 

Virginia and Nevada (surprisingly enough) go fur thur  and require  s t a t i n g  

the  purpose of a l l ,  including annual meetings While this Report regards 

t h i s  oa the  preferable s ta tu tory  provision, it is not indispenabble 

t o  fairness;  p rmy statements, i n  e f fec t ,  compel t h i s  f o r  l i s t e d  corpmatione. 

5 .  Mechanics of Notice Giving: The d ra f t  s t a t u t e  adopte u se fu l  

p r o v i e i d  from the  Model Act, New Pork, and other e t a t e s .  See d r a f t  

subsection (b ) . 



6. Adjourned Meetings: S ~ v u r a l  3 t ~ t e s  now speclf i caUy  dispense --- 
with nabiae when a meeting ie adjou-ned and then resumed, although some 

requll-6.: it FP the mee$ing is  meumed rnoro than 30 days l a t e r ,  or if 

o now record date is f*.od, %,A, New YOrk 605(c). The l a t t e r  ce r t a in ly  

sbsential ,  and the .formor i a  f a b e r  .to shareholders e3paciaPly i f  any 

I-.,:. ':less can be t rmsac t ed  e :  the resumed meeting which was allowable 

3, .  .5'12~ adJmrned n s s t i n ~ ,  as statwbob usually allow, 

SectiD n -.- ?;::i.ice - of Meetings 

(a) Whenever under the p r o v l s i a s  of t h i s  Title  lar re holders are 

required o r  permitted t o  take any action a t  a meeting, wri t ten or 

printed nutice s h a l l  s t a t e  the place, date, and hour of the  meeting, 

and in the  case of a special meeting shu l l  s t a t e  the  purpase or  purposes 

fcr which the meeting is  celled. 

(b) A copy af the not ice  of any meeting of t he  etcckholder sha l l  

be given, pereonally or  by mail, not l e s s  than t e n  nor more than f i f ty  

days before the  date of the  met ing,  t o  each stockblder e n t i t l e d  to 

voted a t  such Weting. If w, not ics  is given when deposited in 

the United S ta t e  m , d l ,  postage prepaid, di rected t o  the  sbckholder  - 
a t  h i s  address as it appears in the record of stockbuSder8. 

/ 
An 

af f idavi t  of the  secretary or  of the t ransfer  agent of the, corporation 

tha t  the  n o t i c e  hao been giver1  hall, i n  t h e  absence of fraud, be prim 

fac ie  evidence of the  f ~ c t a  ~tc l t ed  therein. 

/ New York Section 6&(a) a l s o  provides t h a t  not ice  is t o  be given 
a t  aFaddress which t h e  shareholder requests i n  writing. This seems a 
needless refinement, but  if adopted, the s t a t u t e  should, unlike New York, 
p rwide  t h a t  the  corporatian or t r ans fe r  agent has assented t o  the 
extra burden of observing dual addresses. 



( c )  When a meeting i.a adjourned t.o another time or place, tmlesa the 

try-lawe othswise requiro, notice meed not be givmof the ad,joumed 

meting if the time and place themat wm announced at, the meeting at 

which the adJoumnt  is taken, and a t  the adjourned meeting the corpar- 

n',~.vn m y  tramact any busim~sa whlch might have been transacted an the 

:~:~,;-inal d&s of the meet ing .  If the adjournment is f ~ r  mare than 

tk,i.r.t.y d a p ,  or jf after the n4, jw;~nent  a new record c!n.,c; .'-s f i x e d  

f br .:,he adjourned mesetk.g, R I :.!,lcs cl" t h e  adJourned nc .?ti;% shal l  be 

given $0 each ehareholder of .-~,:c.rd entitled to aote a t  the meetfngs. 

C. ?&c crd Date 

The several pcedums  authorized by Seexi m 21 213 and 213 permit 

corpusation8 t o  Fix a deedline far datenh%nbg Vne shareholders entitled 

t o  vote, peceive notices OP dividende, otc. O f  these three devices, the 

record date procedure is mut ~rsed, ar9 <.-hat s t o r k  tslv~ofers be can- 

tinurnsly recorded after tho record data Instead of rJ1.a them up whi le  

the books are "loeed*. Either practice makes inapplicable Section 

212'8 dirfranchisemant of stock trermfsrsed within 20 d a p  before an 

It is not clear what, suhtantive purpoee is now served by Section 

212' s disfranchisement prwho,  unfq~e t o  Delaware law, -cia- since 

equity a m  compel a record m e r  to give a proxy t o  a subsequent purchaser. 

In r e  O l m t  Portland Cement Co., 26 Del.Ch. 32, hl-43 21 A. 2d 697 (19hl). 

Ih.n if the nevidglt purpoac)" Is t o  facl l l tate deterraining shareholdere 

a t i t l e d  to vote, etc';, Stmdemd Scale & Supply COT. v, Chapped, 16 

De1.Ch. 331, 336-337, lbl A t l *  191(1928), th la  parpose is just a8 w e l l  

effeatuPbd by Sectian 213's recosul-dete and book-closing procedures, 



la)* 

Abaent some other spec i f i c  reason to r  retaining the  d i ~ f r a r ~ c h i s e m n t  

provision, it should be s t r u c k  aa obsolete. 

N o t  only is t h e  recard-date procedure customary today, but N.Y. Sus.  

Cap.  Leu 8 60& mkee it the  exclusive mthod,  and abol ishes  t he  o lder  

book-closing technique. S. C .Code 12-16" 6(a)-(b) makes it appl icable  

vL'?less t h e  by-laws authorize c los ing t he  books; most other  s t a t e s  authorize3 

book-closing unless t h e  by-laws p rwide  f o r  f i x ing  a record date. Tt 

is  suggested tha t ,  l i k e  New York, Delaware make the  record-date procedure 

exdusive, but t h a t  if book-closing is re ta ined,  it be t r e a t e d  as :an 

a l t e rna t i ve  t o  b e  authorized by t he  by-laws. 

The SO-day maximum l i m i t  &s customqv ever,ywher.e, bu t  most s t a t e s  

now aLso specii'y a lO-day minjmum l i m i t  (in t h e  case of mee thgs . )  

Model Act Section 38, N.Y.Bus.Corp. Law 8 604(a). It is a l s o  customary 

for s t a tu t e s  t o  specif'y a record date  when a by-law o r  reso lu t ion  f a i l s  

t o  do so. 

The following draf t  would accomplsih these purpaoea s i ~ d  alsn fits 

in with New York Stock Exchange requirements: 

Sect ion . RecordDate - 
( a )  In  order t h a t  t h e  coaporatisn may determine the  shareholders e n t i t l e d  

t o  notice of or t o  vote a t  any meeting of s h ' t ~ e ~ ~  or  any adjourn- 

ment therof, or  e n t i t l e d  t o  receive payment of any dividend or 

nthor  d i s t r i bu t i on  o r  al lotment of arw r j ~ h t . 3 ,  or entit led t,o 

exercise any r igh t8  in  respect  of any change, conversian o r  exchant:c 

of shares or t o  give ccnsent thereto,  or  f o r  the  purpose of any 

other lawful action,  t h e  board of d i r ec to r s  may fix, in advance, 

a record date,  which s h a l l  not  be more than f i f t y  nor less than 



121. 

t en  days before tile: 4 :' I -  , 1, --.c*t,ing, nor  more than f i f t y  days 

p r i o r  t o  any other act ion.  

( b )  If no record date  i s  f ixed:  

(1) The record date  f o r  dotermin 1g shareholders e n t i t l e d  t o  n d i c e  

of or  t o  vo te  a t  a meeting of shareholders s h a l l  be a t  the 

close of business an t h e  dey next preceding t h e  day on whlch 

notice i s  given, or, if no not ice  i s  given, a t  t h e  close 

of business on t h e  day next preceding t he  day on which t h e  

meein t g  i s  held. 

(2) The record da te  for determining shareholders for any o t h e r  

purpose s h a l l  be a t  t he  c lose  of business on t h e  day on which  t h e  

board of d i r e ~ t ~ o r s  adopts the  reso lu t ion  r e l a t i n g  thereto.  

( c )  A determination of sharehoiders of record er.t6itled ho not ice  of o r  

t o  vote a t  a m e t i n g  of sha r eho lde r sha l l  apply t o  any adjournment 

of t he  m e t i n g ,  unless a new record da te  is  fixed f o r  the  a d journsd 

meeting. 

The foregoing provision,  based an the Model Act etld e spec i a l l y  New Pork, 

eliminates disfranchisement and bock-clesing and mikes t h e  record d a t e  

procedure exclas ivei  Subsection (b)  spec i f i es  the  record d a t e  when none 

is set. The *aft provision d i r e c t l y  empowers t h e  d i r ec to r s  t o  set t h e  

record date,  without f u r t h e r  by-law authorization,  unl ike  present  Sec t ion  

213. A "catchal l  c lause"  i s  added ("for t h e  purpose af any other lam.fuP 

actionn).  Like Section 213, d r a f t  Subsection ( c )  appl ies  t he  record da t e  

t o  adJmrned meetings, but authorizes a new record date  i f  desired. 

Sectinn 213's f i n a l  clause (beginning "only such stockholders as s h a l l  be 

stockholders of record. . .) i s  dele ted as  redundant; t h e  dele t ion 

re inforces ,  r a t he r  than weakens, Chancery j u r i sd i c t i on  t o  determine t h e  

sharehalders equiably entitled t o  vote, as does subsection ( a ) ' s  i n t rwnc tn ry  

klause ("In order that t h e  colt.pof.ation may determine the sharehol.tlers 

en t i t l ed ,  Itetc. ) 



D. Other Frc. . , s i r j n ~  on !lotice 

1. Waiver of Notice: In conne~ t~ ion  w i t h  notice of dirsctor.sl  

meetings, Report supra a t  63-64, it has been suggested t h a t  attendance 

a t  a meeting automatically effeot a not ice  waiver, without requkiplg 

signatures t o  wri t ten  waivers. A s  with di rectore ,  an exception should 

be made f o r  a "special appearance1' of a ahareholder t o  p ro t e s t  the meeting 

because not  lawfully cal led or convened. ~ c c o r d i n ~ i $ ,  Section 229 

should read ae follows; with some s impl i f icat ion of present language: 

Whenever any notice i s  required t o  be  given under t h e  pr  w i s i o n s  

of t h i s  Chapter o r  of the  c e r t i f i c a t e  of incorporation or by-laws, 

a written waiver thereof,  signed by the  person enti t l-ed t o  nctj.ce, 

whether before or a f t e r  t he  time s ta ted , there in ,  shall be deemed 
/ - 

equivalent t o  notice. Attendance of a person a t  a meeting of 

shareholders s h a l l  cons t i tu te  a walver of notice of such meeting, 

except when the  shareholder a t tends  a meeting f o r  t h e  express purpose 

of objecting a t  t he  beginning of t he  meeting, t o  t h e  t ransac t ion  

of any business because t h e  m e t i n g  is not lawful ly  callet l  o r  

cmvened. Neither the  business t o  be transacted a t ,  nor t h e  purpose 

of, any regular or spec ia l  nlesting of t he  shareholders need be 

specif ied in any wri t ten waiver of no t ice  unless s o  required 

by t h e  by-laws. 

d This sentence c lo s ly  t racks  Sect ion 229's language (with 
redun an t  omissions), but a more precise  expression of t he  same 
idea i s  a8 follows: nNotice of a meeting of shareholders need no t  
be given t o  any shareholder who s igns  a waiver of not ice ,  in  person 
or by praxy, either before or  a f t e r  t h e  meeting. 'I See N.Y. I 606 
( f i r s t  sentence). 
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A shareholder should ,  ofcou~*se,  ::c? allowed a r j u r i s d i c t i o n a l l  objection, 

but he must make it, as t h e  above provision spec i f ies ,  a t  t h e  beginning 

of t he  meeting, r a the r  than wait around t o  see how the  meeting progresses 

and then object  when th ings  go against  h i s  wishes. The l a s t  sentence 

s t a t e s  a r u l e  of convenience. Adoption of t h i s  sec t ion  does not  a f f e c t  

t he  doctrine of In t h e  Matter of Seminole Oil & Oaa Corp., 38 Del.Ch. 

549, 155 A.2d 887 (~h.1959) (waiver of not ice  cannot be used t o  defea t  

a p r i o r  judgment of Chancery]. 

The draft provision has been worded in terms of shareholder meetings, 

on t he  assumption t h a t  a likce provision w i l l  be inserted in the 

provision an d i r ec to r s '  meetings, as suggested - supra p. 64. Wi ths  o m  

language changes (which will be submitted, i f  des i red)  a s i ng l e  provision,  

applicable t o  a l l  meetings, can be draf ted;  but t h i s  should go along 

with def in i t ions  and other general provisions, i n  a new subchapter a t  

t he  beginning of t he  s t a tu t e .  Sf. the  organlaation of the new New Pork 

s t a tu t e .  

2. Prohibited Notice: Sect ian 230 requires  m changes i n  i ts  

wording. A s imi l a r  provision has beer1 adopted in New York (Sectl. on 

108(b)) and in a fow o t h e r  s t a t e s .  However, the  sec t ion  t i t l e  could 

be b e t t e r  s t a t e d  as: "Notice Dispensed with When Delivery Prohibited.  " 

It, too, should appear i n  the new subchapter containing provisions of 

general application.  

E. Proxies 

Section 212 c ontalns a l l  indispensable rules relathg t o  proxies. 

It ehould be made clear, however, t h a t  the r i gh t  of proxy voting appl ies  

not  only a t  meetings but t o  shareholder action without a meeting 



authorized by Section 229. F n ; .  ~t,m~pJ.t, NIY.Bus.Corp.Law 8~609(a )  s t a t e s  

that:  
b 

Every shareholder en t i t led  t o  vote a t  a meeting of shareholders 

or t o  express crmsnet or dissent without a meting ma3 authorize 

another person or persons t o  ac t  f o r  him by proxy. 

Section 212 gives proxies a three-year l i f e  unless 6% lmger period i s  

stipulated. Since the  longer period may be, required, t he  choice of th ree  

years, or eleven mmths,(aa in N,YPBus.Corp.Law 3 609(b), is arbi t rary;  

marewer, for  l i s t e d  corporations, eleven months framdete is the limit, 

thereby preventing continued use of proxies a t  annual meetings w i t h  out 

resol ic i ta t ion.  No change on t h i s  point  i s  needed. 

A scat ter ing of s t a t e s  have, a f t e r  careful  stu@- of t h e i r  L w s ,  

adopted s ta tu tory  ru les  codifying much agency low applicable t o  proxies. 

Although not essent ial ,  t h i s  practice has the  usual advantages of 

codi f ica thn ,  and dispenses with case-law research f o r  many ~ i t u a t ~ i o n s .  

The u t i l i t y  of such ru les  should be considered not  elore. from the l a k y e r l s  

standpoint, but t h a t  of the l ay  businessmen ( including proxg-holders ) 

in the heat of a meeting. Some of these provisions from various s t a t e s ,  

are set for th,  with bsief comments on .their r @ l ~ t i v e  des i r ab i l i t y  and 

attrectivenesst  

1. nDefiniti~n''.Of Proxy: Model Act Section 31 (par.3) and a la rge  

number of a ta tes  specif ical ly  r e q u i m t h e  prcgy t o  be tpauecuted i n  

writ ing by the shareholder or by his duly appointed attorney-in-fact." 

Four e ta tes  go further and, with minor v a r i a t i m s ,  .. r 7 

add tha* a telegram or cablegram "appearing t o  have been transmitted by 

a shareholdert1 is an effective proxy, e.g., Ohio 11701.M; S.C. 8 12- 

s 
16.1L, N.C. s 55-68, and Conn.Gen.Stats. 8 33-336(a) which a lso  includes 



"a photographic or s i m i l a r  reproduction of a proxy." T h l v  w m l d  ro inf-orce  

t h e  judicial rule t h a t  "whatever reasonably appears t o  be a p r a x ~ ~  of n 

ahareholder e n t i t l e d  t o  vote a t  an e lec t ion  i s  e n t i t l e d  t o  a prime 

f a c i e  presrm@tion of v a l i d i t y . "  Standard Parer  &.Light Corp. ,-r. - 
Investment Associates, Inc. 29 Del.Ch. 593, 607, 51 A.2d 572 ( s e c t .  

2. Revocation of Proxy: The ordinary proxyf s r e v o c a b i l i t y  i s  

expressly s t a t e d  in m y  a t a t a s ,  including New York, Cormecticut, 

Pennsylvania, and others .  a, ''every p r o g  s h a l l  be revooable a t  

the pleasure  of t h e  shareholder executing it, " N . Y . ~  609( b) . 
O f  spec ia l  usefulness,  and recommended here, a r e  prcmisions dhich 

p r o t e c t  t h e  c o r p a r a t i m  fram revocat ion by death, supervening incapac i ty ,  

or shareholdor ' s  presence a t  t he  meeting, absent s p e c i f i c  and t ime ly  

nOC;lce t o  an appropr ia te  person.   or edranple, New Turk 8 609(c )  

spW&fically deala with a shareholder '3 deem, and S m t h  Carol ina  

12-16.lk(c) s t a t e s  a simlar r u l e  for supervening incapac i ty  o r  

appearance of a shareholder a t  t h e  meting. The fol lowing language 

is suggested: 

The author i ty  of t h e  holder of e proxy t o  a c t  f o r  a shareholder 

e h a l l  no t  be revoked by *,he death, supervening incapaci ty ,  or  

presence a t  t h e  sharehoidersf  meeting of t h e  shareholder  who 

executed the  proxy unless be fore  the a u t h o r i t y  ia exerc ised,  

wr i t t en  not,lce of such death, incapaci ty ,  or presenee a t  t h e  

meeting is  received by t h e  corpora te  o f f i c e r  r espons ib le  f o r  



/ .- 
~ i n t a i n i n g  t h e  list of shareholders. 

3. Klscellaneoue Provisions : Under Conn.Gen.Stats, 33-336 

unless t h e  proxy otherwise provides, (1) i t  covers a l l  vot ing shares  

oaned by t h e  person executing i t ;  and ( 2 )  the  proxy-holder may appoint  

mubsti tutes to  a c t  f o r  him; ( 3 )  The s t a t u t e  a l s o  s t a t e s  a s p e c i a l  r u l e ,  

s w o e p t i b l e  to  v a r i a t i o n  i n  the  proxy, f o r  voting by mul t ip le  proxy- 
- / 

holders. Cf. voting of share8 owned hy severa l  f i d u c i a r i e e ,  

F. S toclrholder. L i e t  

Section 219 i e  sound i n  : : ~ b ~ l % i w e ~  but severa l  refinements are 

worth considering i n  vie* of the  use of computers and o t h e r  b w i n e e s  

oaohinee by l a rge  corporat ions.  
/ 

1. Spec i f i c  reference  should be made to the t r a n s f e r  agent- 

rho normally maintsine s l a r g e  corpora t ionta  stockholder l i e t ,  -,, 

New York Oaation 607 (''A l i s t  of ehareholders , , , c e r t i f i e d  by the  

oorporrta o f f i c e r  responsible  f o r  i t8  preparat ion o r  by a t r a n e f e r  

agent. . ."); Several s t a t e s  alno provide t h a t  the  shareholder l i e t  

/ Compare C0nn.Gen.S tate. 33-336(d) concisely summarizhg 
t h i s  (and other  ru lee )  by providing tha t :  "A prcury e h a l i  be  revocable 
at w i l l  . . . but revocation a h a l l  not a f f e c t  any vote o r  o t h e r  ac t ion  
there tofore  taken. The corporat ion may treat any duly executed proxy 
ar not  revoked and i n  f u l l  f o r c e  and e f f e c t  u n t i l  i t  reoeives  a duly 
exeouted instrument revoWng i t ,  or duly executed proxy bearing a 
later date o r ,  i n  the  caoe of death o r  incapaci ty  of t h e  person executing 
tho samo, wr i t t en  n o t i c e  thereof." 

/ "Unleeo t h e  proxy o t h e m i e e  providee . , . (2) i f  au thor i ty  
ri t h  r Z p e a t  to  t h e  .&me ehares la oonferred upon two o r  mare agente,  a 
majority of those present  st the  meeting may exercime a l l  powers 
oonferred by the proxy o r ,  i f  only one 1. prement, then thst one may 
do 80. If the agente preeent are divided aim t o  t h e  manner &. voting 
o r  taking ac t ion i n  any particular oase and there i e  no major i ty ,  t h e  
voting of suoh @hare8 or  o the r  a c t i o n  s h a l l  be prorated." 

/ Section 219's l i m i t a t i o n  t o  "o f f i ce r  who has charge of t h e  
r tock ledgerw ie too r e e t r i c t i v e ,  and should a t  l e a e t  r e f e r  t o  the  
*offioer  o r  agent, *' aa i n  Model A c t  Section 29. 



127. 

may be kept at  the  o f f i c e  of the t r anefe r  agent  o r  registrar, s., Va. 

Code P 13.1-30; 3.C.Code 8 12-16.7(a), o r  a t  t h e  p r inc ipa l  place of 

busineee o r  a t  the  p lace  of meettng, st the corpora t ionee  option--a 

d i s t i n c t  aonvenlence. Agsin, a t  l e a e t  one state h& a s p e c i f i c  provision 

to  the  e f f e c t  t h a t  a atoc::I\older l ist  need sot be prepared i f  the etock 

b o o b  thomuelves c l e a r l y  g i v e  t h e  necessary i n f o r m t i o n  regarding t h e  

stookholders e n t i t l e d  to  vote ( including addresses,  number and claee  of 

a 
shares), S.C.Code 8 12-16,7(a), This  provision i s  espec ia l ly  useful to  

tho s-11 corporat ion,  but i t  m y  well  be adaptable t o  tho l a rge  enter -  

p r i e e  as w e l l ,  

2. The r u l e  of a v. Moon Motor Car Co., 17 De1,Ch. 176, 184, 

151 A t l .  298 (Ch. 19301, may be conveniently codif ied  a e  i t  is i n  Model 

Act Sect ion 29. The cx ia t ing  sanction f o r  non-compliance ( d i s q u a l l f l u a t i o n  

from o f f l o e  of d i r e c t o r s  wi l fu l ly  refusing t o  comply) i e  of minimal 

importanoe and, of necesei ty ,  does not  apply t o  a t r anefe r  agent ,  and 

8hould be deleted.  In the  event of a sharply contested e l e c t i o n ,  very 

probably any defau l t  w i l l  be corrected a e  an lnoident  t o  any l i t i g a t i o n  

undor 8 tate l a w  or under the  SEC proxy r u l e s .  Aside from a few other  

j u r i e d i c t i o n r  d isqual i fy ing defaul t ing  o f f i o e r e ,  o ther  e k t e  Statutes 

provide a sanct ion e i t h e r  i n  t h e  form of dmmgee to  the  b j u r e d  otockholde, 

sea  Hodel Aot S e o t i c ~  28 and its progeny, or a s t a t u t o r y  penalty i n  a 

f ixed amount, u., N,J.Stat,Aan. 8 14:lO-5, o r  by requiring adjournment 

of tho meoti ng pending complianoe, u., Va.Codo 8 13.1-30. Cer ta in ly  

tho l a t t e r  is moat affective f o r  compelling oopaplainoe, s i n c e  the  

thrent  of a postponed meeting w i l l  l i k e l y  i n d w e  m a x i m u m  care i n  

advatme; but  i t  does m n f e r  an undue degree of disruptive power on a 

ahareholder oontemting poesfbly inaubmtantial defeota. The suggeeted 
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r e d r a f t  oontains no sanct ion  and d e l e t e s  the  d iequa1 i f i ca t ion  of 

of f  i c a r s .  

3. mdor  tba suggested r e d r a f t  0 4  Sect ion  219, the  list speaks 

as of t h e  rv.:ord date.  See Report, ~I='I_ a t  pp. 119-12L The list mrls t 

be a - ~ f n t l a b l o  f o r  ten dxye (as st present )  OY f o r  n h a t e v s ~  perlod of t i m e  

a f t e r  n o t i c e  of tho meeting i e  given,  aee  Report ?=a, at 118 . 
4. The r e d r a f t  makes the  votinz l ist  requirement app l i cab le  t o  

a l l  meetings, and no t  merely to e leo t ion  of d i r e c t o r s  a3 i n  present  

Sect ion  219- Besides Delaworc, only Indiana, K&?sas, Michigan, N e w  

Jereey,  and Puerto Rico eo 1inr.it i t ;  and t hese  s t a t u t e s  have not  been 

recen t ly  reviead o r  e tudies. 

5. The f l - s t  sentence of Sect ion  220 is t rans fe r red  t o  the  

r e d r e f t  of Sect ion 219 t o  which i t  is c h i e f l y  relsvant .  The phrase 

"only evidence" is ohangad t o  'tprima f ac ie"  evidenoa which, i t  is  

submitted, more accura te ly  r e f l e c t s  dec i s iona l  law t h a t  Chancery i e  

not  bound by the  etock t r a n s f e r  books. Also, the  now customary 

phrase "stock t r a n s f e r  books" is employed i n  l i e u  of "stock ledger," 

See Model A c t  Sect ion 29. 

6. New York Sect ion  687, and Model A c t  Section 29 ( revieed as of 

1984) ,  do no t  r equ i re  t h e  list t o  be a v a i l a b l e  before t h e  meeting, bu t  

only at the  meeting, r e l y i n g  on t h e  e tockholder le  ordinary inepect ion  

right. i f  he seeks or needs information i n  advance of t h e  meeting. 

However, if the  l i a t  must be prepared and available at t h e  meeting, i t  

.mama no hardehip t o  make i t  a v a i l a b l e  a redeonable t i m e  be fo re  t h e  

m e t i n g ,  as i t  is now in Delaware. 



Seetion 219 Voting Wet  (redraft) 

The o f f i c e r  o r  transfer asart having charge of the  stock t r ans fe r  
/ - 

book6 of a uorpc?atior s h a l l  i n  oPvmaa of my msa t iw  of stockholdere 

prepsrs a rcnyiotc  l i n t .  of 8tcoltholCern RP r~f the reaord dsLe nho sr3 

ant1;lod to vote a: t h s  meeting, Suc3 ltst &a11 be azwxubgsd AG 

c\lphabnticai order and c h s l l  chow the addresa o?! and number of aharea 

regio tered i n tho npae 01 ead: n tookholdex- PW G pariod beginning upon 

the Gate when not ice  of the ~1c:e:ir.d 13 given, and i n  no event lcss  than 

ten drys prPor t o  tlre dGta of  tho meeting, such i i a t  ehall be kept on 

f i l e  a t  the o o r p o r a ~ i o r , ' ~  pri.lci.pa1 place of bualnese within t h i s  State 

or at the  pla?e wbare the meetlag is  to  be held or at the o f f i c e  of i t e  

t raneier  agent o r  r eg i s t r a r ,  aqd ahal l  be avai lable  f o r  inepeotion by 

any otockholder a t  any t i m e  dur?.ng ordinary b u s i ~ o u s  hours. Such list 

sha l l  a l s o  be produaed end kept  npm at the elm0 &?d plaoe of the  

maeting and s h a l l  be ava i lab le  f o r  inepeotion by a y  stookholder during 

tha whole t i m e  of the  meetlag. 

(b) A list of rtookholdera noed not be prepared ns required 

by 8ubseotion (a) i f  tho otoak t raa r for  book. readily ahow the information 
%. 

requirod to  appear in the l i o t  of stooWoldora e n t l t l o d  t o  vote at t h e  

maeting. 

( c )  F811we to  complfi with #a requirs lonto of t h i s  sec t ion  shall 

not a f f ec t  the va l id i t y  of any aotfon taka  at the  meeting, 

( d l  The o r lg lna l  or dupl los ta  s t o c k  t rans fe r  book. # h a l l  be prima 

faoia  evidenoe of the stoakholder8 en t l t l od  to QxslPlne tha l i a t  required 

by sub8oatlon (a) or the otook t raaa ie r  b o o b  or t o  vo te  in peraon o r  

bp p- a t  tho meeting. 



G .  Quorum 

1. Under Secticm 216, that cer%. i%lcate  of Incorporat ion or t h e  

by-laua dstsrf:tnee a ?Lorum. This f s prsscm~bly  ouf.t.4.cient t o  au thor ize  

e gzeater  .than-~b~jori :y or  even ~ l m o u s  quorum re$r~;~-menl: (arr may 

be cieoirou Irr cl.oee co-poratLonr). Prea~w~ably I t  a i ~ c  perr.rlt# any 

leseer n m b e r  a? n qu?rm, in aacord with the common '~1.w rule that any 

number of eharshol.dert, oomprlae a crcarum a t  m y  Iawf ul ;y convened meoting. 

Some states, fearing ahuee, fallow Widel Act Section 30 ( f i r # t  sa:~tenco) 

i n  yc~sbid.ling a quorum of lsrlsl th?.. one- rlalrd of the eharao e n t i  t i e d  t o  

v0t.e a t  the  ff i~eting,  @3., New YOTI( 608Cb); Virginia 4 13.1-31; and 

about thirteotn o thers .  A nmber  of states cue stricter m d  fo rb id  a 

quorum of l eee  than a major1 t y  o f  shares e n t i t l e d  t o  vote st the  meeting, 

%A. , Califounl PI, Maryland, Pennsylvsniru; aad ta number of othero. 

Thte Report regma a floor am desrlrable, -d raroommgllds mettin8 i t  at 

one- t h i r d  of the  ehsras enti t l l~ed t o  vote at  the p a r t i c u l a r  m.etlnpc. 

Thi8 allow8 all needed flexibility, 8ino6 quorum oan vary from one-third 

bo unm~tmoue; md, at the  aar~e t h e ,  pro tea t r -ehareho ldero  aqalnat 

corporate  ac t ion  by an very emall nlrabes of aharm, espea ia l ly  ooncridaring - / 
t h a t ,  abmeat contrary provision, 81 majority of a quorum can acrt. 

I n  a l l  evante, t h e  mnmller the  quorum, the g r e a t e r  the need f o r  notioe 

of a l l  r s e t t n g a ,  a4 reuommonded #lopre pJ15-119. If t h e  one-third 

l i m i t a t i o n  is daafrad, t h e  following should be added: 

In no event shall a quoru oonefot of h o e  than 

one-third of the aharea e n t i t l e d  t o  vo te  at the meeting. 

/ Thus, even i f  the s t a t u t e  r equ t r sd  1/3 of tho #harem t o  
oonmtitute a quorum, 1/6 of the ahare8 p l w  sae o o a d  a t i l l  lawfully 
take rot ion.  
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2. A t  l e a s t  four teen ju r i sd ic t ione  ( including New York, 

Connecticut, Ca l i fo rn ia ,  and Pennsylvania) expPic i t ly  codify the d o c t r i n e ,  

represented by several. Delawake d e c i s i  ons, t h a t  once quorum i s  

eat:-klisl ,.:8.1 wi , c!rawa.l of sh?.reholders does not  break i t ,  a-v !I the 

meeting F.;., con .: nue to a c t .  In  Delaware, see  ~t4terb;,r:;~ v, Conso l ida ted  

Coppc5n>-d$s Cor,,, , 2f; Del.Ch* !, 15, 20 A,2d 743 (C?, 4 C l )  : Duff?? v. 

Lof L, Inz., 17 DL-1.Ch. 140, :.'4a-P5q9 151 A t l .  223 (CF ?-930.1; @ y : G z  

-7. C_olut;tbia Bak',;:h&@,, 16 D21, C? 263, 368, 145 A t !  115 <Ch. 1329). 

Thc i'ollowing language is su,!ges', .:c: for considera t i  on. 

When a quorum is once yrasent  to  organize a m e t i n g  

of stockholders,  the  meeting may continue to  do bus iness  

notwithstanding t h a t  t h e  withdrawal of s tockholders leaves 

less than a quorum present  unless the  by-laws s p e c i f i c a l l y  

provide otherwise. 

3. A t  l e a s t  eighteen states (Including Ca l i fo rn ia ,  Pennsy lvan ia ,  

Michigan, N e w  York, and Virginia)  expressly state, with language 

va r ia t ions  : "The shareholders present  may adjourn the  meeting d e s p i t e  

the absence of a quorum." N.Y. $ 608(d). 

4. Section 216.8 quorum r u l e  for non-stock corporat ions c o u l d  

oonvermiently be t r ans fe r red  t o  Sect ion 215. See l n f r a  a t  . 
H. Vote of &hareholders 

A s  i n  the  case of quorum, Sect ion 216 permits  the  c e r t i f i c a t e  

o r  by-laws t o  f i x  t h e  necessary shareholder vole ,  unless t h e  statute 

otherwise s p e c i f i e s ,  u., f o r  merger, d i s so lu t ion ,  e tc .  Today 

s t a t u t e s  usually s t a t e  the  vote  neceseary f o r  shareholder a c t i o n ,  

absent contrary provision i n  the  s t a t u t e , c e r t i f i c a t e ,  o r  by-laws. 



Cf. Investment Associates In2. v, Standard Power & Light C o r ~ . ,  29 D e l .  

Ch. 225, 234, 48 A.2d 501 (Ch, 1046), a i f ' d  29 Del.Ch. 593, 51 A . 2 d  

572 (S.Ct. 1947) (majori ty of votes  oaet  absent  express contrary 

pro-i sion', . 
The Pomi : t3e ma!? wish t o  consider speoif icall:. ~?ov:c;l zg f o r  

the nenesnary vn,ts, b t h  f o r  e.l.eotion of d i r e c l : ~ r o  and dt t  other meetings. 

1. Shareii~llder Action A E ~ n e r n l l y :  L e a v i n ~  arl it Ge*: !.io~.s zf 

d i r e c t o r s ,  s t a t u t e s  e i t h e r  rzaet; re laerely a *%nmcl;ori ty', a i  thout  f 8 i r t h e r  

spe - i f i ca t ion ,  Tenn.Code Ann. 49,312, o r  a "maJority of t h e  s h a r e s  

r e ~ r e s e n t e d  at  the  meeting at?? a,:. ;:Itled t o  vote," Model L c t  Section 30 

(eecond sentenoe) , o r  a majoritj of the quorum p r e s e n t a t  a meeting, 

Conn.Gen.Stats. 8 33-329(b), o r  "a majori ty of t h e  votes  cast at a 

meeting*', a., N.Y. # 614(b). The last rule f a  pre fe rab le ,  c e r t a i n l y  

i f  the s t a t u t e  r equ i res  a minimum quorum present ;  and i t  accords with 

Delaware caae l a w .  

2. Elec t ion of Directors: I t  is, of course,  accepted tha t  I n  -- 
aorporate meetings, d i r e c t o r s  need no t  receive  an abso lu te  majori ty of 

votes t o  bo elec ted ,  but  only a p l u r a l i t y .  Four s t a t e o  heve acpresaly  

s t a t e d  t h i s  r u l e  i n  t h e i r  s t a t u t e 8  : N.Y. 8 614(a) ; Va.Code 13.1-31; 

G.C,Code $ 12-16.10(s) (2); end D.C.Code Ann. @ 29-915. 

If des i red ,  these  rules can be read i ly  cod i f i ed ,  sub jeo t  to  

permissible v a r i a t i o n s  by o e r t i f i c s t e  o r  by-laws and saving s t a t u t o r y  

provision8 f o r  a d i f f e r e n t  vote; 

Ulieas the .vote .,L a gia*ter n u b e r  of shares or uoifng 

by a l a s s e s  of sha res  is required by t h i s  A c t  o r  by t h e  

c e r t i f i c a t e  of incorporat ion,  a t  any meeting of shareholdere: 



(r.) Any aation talren by the shareholdare e h a l l  be authorized 

by u m j o r l t y  of t h e  votes uast at t he  meeting by the 

holdero of  ahares e n t i t l e d  t o  vota  on suah ac t ion ,  erxcep! 

t h a t  

(b.) ]In any e lec t ion  of d i rea to re ,  thoae oarpq'. date8 rho  

rece ive  t h e  g r e a t e s t  number of vote@ CE*.L a t  the  mee t ing  

by ';he holdero ehares e n t i t l e d  to  vc +-. ' 1 e l o c t  

d i rec to r s ,  evsr. i h o ~ g h  not  receiving a n:;rc,-r tg of t h e  

votos east, 8 h b . ? l  be deemed eleated. 

I t  w i l l  be noted tha t  + . i 3  wording 09 t h e  nuggeeted provision 

&ppliea not only to  oomon stc,ck b u t  t o  m y  o t h e r  s e c u r i t i e s  which by 

a h r r t e r  o r  otherwiee have a r i g h t  t o  vote,  u., preferred  stook o r  bonds 

following, some d e f a u l t  speolf led  i n  t h e  indenture. This provision does 

not affcrct c l s s a  voting required by s t a t u t e  efnos th io  is i n  a d d i t i o n  t o  

tho ordinary vote. Finally, where olbseern of a tock may elect cla6eea 

of d i r e c t o r s ,  t h e  general  r u l e  of tke propwed provision would *ply, 
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I .  Cumulative Votdnh 

Seatioll 214'8 provi8ion for aumulative voting is souad in 

policy and 8 t a  tut;ory languaqe. Several atatom (inoluding North Carolina 

and South Carolina) require  elmrebolder8 to  give notioe of intent ion 

to  ornulate t h e i r  vote., e l  ther  before the meeting o r  at tho meeting 

3uet prior to voting, In the l a t t e r  o i t w t i o n ,  these s t a t u t w  permit 

a br:ef reoess eo that  all shareholder. nray most effe. cively ormpulate 

the: ' vatoe, The l a t t e r  i e  appropriate aince i t id o~".an d i f f  i a u l t  to 

calct \ la ' ts the largest  number of d i rac tors  whiah n;ay be chosen by any 

bLook of shares voting oumiulatively. Moreover, there have been 

ocoaoFons when majority sfmrekldars have mtrrcalculated the i r  voting 

power, and a minority Ira8 been able t o  e l ea t  a majority o r  all of the 

alrtactors. I t  Is not i n f r e g u a t  that, daepf t e  a ahartor requirement 

of uumulativa voting during an -era of good feeling*' all ahareholdera 

Cprrtioularly i n  a am11 oorporation) w i l l  vote s t r a igh t ,  only to 

d18oover that  i n  a dimpute the unuaed or miaoalculatad cumulative 

voting rlghte deaide the outaoane of aonteatad e lmt lon .  Aooordingly, 

i t is proper to require no t ice  of intended cumulative voting, e i t h e r  

before or a t  the meeting, and i n  the latter 8i tuat ion to grant  a 

shor t  recese, The followilyg ic ouggemtod am an addition to  Beotion 214: 

If t h e  o e r t i f i o a t e  of incorporation providwm f o r  orrmulatlve 

votlng a mhareholder who in tend.  to .p<aroi80 h i e  r i gh t  of 

ourrulative w t i n g ,  m h l l  a i t h e r  (1) glva rri tten notior 02 

hla intent ion to  the oooretrrp of tha oorporatlon not 1-• than 

48 houre before the ti- f a d  f o r  the meetlag, or (2) maourroe 

hi8 in tan t ion  i n  the meatlag before tha votiag for direutore  
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b y i n 8 ;  md a11 ahareholdera amtitled to  vote a t  m u e h  meeting 

@ba l l ,  without fur ther  notiae,  be ant1t l .d  t o  ornulate the i r  

vote8. i f  a shareholder intonding to  oumulrte hi8 v o t u ,  

give8 not ios  only at the meeting, the permon premidlng ~ a y ,  o r  

i f  roque8t.d by m y  rhljreholder @hal l ,  recems th* meeting for  r 

period not t o  exseed trm houro. 

J. 9uorum and Voting i n  Nnn--fit CamomtLLng 

Tho only reoommendation regarding 8eatlon 215 is the 8 impl i f io r t i on  

of i t 8  lnqcuge ,  and the tranafer to  Bection 215 of the  quorm 

p v i 8 1 s n  f a r  non-etock corpor~t ione  nor found in Section 216, The 

follomlng re-rording i e  suggested: 

(a) The provision8 of Sectlonea12-214 of t h i s  t i t l e  shall 

not apply to nun-profit corporation. without oharea of 

B took. 

(b) Unlma otherwise providod i n  the o r ig ina l  o r  mended 

a e r t i f i c a t e  of inaorporation of a oorporarlion without 

share8 of etook, each member ahall be ont i t lod  at  every 

maeting of members t o  one vote i n  por8on o r  by proxy, but 

no proxy shall be voted on a f t e r  t h r m  yearm from its date, 

unlmsm the proxy provides fo r  a loaga period, 

( 0 )  Unle88 otherwl8e provided by th i8  t i t le ,  the  aer t i f loatm of 

incorporation or by-law8 of a aorporrt ion without #harem 

of otook may speolfy the nrmrber of aubmr8 having voting 

parer rho s h a l l  be prermt o r  ropro8mted by pro- a t  

meeting in order t o  oonat i tute  r quorraP for ,  and the vo te r  

t - . ' 1st - ..I#. 
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tha t  s h a l l  be nemsaary for ,  the tranmaotion of any businees. 

K. C)ualification of Voters 

A number of reaent s t a tu t ee  speoify the person6 en t i t l ed  t o  vote 

shares when held by persons other than individuals.  The Delaware 

statute already does eo to  f i d u d a r i e s  and pledgora (Section 2171 and 

oorporate mneso of e took (Section 1601, and ome-law covers o thers  

more o r  l ees  adequately. The following disowmion is lf ng and teohnlcal; 

tho subject  matter mery he infrequently praeented; and the provisionr 

oonrridered would, i f  adopted, be lengthy. Weighted against  t h i s  i s  the 

u t i l i t y  of d e f i n i t e  and exp l io i t  rulee  f o r  the eonvenimoe of corporatione 

and non-lawyer o f f ice re  faoed with share. held 1.n variouu tenanoies o r  

by various e n t i t l e e .  

I f  any of these rulea are sdopted, the e t a t u t e  should specify ,  

by s~ecifia@ll~ defining the  term "vote,n that they apply both to  

rotual voting and to giving proxies. Tbe following def in i t ion  ie 

rooomnarded (based on Conn .Gen.Stato, a 33-311a(r) (3) : 

The term "vote," as wed herein,  mums to vote i n  person 
to 

o r  by proxy, or/exeoute proxies, t o  expream o o n s a t  o r  

d immat  without a meeting whether i n  peroon o r  by proxy, 

o r  o ther r iee  to  reprement sharee f o r  the  purpoee of 

- / Like prremt Section 215, the  redraft mekern Seatloas 212-214 
i luppl ioable  t o  non-stook non-profit oorporat iom; by Implication, they 
would apply t o  a l l  stock aorporrtioaa ( p r o f i t  aad non-profit) and (if 
such evor a r i s t ed )  a non-rtock corporation f o r  profit. Again l i k e  
promeat 8eotlon 215, the r ed ra f t ,  i n  subeectiona (b) and (o), e t a t e e  
rule. applioable t o  a l l  non-stock oorporat iom whioh r i l l ,  i n  praot ice ,  
mom only nsn-profit onterprimem. 



1. Fiduoiar iee  : Seation 217 broaaly covers 'lpersono holding 
. - - /' 

.took i n  a f iduoiary capacity.  'I A number of o t h e r  a t a t e e  enumerate 

the f iduo la r i ee ,  and s l i g h t l y  vary t h e i r  r u l e s  f o r  p a r t i c u l a r  types. 

For acmple ,  N.Y. # 6 0 2 ( c )  permi t e  adminis t ra tore ,  executors ,  guardlane, 

oon8orvator8, a o m i t t e e s ,  o r  f i d w i a r i e e  o the r  then t r u s t e e s  t o  vote  

(and aloe proxiem) whether o r  no t  shares a r e  he ld  i n  t h e  f iduc ia ry ' s  

nuro; but requi re8  a t r u a t e e  t o  e f f e o t  trmefer i n t o  his o r  a nomfaee'e 

name. Rooeivere need n o t  #@cure t r a n s f e r  i n t o  hie nr_t..~ i f  t he  reoeivet- 

ahip oourt au thor izes  him t o  vote. N.Y. g 602(d). From a oorpora te  

l a w  mtandpoint the  Delaware proviolon We yre fe r sb lo  t o  i t e  New York 

oountorpsrt8;  a100 the  opem-ended Delaware phrase  avoids p o u i b l e  
"__ _. --.-- -- - - - - . ." 

oailr8ion8 from a list of f i d u c i a r l e e ,  The d e o i r a b i l i t y  of t h e  rule 
'----- 

from a t r u r  t l a w  s tandpoint  ie not  considered, However, t o  relate 

S.oti0n 317's uoverage more prec iaoly  t o  osse-law, t h i e  Report ruggents  . 

adding the  olauoe beginning with the  word nwithout" a t  t h e  and of .- - - 
t ho  f i r s t  sontenoe: 

Pereons holding s tock i n  a f iduc ia ry  oapaal t y  s h a l l  be 

- t i t l e d  t o  v o t e  the stook ao held without r e g i e t e r i q j  . 
t r a n s f e r  of the  otook i n t o  the  f i d w i a r y t s  name, unlese  

an order  of oour t  o r  other con t ro l l ing  instrument s h a l l  

s o  d l r e c t  and a copy thereof haa been f i l e d  with t h e  

/ See Goa, v. Coneolidated Copperminos Cors., 19 De1.Ch. 172 
202-20K 165 A t l .  136 (Ch. 1933) (applying Seotion 217 t o  etook voted 
by unregistered axecutore, adPainistrr tore,  guardianm, and t r u s t e e s ) ;  
Garu v. Delaware Termlaal m,, 13 Del.Ch. 60, 72-73, 2 A.Od 164 
(Ch. 1938) (unrogie terd trw t.08). 



officer af t h e  corporation or transfer agent responeible for  

maintaining records of shtweholdera. 
J 

3. Pledpor/Pledgse: Delawarev@ 8eotion 217 accard. w i t h  thm 

wurrl mta tu toy  rule, exaept Sor r e q u i r i q  exprems authoriaatlon fo r  

p l a n  og reoord t o  vote sharam. Bee Jtalo P Q ~ .  Gorp.. v, j?roduoors* 

Q#J Corn., 20 D@l.Ch. 383, 204,174 A t l .  276 CCh. 1834). New York p.raito 

the  plodgem of reoord t o  vote thi, 8hares (800tion 612(-!)but tho 

plmdgor ry d.oand a proxy from tbo pledgee (Seotion 3 >8(d)). Tho 

ut ter  18 not  laportant  enowh to  demand any w e .  

3. P.rt;Bsrrrhtse: Tho followlag provi8ion from Virg la i r  (Va. 

C o k  1 19.1-33) and Wuth @rmldna (8.C.Ccd. 0 la-l8,la(i) 18 recoowaded: 

Bbareo rtandin(l in the aame of a partnerlrhip auy bo 

votod by aay partner, and ohram otuadllrg i n  tho name of 

8 1 i m i t . d  pertnarrhip m y  be, voted by any g a r e r r l  pertnor, 

k. V. C O 0 ~ l i W t . d  C O D D ~ ~ ~ ~ Q O ~  C O ~ ~ ,  19 DO&.Ch. 171, W0-)OaD 

168 A t l .  138 CCh. 1933). Sea alao A t  terbury v. -1idat.d Copper- 

rSa)r Corn., 2Q De1,Ch. 1, 12-13, Xl A.3d 743 CCh. 1941). 

4 c o r ~ o r a t i o n e :  OYany 8tatea now follow Model Act  Section 31 

C p U .  8 )  i n  preaorlbing a r u l e  i o r  voting of 8har.8 owned by 8 

oorparation (other  than i t#  own), ao fo l lo r8 :  

Ihrroa #tanding in the n a w  o f  another mrporat ion,  

d o r w t l o  o r  foroign, bo voted by 8ueih of f i ce r ,  wont, 

o r  proxy u tho by-laws of 8uoh oorporrt lon ugr prmmorlbo, 

/ Thle phraswlogy reflmote the laaguaea of Artiole 8 of tho 
~ h i f o ~ ~ m e r e l a l  Code C ~ I a v n t m r r t  &curl t1.8") "hiah probablg "111 
avaktually be oon8ider.d i n  Delaware cu i t  ha8 air-dy i n  a majority 
of mtatee, lnaludingl Nen, York, Pamsylvania, N.a 3er8ey, Virgiain,  
md moat other ooar~aeroial Jurirdiotione.  



or ,  i n  tho abarmoe of o w h  proviaion, as the board 

of dlreo to rs  of much oorporation may determine, 

P few 8 t r t e n  go f l l r thnr  and c t ~ t e  t h a t ,  absent any m u a h  deterraination 

by the uorporate ohareholder, vmioua offloere: of the oorporotcr 

ahareholder a r e  premcrmod to  bave author1 ty t o  vote the ~ h a r e e ;  and that 

the oorporation whose share8 ;ire being voted may rely upon that 

- / 
precumption aa a ru l e  of oonvenianae. 

I t  18 Wmfmndod t h a t ,  at  leaa t ,  the  Model Aot ?ov i s ion  srhould 

be cdoptod i n  Delaware (where t h e  problem 10 most l i ke ly  t o  arise), 

Compare &. v. _Consolidated Co~pormlnes Corp., swra a t  a02. 

6. Shares Olrned by Cor~orat ion;  The roleeant provielono of 

8eotion 180 mhould be inoluded w l t h  these draf t  proviaione. 8eotiorm 

180'8 disfranehisment  of a oorporation'e self-held eeock i e  sound 

polioy and routinely adopted elsewhere. The r u l e  of etterbury v. 

g o n e o l l d a t d  Coamrmlnes Corn., 26 De1,Ch. 1, 8-9, 20 A.3d 743 (Ch. 

1841) 8hould be codified, by addlng at the end of the meoond r o n t a o e  

the olmue: "nor oornrtod toaarde a quorum." Seotion 180 b-8 a 

oorporation f KW "direotly or indlr.cltly'* voting i t 6  sharea, thereby 

dimirmchiming #harem i n  itmelf owned by i t8 mubmtdiay. Born Italo 

-. v. produoerm* O i l  Corp., 20 De1,Ch. 283, 188-283, 174 A t l ,  

278 (Ch. 1934) (OW& ornod mubmidluy), Baoaume the moopa of t h e  

term wPndlreotlym 1. indef in i te ,  a n u b e r  of 8trtem f o l l o r  Yodel 

~ o t  Beotion 31 ( p u  2) by providing, i n  the I--• of N , Y ,  I tuacb) r 

/ 8oe Ohlo 1 1701.47 (A) 8 N.C.Gen.Btat8. 8 56-88 Cr) ; 8.C. 
code eX-re.la(b), 



i l r f i .  
- /' 

Treaeury aharm, and eharr~a held by another domestlo 

09 tho !]hare? e n t i  t iud t r  vote tit the sLeation of dtreatora  

c' sur t othvr rlornc.r~tion 3.m bb3.d by the coqcfa::ir~a, 

eba l l  not be eharsf, en t i t l ed  to  vote o r  t o  b13 aomted i n  
/ - 

determining t . 1 ~  total number of outstanding charem. 

T N e  does have the  merit of dafinitenesa and does not rm t h e  r i s k  

of shadowing a l l  i n t r a - a o r p ~ r s t e  voting merely beoawe af  some 8mnll 

atock t ie .  

Finally, Fection 160'8 r u l e  should bo liberalieed t o  authoriae 

a corporation to  vote i t e  own shares when held  i n  a fiduoiary oapmity,  

s inoe t h e  potent ia l  e v i l s  are eubstantlaPly leeoened i n  view of i ts  

trwt obligation#. A typical  provieion ie Wi#o.Stat.Ann. # 180.25(2): 

. . . Sharee of 1 t s  own #took held by i t  In a f i d u e i  ary 

OapaOity may be Toted and -11 b e  counted i n  determining 

the t o t a l  number of outetanding 8bsrea a t  any given tine. 

I l l l no i8 ,  mryland, Michigan, and eeveral  other a t a t e8  s i a l l a r l y  

provido; Va.Code @ 13.1-32 foliowe thie ru l e  only i f  there  is a 

oeoond f i d w i a r y  independent of the corporation. Thie Report reaomnende 

adoption of a all-or-none rule ,  alonq tho l i nes  of tho Wieconoia 

/ Thls 18 another term oshioh mhould be defined a t  the 
boginzaq of the  mtatuto. Sea Model A c t  Section 2 

/ I t a l o  Petroleum would, of courae, be deoidod the  mame 
w a y  ~11d.r thim proviaion. 
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6. R3d9em8!&~???5: S t a t u t e s  now nonna?.ly expresely diefranchise 

eharea oal.:sd fcr r edmpt ion ,  Y.Y.Bu~.Coxp,Law 612(f) beet  mprewses  

the  r u l e  fPret de-re lop~d by hfodel 3ct Section 31 (par. 9) and widely 

adopted : 

Redeemable sharee whlch have been called f o r  redem?tion 

@ h a l l  not  bo 4.3emec' t o  be outatanding shares f o r  the  

purpoee of vot ing  c r  determining the  t o t a l  nuxber of eharem 

e n t i t l e d  t o  vote o?. xny matter on and a f t e r  :he d s t e  on 

whioh w r i t t e n  no t i ce  of  redemption has been r e n t  t o  holdera 

thereof and a sun s u f f i o i e n t  t o  redeem auoh shares has 

boen deponi t 8 d  with a bank o r  t rwt company wi th  i r r e v o o a b l e  

ino t ruo t ion  and au thor i ty  t o  pay the rbdemption p r i c e  t o  

the holders  of the sharee upon surrender  of o e r t f f i o a t e s  

theref  or .  

7, Multiple I n t e r e a t s  and Tenancies: Varioue Delaware caoee 
we 

have dealt with voting and pmxy r i g h t s  when abareo/held of record 
-J 

by tenante i n  the  o n t i r e t y  or by ao-fiduciaries .  A proposal Lheed 

on N.J.8tat. Ann,  fl  14:lO-7 (Supp. 1883)) baa been mede to  amend 

Seotlon 317 t o  dea l  a i t h  an equal epXit ae t o  vot ing  share8  held of 

- / 
reoord by oo-f iduciar iae .  7 W s  Report ouggests t h a t  t h e  problcua 

/ 
04 t r ea ted ,  a. i n  oevera l  e t a t e r m  part of the  broader problem of 

mul t ip le  i n t e r e ~ t s  i n  sha res ,  and t h a t  a general r u l e  be declared by 

8 t a t u t e  for guidsaue of a l l  oorpora t i  on.. 

/ 808 l e t t e r  of Richard F, Corroon E.Q. t o  Hon. Clarenae A. 
l o u t h o ~ a n d ,  dated w o h  19, 1064, p. I, prr. 2 



A t  loue t fo1.w e t?.::oe--0ii10, Conneoticut, iJcrth C,?rollnrr, and 

Bouth Carolina --prou?de by s t a t u t e  t he  iol lowing rules foi- voting 

jointly hell: shares  of ~eoord 

(1) X i  onfv one pcreca votee,  ham vota binde all.. Ascord, 

1947) ( tman tm by the  e>tire,??). 

(1) If more than one vo tm,  the majori ty vote bindm all, .@A, 

a 2-1 mpli t  among t r u s t e e s  o r  f-ts i n  aommon. 

(3) If there  is  an even e p l i t ,  m,., 2-2 o r  1-1, a f a c t i o n  

may vote  t h e  sharee proport ionally.  mdar t h l m  rule, given a I t o  1 

upl i e  of oo-fiduoiariea holding 1000 share6 in  t r c u t  f o r  X, SO0 eharea 
/ - 

would be voted f o r ,  and 5 0 0  rbstec wsDnot,  a given proposal.  The 

Dolaumre r u l e  i m  apparmntly tmntra and r e s u l t s  in dimfrarrohising the . 
.took a l t o g e t h e r ,  me@ In re Oiant Portland Caaemt Co,, 26 Del.Ch. 

33, 44-48. 31 A.ad 6@7 (ch. 1041) (teaants by the e n t i r e t y ) ;  Sellers 
7 -' 

v. Jorro~b m a r o f t  & Baas Co., supra  at 278-200 (00-exaoutors). 

/ Thame a t a t e 8  a l s o  provide that i f  tho  mul t ip le  interomto - 
u e  unequal, a majority of evrr s p l i t  would refer, no t  to permone but 
t o  the  intormat. 

/ lf t h i 8  rule had bemi l o  fo roa  i n  1911, undar the f a o t 8  
i n  G, Wilaingtoa Trumt Co. and -8. BuJoroit  would eaah have 
ro tod  878 #&ma (with one sha re  left war). 



C f .  the r e a u l t  under a pooling agreement i n  Ringling Bros,-Barnum 

& B a i l e y  Combined Shows, Inc. v, Ringling, 29 Del.Ch, 610, 53 A.2d 441 

(S.Ct. 1947). Such a r e s u l t  is a t  war with Lklaware's asderted desire 

t o  avoid d isf ranchis ing sharos,  part icul .arly not iceable  i n  d e c i s i o n s  
\ 

sus ta in ing  proxies. 

Theee s t a t u t o r y  r u l e s  would app ly ,  unless a cour t  order  o r  

any o tber controli ipg i n s  t r m e n t  otherwise provided, and a duly 

authent ica ted  copy of the instrument was given t o  the aeare tary  of the 

corporat ion.  Thus, f l e x i b i l l t y  f o r  e s t a t e  plannere, etc. is preeerved,  

but a t  the  same t i m e  the  corpora t lonte  i n t e r e s t  is  p ro tec ted  by 

requir ing f i l i n g  of any instrument which v a r i e e  the  s t a t u t o r y  ru le .  

In the w e  of even-spl i t s ,  an e a s i l y  applied rule 16 stated, 

and the expense and delay of seeking a court-appointed hot 
1_ 

f iduc ia ry  i s  aver ted ,  although a oontrol l ing  instrument could so 

provide. If the  vo te -ep l l t t ing  r e s u l t  i s  not  des i red  as t h e  exclurrfve -- 
remedy, the e t a t u t e  could provide dual remediee: e i t h e r  8 p l i t  t h e  

vote, o r  perret t any f iduc ia ry  t o  seek a cour t  order f o r  a t h l r d  

deadlook-breaking f iduciary .  

S t a t u t e s  of t h i s  character  cover a l l  mul t ip le  I n t e r e s t s ,  normal ly  

speci fyfag,  I n t e r  a l l a ,  f l d u o i a r i e e ,  j o i n t  tanants,  t enan t s  I n  common, 

or  f i d u c i a r i e s  having t h e  same f iduciary  r e l a t i o n s h i p  respect ing 

the aame eeour i t l e s .  N o  e t a t u t e  e p e c i f i c a l l y  covers tenante  by t.he 

a n t l r a t y  , but no reamon appearo trot to do *o nhensvor , a8 in Delaware, 

t h i s  tenanoy eximts. 

Sinoe t h i s  is a general  revis ion of the  Corporation U w ,  i t  

is swgea ted  thnt a broad remedial provision be conrrldered a t  t h i s  



lb4. 
time r a t h e r  than one l imi ted  so le ly  t o  equally-divided i i d u c i a r i e s .  

/ 
The well-draf ted Connec t i o u t  p r o v i e i o a  is the baeie f o r  the  f o l l o u l n g  : 

0 If share. s tand of record i n  the  names of two o r  more persons, 
---- 

whether f idua la r ioe ,  j o i n t  tenante i n  connwn, tenants  by t h e  e n t i r e t y  

o r  otharwiee, o r  i f  two o r  more perrrone have t h e  same f iduc ia ry  
--- 

r e l a t i o n e h i p  raepeoting the  same shares ,  unless  t h e  sea re ta ry  of the  

corporat ion l o  given w r i t t e n  no t ioe  t o  the  contrary  and is furnished 

w i t h  a copy of the instrument o r  order  appointing them o r  c rea t ing  

the  r e l a t i o n s h i p  wherein I t  is so provided, t h e i r  a c t s  with respect to 

voting s b a l l  have the  following e f f e c t :  

(1) I f  only one votes,  h i e  a c t  binda a l l ;  

(2) If more t h m  one vote, the  a c t  of the m8Jority s o  voting 

binds a l l ;  

(3) If more than one vote, but the  vo te  i s  ever?ly s p l i t  on 

m y  p a r t i o u l a r  Patter, eaoh f a c t i o n  may vote  the s e c u r i t i e s  i n  queet ion 

proport ionally.  If th9 instrument 80 f i l e d  showe that .my euah 

t6nancy i e  he ld  i n  cmequal t n t e r e a  t e ,  a m j a r 3  t y  o r  even-bcpli t f o r  

t h e  purpome of t h i s  provision shall be a a a j o r i t y  o r  evca-epli t  i n  

I f  the Conraf t tee wishee to provide, a l t e r n a t i v e l y ,  f o r  appointing 
an ad hoe f iduolary  i n  an even-eplit ,  t he  fol lowing language ahould 
be added i n  d r a f t  subpragreph  (3) a f t e r  the  word *'prop0rt10nsllyW: 

- / Conneotiout W e e  it. xule  app l i cab le  t o  a l l  securitiem, 
e.g., bonds e n t i t l e d  t o  vote. The same remult can be reaahed under 
Dolaaare l a m  by a omse-refereno. to Section 221. Connecticut a l s o  
appli- i t a  r u l e  t o  oharem owned by partnurehip..  



. . . or  m y  person voting the shares, or a beneficiary,  

i f  m y ,  may apply to the  Court of Chancery o r  Orphsnb) 

Court having juriedlotion to  appoint an addl t iona l  pereoa 

to  mt  with the persons eo voting t h e  shares, which shall 

then be vvted a8 determined by a majority of such persona 

and the person appointed by the court. 

8. Survi vorsv Rights: Heleted to t he  r igh ts  of co-ownere i e  t h e  

r i gh t  of a survivor t o  vote shares. Connecticut (Conn,Qen.State, @ 

33-31ldg) has a spec1 f i c  rule which 1 a reoommended for cone1 de ra t i  on : 

11 If eecur i t i es  etand of record i n  the names of two or  more 

parmoil. with the words 'with the r i g h t  of survivorehip, 'as jo in t  

tensotm,' lea jo in t  tenants with the r i gh t  of survivorship and not 

an tenants i n  oolrrpon,* ox* worde of subetant la l ly  similar import following 

the i r  nsmee, the corporation m y ,  upon the death of o re  or  more of 

euch persono treat the abmolute omer o r  owners the aurvtving 

pereon o r  persona 80 named. n 

9. Miscellaneous Provieions: Several otatee  p e d t  a minor 

t o  vote hla stock and e i the r  preclude di~aifirmance,Conn.Gen~Stats. 

fJ 33-31la(kb; 8.C.Code 13-16,12(e), or permit i t  only i f  the 

eorporrt ion hae been formelly no t i f i ed  of his infancy, N.Y.Bus. Corp. 

L a w  g 825(b). n o  or three e t a t e s  permit l i f e  tcnranto t o  vote 
/ 

mtoak. E.g., Conn.Oea,Btatm. 8 33-311a(e) ; N.C. Gen.8tats. 8 55 -69 (c17  - 

L. Voting I n s p e o t o r ~  (Fleation Judgee) 

Delaware doeo not give s ta tu tory  reoognitlon to  voting inepectors  

except i n  the csle of "election judgee" f o r  voting on amendmanta of  

the o o r t i f i c a t e  (Section 242(d)(1)) and on diseolution (Section 2 7 5 ) .  

/ See the Appndix to this sec t im  of the Report for n c o m e n t  
on u-importaat Conneckicut statute. 



1L6. 
When voting inapeatore have &wezl aji,A;~fteCL for other  shareholder 

meetings and have made flndinge,  t he i r  funotlone a r e  ea id  t o  be merely 

*'miniaterial 'f and not "quani- judfc ia l ,  ** e,g. , Standard Power & Linht 

Corp. v. Xnveetment Aaeociates, fno,, 29 Del-Ch. 225, 245-246, 48 A.2d  

501 (Ch. 19461, affirmed, 29 De1.Ch. 593, 606, 51 A.2d 572 ( 6 .  C t .  1947) , 

The waer ted  reason i e  the pogsibly inordinate time consumed by more 

arteneive dut iee ,  which arm maid t o  be peculiarly ' * j ~ d i o i a l * ~  and thus 

f o r  courts ,  not inspectors.  29 Del.Ch. at 246. V Y h a  e leo t ion  Judges 

are =squired by s t a t u t e ,  t he i r  f unctlono apparently are more than 

minis ter ia l ,  eince they m u s t  "deoide upon the  qual l f  i a a t i ons  of voters,  " 

"oount and aeoertain the  number of shares voted" Lor and aea ios t  the 

proposed notion, and furnish a c e r t i f i o a t e  aa t o  their f indinga. 

Seotion 242(d)(l),  

Several conesercial states, including Nevi York and O h i o ,  and 
/ - 

8- others,  i n  e f f ec t ,  require  "ekection judges*' fo; all meetings, 

mince ( t o  take NBIS York's Section 010) any etockholder a t  a meeting 

M y  demand appointment of inspectore I f  the d i rec tore  have not  done 

00 pr io r  t o  the meeting. Swh inmpectore ( in  N e w  York a t  least) act  

wquami~judicia l ly ,n  and by statute (Seotion 611) t he i r  "report o r  

ce r t i i i oa t e "  in "p r im  f a c i e  evidence of the f a c t s  s t a t e d  and of the 

vote aa a e r t i f l e d  by then." They m u s t  take an oath of f i d e l l t y  to  

duty M d  "strict impartial i ty.** Section 610. Absence of objection to  

non-owplianoe with a by-law requQrana t  of impea tor8  is t rea ted  as a 

waiver. Sootion 610 (am amended i n  1964). 

/ The following s t a t e  s t a t u t e s  require  voting inspectors  f o r  
a l l  mezing*: ~ s l . ~ o r p , ~ o c i e  2232; Mioh,@M&.~nn. 8 21.41; ~ e r  York 
awra;  Mleoouri ~nn .S t& .  8 351.235; Ohio RevI Code Ann. $ 1701.50 
(8upp. 1958); Penna.Stat.Ann, tit. 15, $ 2852-512; N,C.Gaa.State. % 
35-70; 8.C.Code @ 12-16.17. 



I t  is obviously a p h 4 l - y  I . - ~ s h ~ e  rlhetber Delaware wlshel~ to require 

by mtatute voting inspectors  f o r  a l l  meetlngn, Aaeuming t h a t  

inspeatore  a r e  normally deeireble--and noting frequent by-law p r o v l e i o n ~  

f o r  t h e i r  rou t ine  appointment--it does not  follow that they ehould be 

mandatory. S t a t u t e s  which "require" voting inepeators  do not  compel 

t h i r  i n  the  sense t h a t  cour ts  w i l l  void e l e o t i o n s  held without inepec to r s .  

Rorever, i n  e f f e c t ,  such statutes are of ten  mandatory, s i n c e  the 

prorrpect of a r e c a l a i t r a n t  e h a r e h o l d e r * ~  deeand a t  the  meeting o f t e n  

prompts an  advance appointment of Inspectors  t o  avoid poss ib le  trouble 

from the  f l o o r .  Inspectors are aloo a p t  to be a needleee fcrmali ty In 

mope instanoee,  m., unconterted e lec t ion  or other  vote,  and may 

prove w e t l y  f o r  -11 oorporatione. 

The main advantage of voting inspector@ etcmae f r o m  the  typ ica l  

modern 8 ta tu to rp  provision that t h e i r  r epor te  are prima f a c i e  evidence 

of t h e  fao ta  a t a t e d  t h e r e i n , t k ~ ~ m a k i n g  an o b j o c t o r r s  cballemge t o  a 

vote o r  e lea t ion  more d i f f i c u l t .  I f ,  as i n  Nem York, voting i n s p e c t o r s  

are t o  perform such a c lea r ly  " judic ia lw funct ion,  the  s t a t u t e  must 

l n a u r e  tbeir f i d e l l  ty and impar t i a l i ty ,  at  leaet by oa th  and 

preferably by s t a t u t o r y  provieions s t a t i n g  miniprrm qualifications 

lnsuring theae v l r t u e s .  u,, N, J.8tat.Ann. 14:10-14 ( d i r e c t o r s ,  

off  l o e r a ,  and candidates dlequa.lif led) ; Pa, 8tat.Ann. t i t .  15, ii 2852- 

313 ( A )  (non-ehsreholders may be inspeatore) ,  Otherwise, i t  would 

be most undoroirablo f o r  the Court of  Chanoery to be even p a r t i a l l y  

bound by tbelr f indlngo,  even though, presumably, i t  could determine 

him o r  p a r t i a l i t y ,  le t  alone fraud. Atoreover, s i n c e  t h e  f indings  

ara only proaunptively correot ,  f a c t s  s o  found o m  be questioned. 

Benoe, i t  cannot be f l a t l y  asse r t ed  that vot ing inspector8  w i l l  ?ukU 

l i t i g a t i o n  leas l i k e l y .  



148. 
S h o e  there Pe no compelli- reaeon for requiring voting i n s p e c t o r s  

4 ,  nor any strong trend towards t h i s ,  i t i e  reoomended that  Delaware 

not i n s e r t  euab a requirement, but leave the  mmttor, as at  present, 

I t  l u y  be queetioned whether "election judges" a r e  needed f o r  
/ 

char ter  amadmento (Seotion 242) and diaeolutions (Section 275): 

A f  t a r  al l ,  theee votes are no more s ign i f ioan t  to intra-corpcrrabe deterrntnatd m 

(or  to t he  8 t a t e  am its creator)  than a vote on merging o r  ee l l ing  

a r t e t a ,  o r ,  f o r  t ha t  matter, a major proxy f i g h t ,  where ueleotion 

judge@" are not r t a t u t o r i l y  required, I t  is SUgge#ted, therefore, 

t ha t  the r t a t u t e  adopt a oonaietent approach and e i t he r  require  

impartial qua l i f i ed  lnspeotors f o r  aA1 meetings o r  leave the ieeue 

t o  by-1- dotermlnatton i n  al l  instances. The sviegusrdo are, ae 

uual, the shareholder's r i g h t  t o  contest  a vote o r  e leot ion i n  the 

Court of Chanowy, ce r ta in ly  the fairest aad moet i m p a r t i a l  of a l l  

t r i b r a s l s .  

2. Consistently with making voting inspeatore (*election 

Judgesn) permissive, the s t a t u t e  oould, however, require  t ha t  when 

inepoctore ere authorized and a c t ,  they shall a t  l e a s t  take a New 

York-type oath of impart ia l i ty  and f i d e l i t y  t o  duty, or s p e c i f i c a l l y  

d i squs l i fy  cer ta in  obviously i n t e r e s t ed  par t iee .  Onae again,  however, 

the  dlsputing pa r t l ee  a r e  l i k e l y  t o  proteot  t he i r  respect ive  f a o t i o n a l  

interomtm from p a r t i a l  or biased voting irwpectore, ae i n  the mntgamery 

-/ On a quiok eurvey of etatutee, tho Reporter f i n d s  n4ne which,  
aa presently i n  Eelaware, have e led t ion  Ju@e requireiuents f o r  some, 
but not a l l ,  shareholder meeting.. 



Ward and New York Cmtl r; ", 1 2  FFfghts. See $-eaphui, Highl ights  of the  

M m t ~ a n e q  Ward Pr~xy Coneeut from a Lirqyerl e Viewpoint, 11 Bus. Law.  86, - 
95 (1955) ; Sprwl ,  The Work of the  Inspectore of Election in the Montgorne~p 

Ward Proxy C a t e s f ,  11 Bua. Law. 98 (1955). 

For the Committee's convenience, the New York Sectiom610 and 611 
/ 
I - 

(amnded through 1964) appeam i n  the footnobe. 

R5.ghts of Bondholders M. -. 
No changes a re  euggested in Section 221 regarding voting, inspection, 

and other r ights  of bondholders or debentureholdera, except tha t ,  t o  

achieve widest possible coverage, the s t a tu t e  should add the phrase "or 

4 fl 610. Selection of Inspectors a t  shareholder&' metingsr  - 
If the y-laws require inspectors a t  any sharehoXders1 meeting, such 
requirement mey be waived unless compliance therewith is requested by 
a shareholder present in persm or by proxy and en t i t l ed  t o  vote a t  
such meeting. Unless o tb rwise  prwidad i n  the by-laws, the board, 
i n  advance of any shar-&oldersf mating, may sppoint one or more 
inspectors t o  act a t  the meetdng or any adjowmsnt  thereof. If 
inspectors are not 80 appointed, the person presiding a t  a shareholders' 
meeting may,' and an the  request of any shareholder e n t i t l e d  tovote 
thereat ehalh appoint m e  'or more inspectors. In case any person 
qppointed f a i l s  t o  a m a r  or ac t ,  the vacancy mt%y be f i l l e d  By appoint- 
ment made by the board iLn advance of the meeting or a t  t h e  me t ing  by 
tho peram presiding thereat. EBch inspector, before entering upon 
tho diecharge of h i s  duties, s h a l l  take and sign an oath f a i t h f u l l y  
t o  execute the dut ies  of inspector a t  such me t ing  with s t r i c t  impartial- 
i t y  and according t o  the best  of h i s  abi l i ty .  - 

8 6U. -Duties of inspectors a t  shareholders1 meetings. 
The h p e c t o r a  s h a l l  d e t m i n e ' t h e  number of shires  outstanding and 
the voting power of each, the shares represented .at the  meet*, t h e  
d s f e n c e  of a quorum, the  va l id i ty  and e f fec t  of p r d e s ,  and ehaU 
receive votes, ba l lo t s  or c m s e n t s ,  hear and determine a l l  challc?nges 
end queet ims arising in c m e c t i m  w i t h  the  r ight  t o  vote, count and 
tabulate all votes, ba l lo t s  or coneenta, determine the r ean l t ,  and da 
such acts aa nm proper t o  ccnduct the elect ion or vote with falrneas 
bo.al l  shareholdmra. (h mqueat of the person preeldlng a t  the meeting 
or my shareholder en t i t l ed  t o  vote thereat, the  Inspectors she l l  w k e  
a rep& in writing of any challenge of any f a c t  found by them. Any 
report or certificate made by them shall be prima fac ie  evidence of 
the fact8 r t a t ed  and of the vote as cer t i f ied  by them. 



other  ob l iga t ions  l s s u e d  or t o  L,e 15s .I ' ~ - y  t,t?e corporat ion" a f t e r  

the  words "'bonds o r  debentures. " T k  quoted language i s  from 

C a l i f o r n i a u  s Sectinn 306; accord N.Y.Section S l8 (c )  and Sec t ion  102 

( a ) ( l )  de f in ing  bonds t o  include "secured and undecured bonds, de- 

benture., and notes.It In a t  leas t  two s t a t e s ,  Ca l i fo rn ia  and Virginia, 

once t h e  c e r t i f i c a t e  confers  any r i g h t s  on bondholders, as authorized 

by s t a t u t e ,  these  r i g h t s  may not  be terminated except by ~U~nnding t h e  

a r t i c l e s  by a vote of a t  l e a s t  a major i ty  i n  p r i n c i p a l  amount 

(Cal i fornia  Section 306) 31- by e two-third b o t e  (~a.Code 13.1-32, 

l a s t  par. ) This Report does not regard such a provisicm as necessary,  

but would leave t h e  matter t o  determinat,ion under t h e  indenture.  

N. Review of E lec t i cns  

Sect ion  225' and i t s  r e l a t e d  Sec t ion  22?, a re  sound in p r i n c i p l e  and 

i n  the language ?& adequate. Under Section 225, a  s tockholder (o r  

member of a non-stock corporat ion) alone has  standing t o  invoke 

j u d i c i a l  review of an o l e o t b n  . See I n  re  Chelsea Exchange Cory., 

18 Del.Ch. 287, 297, 159 A t l .  432 (1932)(cross-pet i t ion by corpora t ion  

disnlissed). A f e w  s t a t e s  enlarge the  category of persons K i t h  s tanding 

t o  seek review t o  include d i r e c t o r s ,  e.g., N.C.Gen.Stats. 8 55-71(a). 

Arguably, the  corporat ion i t s e l f  should have s tanding s i n c e  it has 

an evident  i n t e r e s t  3n a conclusive determina-bion of B disputed  

e l t ? c t i c m ,  ~ n d  sirrce its i n t e r e s t s  may now be i n d i r e c t l y  represented bq' 

a s h t ~ r ~ ? l ~ ~ l ( l ( ~ r  k f ~  n (:an, In e f f e c t ,  socure what amounts t o  a  declarntory  

judgrwnt of t h e  v a l i d i t y  of an election, see  Tornlinsm -- v. . Loew1s, In(:., - 
36 Del.Ch. 516, 134 A. 2d 5 1 8 ~ h .  ), a f f l  d per curiam, 37 Del.Ch. 8, 

135 A.2d 15'6 (S .Ct. ~ 3 5 7 ) .  Considering the possible d i f f i c u l t y  of 

s a y i n g  which f a c t i o n  1,eaLly spealts f o r  " the corporat ion, 'y i t  1s I >  
' 



t o  leave the matter as i t  is  now ~~nder .  Lection 225. I n  a l l  even ts ,  

e i t h e r  fac t ion  can usually find shareholders wi l l ing  t o  seek review.J 

0. Court-ordered Elect ion t o  F i l l  Vacancies 
i n  Board o f  Directors 

No change i s  suggested i n  the por t ion of Section 223 empowering 

10% of  the voting shares t o  seek a Chancery-ordered e lect ion of d i r e c -  

t o r s  t o  f i l l  vacancies ( including new d i rec torsh ips )  when Itthe d i r e c -  

t o r s  then i n  o f f ice  shall cons t i tu te  less than a majori ty of t h e  whole 

board.1 The other  portions of Section 223, dealing generally with 

vacancies and new directorships ,  with staggered boards, and with di rqc-  

t o r s '  resignations,  have already been consideredp See Report, supra 

a t  pp. 55-54. 

P. Shareholder Action Without Meeting 

Appropriately, Section 228 permits unanimous shareholder con- 

sent i n  l i e u  of a meeting, and a l i k e  provision has been widely adopted 

elsewhere. One l e t t e r  reads Section 228 as  permitting shareholders  t o  

authorize but not t o  r a t i f y  by unanimous consent. 

Although Section lL l (g )  does so r e s t r i c t  d i r e c t o r s t  w r i t t e n  

consent, t h i s  is due t o  a phrase (Itprior t o  such a c t i o n u )  not r e p e a t -  

ed i n  Section 228. Accordingly, t h i s  Report sees no need t o  change 

t h e  language t o  avoid a possible,  although highly s t ra ined,  constntc-  

t i o n  of Section 228. 

_/ Two s t a t e s  ~ p e c i c ' i c a l l y  emqower the reviewing court  t o  
issue,  a t  its discre t ion,  an  in te r locu tory  order r e s t r a in ing  d i r ec -  
t o r s  or o f f i c e r s  whose e l ec t i on  o r  appointment i s  contested from 
act ing in office, N.C. Gen, Sta ts .  S 55-71(f); S.C. Code S 12-16.19 
(c 1. 

c u d n g s  & Lockwood, Stamford, Connecticut, l e t t e r  dated 
A u g u s t 4  l%be 



It is suggested that Sec t ion  228's second sentence be broadened, 

so that instead of referr ing solely t o  Section 271 (sa le  of asse ts  

with written consent of stockholder majority), it apply generally, 

l i k e  New York Section 615(a), t o  any lawful consent by l e s s  than all 

shareholders, - v i z t  

T h i s  section sha l lno t  be conatru~d t o  alter o r  

modify the provision of aqy sect ion or any 

provision in a c e r t i f i c a t e  of incorporation 

not inconsistent with t h i s  chapter under which 

the wr i t ten  consent of the holders of less 

than a l l  outstanding shmes is suf f ic ien t  f o r  

action by the corporation. 

Otherwise no change i s  recommended i n  Section 228. 

Q . Miscellaneous 

1. Section 226 (Equally Divided Vote for  Directors) w i l l  be 

considered i n  connection with close corporation provisions. 

2. Inspection r igh t s  of shareholders, b r i e f l y  touched on by 

Saction 220, and voting t r u s t s  and other control devices are consi- 

dered i n  the M e d i a t e l y  following par t  of this Report. 



Connecticut General Statutea Section 33-31la 

w Notes The conrmitteers attention is directed t o  the follbwing --- 
prwinione in Cmect icu t  which give zaaxiaaun protectSon t o  a l l  
caaporations by clearly defining their  duties and r ights  with respec t  
t o  sh.rehol.derr. These prwiaions also accord with the developments 
in the Unu'snn Cnmmsrcial Code, ~ r t b i b  8--Investment Securities which 
similarly protects corporations in  regietering tranefer of secur i t ies .  
The m t e d  mbsectians i n  the Connecticut s tatute deal wlth voting 
by fiduciaries, joint owners, corporations, etc. and have been omi%t&d, 
einc6 many of them are referred to ,  and some are fu l ly  aet fmth in, the 
pU.t of this Report entitled "Qualif ications of Voters. I' 

(a) A s  used i n  th i s  section: (1) 'lRecordholdern means the pe rem or 
in 

personahhose num a security b~ registered form i e  registered a t  the 

t h e  in questim, or a t  the applicable record date or applicable date 

m whkh share t r s n d e r  booka were clwed purauant t o  s ec t im  33-310; 

(a)  Nsecusity" e m s  a ~ e c w i t y  a8 defined in aecticrr 428-8-102 issued 

by 8 corporatian) (3) 'Yooten mana t o  vote a security in person ar by 

prwcy, or acecute proxies, whether special or general or d l sc re t imary  

waivers, consents ar objections in respect thereof, or otherwise to 

rapmeent a security, for tho purpose of aecertainhg &I quonun 

ath.rwiso 

(b) SubJect t o  the further provisions of t h i n  sectfpn (I) a 

corporation may trout  the record hold^^ of' a security as the ebsolute 

m e r  thereof, as  if ouch rocardhokier had iull cmpetencp, capacity end 

authority t o  ~exerclaa a l l  r ights  of arnership, Irrespclatfve of a w  

howledge or notice t o  the ccntrary, or any descr ip t im appearing upon 

i t 8  records or upm tho security indicating a repreeremtative, pledge, 

or fiduciary m h t i m  or referring t o  any other instrumslrt or t o  the 

right8 of any other porom; (2)  a corporation sha l l  not be obligated t o  

inquiro Into exirtence of, or see t o  thr, p~ fo rmsnce  or observance of, 

any duty or obligation t o  a t h i r d  porean by a recordholder or by any one 



who exercises any r igh t s  UI respect of a securi ty  as permitted or  requi red  

by t h i s  section. o o + + + 

(3)  When more than one person c l a w  t o  be en t i t l ed  t o  the same 

r i g h t s  with respect t o  par t icular  securi t ies ,  the carprwation may, in 

good fa i th ,  refiise t o  t r e a t  any of them as ent i t led  t o  such r ights .  

( k )  A corporation sha l l  incur  no l i a b i l i t y  t o  any perscm by t h e  

exercise of arly privilege t o  which it is en t i t l ed  by t h i s  eection, nor 

shall any of i ts r igh t s  be thereby imppired nor s h a l l  any OZ its a c t s  

or m y  corporate meeting be thereby irmvalideted. * * * * 
(1) Nothing herein s h a l l  re l ieve a coqnmatina from any l i a b i l i t y  

which it otherwise would have f o r  breach by it of a c m t r a c t  t o  which 

i t  is a party ar f o r  violat ion of lawful prwisiona i n  i ts  c e r t i f i c a t e  

of incorporation or bylaws or f o r  par t ic ipat ing in bad f a i t h  with a 

f iduciary i n  breech of t rus t .  

(m) Nothing i n  t h i s  s e c t l m  sha l l  re l ieve  a corporation from tho 

& t y  of abiding by or complying with any vaUd judgment, decree o r  

court order, terminating, res t r ic t ing ,  establlehing or declaring t h e  

competency, capacity, authority, r ights  o r  obligations or any person 

wtih respect t o  securi t ies ,  i f  m d  afer a cer t i f ied  copy of such 

judgmnt, decree or court order 18 f i l e d  with the secre tary  of t h e  

corporation, or i f  such judgment, decree or court order is rendered in 

a proceeding t o  which the corporatian ie a party. 

(n) The rights,  privi.bges and imnlnitg afforded t o  the  c o r p o r a t i o ~  

in t f i i s  eection sha l l  extend alao t o  each t ransfer  agent and t o  each 

r eg i s t r a r  Oi its securi t iee ,  t o  i t s  voting inepectors and t o  a l l  

agents of the corporaticn concerned with the exercise of any r igh t s  

by any of i ts securi ty  holders. 



( 0 )  Excepting subsection ( c )  and the first sentence of subsection 

(d)  of t h i s  section,nothing i n  t h i s  sect ion and no a c t i o n  taken in 

accordance therewith s h a l l  enlarge tk competency, capaci ty ,  au thor i ty  

or  r i g h t s  of any recordholder, or any person who exerc i ses  any r i g h t s  

in respect  of s e c u r i t i e s  as permitted or required by t h i s  section,  w l t h  

respect  other than  t h e  corpmation ahd its represen ta t ives  re fe r red  t o  

i n  subsection (n) of t h i s  section.  

This s t a t u t e  gives maximum protect ion t o  t h e  corporation wi th .  
respect  t o  voting by i t s  shareholders, e spec ia l ly  as t o  shares held 
i n  representa t ive  o r  f iduc ia ry  capaci t ies .  (Subsection (b )  ) Liab i l i  t,y 
a r i s e s  only from ac tua l  pa r t i c ipa t ion  i n  a breach of trust, o r  o ther  
breach of a con t rac t  t o  which t he  corporation i s  a par ty .  ( ~ u b s e c t ~ i o n  
(1)) .  A t r ans f e r  agent o r  r eg i s t r a r  is s imi l a r l y  protected.  (Sub- 
s ec t i on  (n ) )  Subsection ( j )  may be usefil.1, as a l a s t  r e so r t ,  i n  pe rmi t t i nq  
a corporation t o  be neu t ra l  when con f l i c t  i n  r i g h t s  a r e  esserted.  Pre- 
sumably, if the  outcome of a vote depends upon t h i s ,  i t  would be resolved 
i n  a Section 225 Chancery proceeding, but ,  assuming t h c  corporation acts  
i n  good f a i t h ,  it i s  not l i a b l e  f o r  non-recognition of the asse r ted  
r i g h t s .  

A s  indicated i n  t he  introductory note, t h i s  provis ion c lo se ly  
follows the treatment given by the  Uniform Commercial Code t o  t h e  
r igh t s  and l i a b i l i t i e s  of corporations, t r ans f e r  agents,  and r eg l s  trws, 
when t rans fe r  of s ecu r i t i e s  is regis tered.  The theory  of the Code -- 
which goes far beyond the Uniform Stock Transfer Act -- i s  t o  p ro tec t  
the corporation o r  t ransfer  agent from l i a b i l i t y  f o r  any r e g i s t r a t i o n  
o f  t ransfer ,  even though the  t r ans f e r  is wrongful, except i n  narrowly 
defined circumstances when ac tua l  not ice  i s  given (u sua l l y  in the form 
of a s top-transfer notice). 

This Report does not now make a spec i f i c  recommendation t h a t  
Delaware adopt these Connecticut-type provisions, b u t  i t  suggests 
consideration of t h i s  type of s t a tu t e ,  p a r t i c u l a r l y  i n  the  U g h t  of 
the  rapid adoption of t h e  Commercial Code. 

I f  the Committee wishes t o  consider t h i s  type of  s t a t u t e  more 
f u l l y ,  it w i l l  be necessary t o  redraft i t  i n  p a r t s  i n  order t o  f i t  
its language i n t o  t h e  organization of t h e  Delaware statute and the  
other  amendments already recommended, 



I I .  PYi'PP(G 2°K P C L  C r V  ICES 

Speak1 ng K m e r a i l  y , the Delaware 8 t a tu t e  e x p l i c i t l ~  provi dee 

for vot ing  truq ,s ; aaee-lnr I a c ~ a n i z e s  pooling agre6men4~, b u t  

hempor. uee of rno i l ln rg  &vloee, awh am i rrevodable pi'o%ie8, to  

deal w i t h  v o t i w  daadloak. Neoesearily, the safest prooadure l a  the  

voti- t r u r t ,  and In many instanoee i t  16 the m a t  doeirrble. However, 

Delawuo aorporatione and shareholders should hahe a w i & r  aboide of 

dovieom Lo lmpl-t 1-1 timate oorporate o r  shareholder Interes ts .  

In affording t h i e  oholoe, Dalarare is f a r  leso acoosodating than a t h e r  

statme whish have, e i t h e r  by s t a t u t e  o r  favorable "common bun rul ings ,  

8wtslin.d a s i d e  apeatrue of deviaes eaah useful  f o r  pa r t i au l a r  

(althorrgh of ten overlapping) purposes and eaoh in&pardeat of the 

r . q u i r m t 8  or  formal i t ies  imposed on the others. Aoaordingly, this 

Report reoommctod. n.* and mended s ta tu tory  pravlsions t o  i nawe  

added flexibility, 

A.  Voting Trueto 
/ - 

Delrwarewe Section 218 Is eound, but  one o r  two add1 t iona l  

provisions mould rake i t  even more a t t ruc t ive .  Perhaps the m o t  

meriow handicap t o  using voting t r u s t e  i n  Delaware ficre be- ~JBCP 

unwuslly s t r i p t  oonetruotioa of the e ta tute .  

1. Time for &xtensio~a; Under Seotion 218(b) any extension of a 

vot isq t a u t  mu8t take place u i % t i n  one y e r r  before it. axpiration 

date. EA.srherr, i t  vorie8 from s i x  ronths (N.r York 8 82J(d)) to 

- / Ten y e u a  duration i a  now typioal  i n  so. t a tates. 



two yoara (Conn.Oen.8tatm. 3 73-?38(d)),  or i s  uoomrtnin because 

tho r t a t u t a  i m  m i l a r t .  I t  l o  s.lpgemtad t b t  tho Delaware a t a tu to  

bo l l b o r ~ l l 8 a d ,  w i  th at lwc!t tna 30(r8 aAla.d f o r  artending tha - / 
t r r u t .  In all  ovmta,  i t  8hould be apeoifiod whether tha new 

poriod run8 from tho data what t h m  catenaion i m  Urda o r  from tho 

axpiration date of tho o r i g i n r l  instrument, .o u to avoid u b i g u i t y ,  

Tba urrdanoorod 1s euggested f o r  inclusion i n  Swtion 318(b>: 

(b) A t  any tim within tatwy#ra pr ior  t o  the tim of 

axpi r r t ioa  of any suoh voting t r u s t  agreemat  a@ 

or ig ina l ly  fixed o r  se extended aa herain provided, m e  

or more banefia iar ies  of tht, trust under sW voting 

trwt agreamnt m y ,  by rgr-t in w r i  t in& and w i t h  

tho wri t ten aonssnt of owh voting trcuteoa,  arttend the 

duration of e w h  voting t r u s t  ~~~~~~t f o r  aa additional 

period not exoeedlng ten years $ram the  c ~ i r a t i d B t e  oc 

the  trwt am or ig ina l ly  f ixed or  u a c t a d e d  ar herein 

provided. 

2. Votin8 Trumts Bxe~edlng T e a  Yeare: Delaware has, unfor tuna te ly ,  

lnv8lidated an . a t i r e  trunt beaautre its duration eould exoeed tea  years. 

Parry v. ~ a r o u i - ~ a a m u r  pipe Line ca., 33 ~o1.Ch. 33, 37-42, 191 
I - 

A t l .  833 (@he 1937). This overly r e s t r i o t i v e  ro ru l t  ahould be 

/ Opening the trwt f o r  renewal8 fo r  a brief period e w h  
u one-3-r o r  a ix  mnthe  does ao t  oignifioantly proteat  a r r t l f l o a t e  
holders sinom, i n  Deware, as al8arhere, may amy withdram rh.n the 
trwt i8  cuttondod. 

/ bjarylaadQa Court of Appeals rttcontly limited a voting trust 
to  t hex ta to to ry  ten-year period despi te  trwt lmgusge indlioating a 
porsibly l-er duration. Holmee v. Bhrrretta, 228 Add. 358, 180, A.2d 
302, 305-307 (18Ba). 



is8 

changed by s t a t u t e ,  as : A :  lemt sna s t a t e  (8.C.Code 12-16.16 

. Tha folloving l a r i g w e  ? s suggested: 

The val id i ty  of a voti\ll: trua t agr..plent, othemlj 9: lauf u l ,  

shall not ba affeoted .lurL~lq a period of tan years from tha 

data ahan i t  ram aroated o r  extended 88 providad heraia,  by 

tha f a a t  t h a t  under l t m  toma i t  w i l l  o r  &y l e a t  boyorid suoh 

10 yoar pariod. 
J 

3. Voting T r w t o  aad Other Control Dewioer: Adhering t o  the 

uuuimtekoable i m p l i ~ t l o a a  of ea r l i e r  decieione, pberommbie v. pavia., 

wmbining a stook pooling agreaaant and an irrevocable prom am a 

votiag trwt void f o r  non-oomplianos with Seotlon 218 formalit ies.  

With defarenoe t o  tbe foroe of that  deai8ion*e reasoning, i t  I8 

mu@g88ted that ,  as a mattar of poliay, the s t a t u t e  nor mpeoifioally 

mka  avallabJe t o  aorporatione other and m r e  flsclble prooedureo as 

a l t e n u t i v e r  t o  voting truatm, for  reasone fndioated i n f r e  at p. 160. 

Not only are pooling .gremmnt8 ~ 8 t h  o r  without irrgvooable proxies 

of grmnt importaaoe to  olome corporatione, inoludlng Abercrombie-type 

jo in t  vantureo, but thay allow soaetimes needed aoncentration of other- 

wise ma t t e r ed  voting power through a simpler and l e e s  ooetly method. 

/ Tha s t a t u t e  could go futher and oaks a l e a r  that after the  - 
mtatutoy patiod l o  up, the t ruot  l o  inoperativa, as followm: "but 
i t  shall, a f t a r  the axpiretion of such tan year period, ba inoperat ive 
unlaoo 1 t h u  bean ortanded not e a r l i e r  than might nor more than 
tmn yearm f r o m  the date whon i t  warn oreatad o r  axtmdmd u harein 
provldad," or ,  aora  simpiy but 1emm c laar ly ,  "unlasa i t  ha8 beon m t m d o d  
u harala prsvidd."  8uoh r s ta tu te ,  i n  a f f r a t ,  exai8a8 the inval id  

&\ 
part of tha voting trwt agraemont and lets the r m m t  stand. 
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1.n order t o  raaova sube tmt fa l  doubts epe to  the i r  va l id i ty ,  f t i s  

nt)cgemtod that t h e  iollcming language, derived from Connoatiaut 8 33- 

338<e), b. added to  Beotion 218: 

Thim Ileotlon shell not 38 deemed to  inval idate  any voting 

o r  other  sgrwmeat among shareholder8 or  m y  irrepoaable prwqt 
/ - 

rhioh i 8  not o themise  f l l e g u .  

4. Yi8aellao.ow: No other reoomaendatisns are made, but a 

f.r, provi8ionr i n  other states should be noted. Hew York obl jgatee  the 

v o t i n ~ )  truetee8 to  keep nooneo t  m d  aomplete boob and records of 

amount re la t ing  to tbe  truartn and an up-to-date l i e t  of o e r t i f i o r t e  

hoLdor8. N.Y .Burr .Corp.L.a 8 62l(b) ; 8ever8.I other  mtateo aaoord. 

Conaeotiout ruthori r ru  the t r w t e e a  t o  d u l g r u t e  a deporitary to a o t  

under the e#r-t, end deoiare8 that votin@ t r u r t  oer t i f ioa toa  

#ha l l  bo u roadily tr8nmfgrable 80 ehare a e r t i f i o a t e r  unle.0 t r a n a f e r  

i e  val idly  re8trioted. ConnrGen.8tats. 8 33-338(u). In New York, 

o e r t i f i o a t e  holder8 are ahareholder8 f o r  purpomee of i ~ p . o t i n C )  the 

book.. N.Y.Burr.Corp.&w a 821(o).*ee i n f r a  p . 1 6 8 ~  

B. XrreooOable Proxies 

Several s t a t e s  now have otatutea  expremely Validating i r revocable  

proxiee i n  8pecifi.d circreutanuer oonati tuting the neoe8ssy 

" intereetw with whioh the prom i8 "ooupled." The purpome i e  to g f v e  

/ In Connootiout, the voting t r u s t  oeotion "shall be eonstrued 
t o  be ~rmi .8 ive ."  This Report doe. not challenge the Delaware 
doatrine 80 far am i t  requires axsot complianoe with tho s t a t u t e  by 
inatrumant8 intended a8 voting trwtm, but reaomwcmda only tha t  voting 
t r u s t  f o r u l i t i e r  not be iolpo8ed on o ther  oontrol  dwi098 de8pite like 
f u a b t i o ~ n  8nd etffeatr. 
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g r e a t e r  o e r t a i n t y  than i a  possible under the  olouciy connuon l a w  concepts 

2eannin~ i n  PmerLcra from v ,  Rousmanier's P.dmVrs 21 U.8. (8  Wheat, ) 

3.74<1820), wbierh laid down r e a t r i o t i v e  requiremento for sue ta ln ing  

an a&ency (proxy) deopi te  t:ls undeniable economic i n t e r e s t  o f  the 

ageat (proxy-holder), No ~ z a t u t e  goes s o  far as t o  mike any proxy 

irrswoable merely becawe the proxy say% s o  o r  eves because there 

18 oon8icleretinn for  the  i r r e v o c a b i l i t y ,  and th ie  i s  sound polioy 

expecia l ly  i n  the  aorpora te  f i e l d .  New York f i r s t  clarified the wea 

with a s t a t u t o r y  i r r evocab l s  proxy provieion now ccrrted i n  severa l  

o t h e r  states. I r revocable  proxies,  alone and m p e c f a l l y  combined 

wi th  voting wraementa,  have severa l  ci iat inotive advantages over  votLng 

t r u s t s :  (1) by recognizing o the r  control devices, ell  corpora t ions  

(end espec ia l ly  c loee  corporat ions)  gain additional f l e x i b i l i t y ,  

(2) the irrevooable proxy, wfth o r  without a pooling a&reenent, i s  

usually simpler to c r e a t e  m d  operate, (31 becaczse shares are not 

transferred t o  t r u s t e e s ,  t h e  proaedure is simpler, and avoide e x p a n s e s  

peoui iar  t o  vot ing  t r u e  t arrangements, e,g,, s tock  t r a n s f e r  taxes, 

t r u e t e e  fees ,  p r i n t i n g  c o s t s ,  eta., as w e l l  eu3 p o s s i b l e  problems uncfer 

f e d e r a l  and state s e c u r i t i e s  growing ou t  of the axchange of shares for 

c e r t i f i c a t e s .  Accordfngly, i t  is  recommended tha t  Delaware consider 

t h e  following provision ibaued on the New York (Section 60Q<f)-(h)) 

and Conneaticut (Seotion 33-337) provisione : 

,Section . I r revooable  Praxiee 

(a) A duly executed proxy s h a l l  be i r r evooab le  i f  i t  e p e a i f i e r l  

t h a t  i t  l a  i r r evocab le  and If, and only so long am, 1 t i s 
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coupled w i t h  an i n t e r s t  suggic ient  i n  law t o  support  an 

i r revocable  power coupled t h e m i  th. 

(b)  Without l i ~ i  t i n g  the general1 ty of eubeec t ion  (a) and 

eubdect there to ,  7 proxy is coupled with an i n t e r e s t  and 

i r revooable  if i t  2s held by any of t h e  fo!loosing o r  a 

nominee of any of the  following pereone: 

(1) A pledgee under a va l id  pledge; 

(2) A per fo?  wh? has agreed t o  purchase t h e  share8 under 

an exeeutory aonfraot  of sale;  

(3)  A c r e d i t o r  or c r e d i t o r s  of the  corpora t ion who extend 

or  continue c r e d i t  t o  the oorporation i n  considera t ion of 

t h e  proxy i f  the  proxy states t h a t  i t  was given i n  

considerat ion o r  such extension o r  cont inuat ion of c r e d i t ,  

the  amount thereof, and t h e  name of t h e  c r e d i t o r ;  

(4) C person who has contracted t o  perform s e r v f a e s  for 

the  corporat ion i f  such a proxy is required  by t h e  con t rac t  

of employment, as p a r t  of t h e  coneiderat ion the re fo r ,  i f  the 

proxy etatee t h a t  i t w a s  given i n  considera t ion of such 

con t rac t  of employment, the name of t h e  employee, and t h e  

period of employment contracted f o r ;  or 

( 5 )  A person, inaluding an a r b i t r a t o r ,  aho has been designs:ed 

by o r  i n  tho manner provided f o r  In  a v o t i w  agreement 

among 8harrholder0,  

provided t h a t  suoh proxies o h a l l  r s m p o  t i v e l y  be  revocable 

after t h e  pledge i e  redeemed, o r  t h e  executory c o n t r a c t  

of sale has been performed, o r  the  debt  of the  corpora t ion 

i a paid, o r  the  period of employment ha8 terminatec?, 1 7 ~  t b  
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vo t ine  agreement among shareholders baa terminated. 

a A proxy may be rmvoked, notwhthmtanding a proviolon 

making i t  irrevocable,  by a purchaeer of ehnree without 

knowledge of the ac la tence  of the  provieion unless  the  

exiotenoe of the proxy and i te  i r r e v o c a b i l i t y  i e  noted 

oonepicuouely on t h e  f s o e  o r  back of the c e r t i f  1 c a t e  

repreom t i n g  the  share. . 
R_e;,orter9a Note 

I t  is arguable t h a t ,  under modern oommon l a w  ossee, submection 

< b ) * e  f i r s t  four ca tegor ies  would ureate a s u f f i a i e n t  "intereat ."  Sea 

the  Pennmylvanba oourt'e reading of Delaware l a w  i n  Deibler  v. m. 
H. E l l i o t t  Co., 308 Pa. 267, 81 A.2d 557 (1051) (pledgee of eharee holds 

i r revocable  i n t e r e s t ) .  The f i f t h  category--voting agreements--does 

not  under present  Delaware dec i s iona l  l a w  create a l e g a l l y  e u f f i c i e n t  

i n t e r e s t ,  In  r e  Chilson, 19 Del.Ch. 398, 409-411, 160 A.2d 82 (Ch.1933); 

a180 aoupling a voting agreement and an i r revocable  proxy hae been 

deemed a voting trust i n v a l i d  f o r  non-compliance a 1  th  Seotion 218 

f o r m a l i t i e s ,  Aberarombie v. Daviee, 36 Del.Ch. 371,130 A.2d 338 

(S.Ct. 1957). The s t a t u t o r y  provis ions  would overturn these  two 

decielono and the e p e o i f i o  referenoe to  the a r b i t r a t o r  would provide 

the  ground f o r  apao i f i c  enforoement of an agreement contrary  to  the  

rcs8ult i n  R i n g l i n g  Broe.-Barn- & B s i l e y  Combined Showe. Ino. v. R i ~ l i . ,  

39 De1.Ch. 810, 63 A.2d 441 (8.Ct. 1947). D r a f t  oubeeotion ( 0 )  protect0  

t ransferee8 without no t ioe  of the  r e s t r i c t i o n ,  but  a o e r t i f i o a t e  

rmfarring t o  i t  18, i n  e f f e c t ,  notioe.  Subeection (a) eavea the  

common l a w  i n  areaa n o t  covered by the s t a t u t o r y  i r r evocab le  proala+t 

under auboeotion (b). 



A few states impome an overall t lms  l imita t ion on an irrevocable 

proxy. Conneotiout hss none, but New York now gives a nraximm three- 

r l i e .  Sinoe irrevoaable proxiem a r e  a f o m  of control  device, 
of t h e  

performing s o ~ r e h o t i n g  t ru s t ' s  funatlone, i t  would be ra t iona l  to  

impon a ton-year limlt on bmth, so that no advantage t i m e - w i s e  aoaruas 

through the proxy device. If t h i e  is desired,  the  following langu-e 

(from New York 9 009(g)) should be added to  the poetaable i n  d ra f t  

subsection (b) : 

or  ten years hae alapeed ainoe the d a t e  of the proxy, 

whiohever period ie l ess ,  unless the period of i r revooabl l i ty  

i8  renewed from time to t i m e  by the exeoution of a new 

i r revoorble  proxy aa permitted by t h i s  section.  

C. 8 tookholder Vo t lna Agreemente 

Delararm deoisione ind ica te  that atookholder voting agreements 

a r e  not ger  84 offensive t o  public policy, absent 8oaDe 0 1 W r l ~  improper 

purpome. See the  Ringlina ome,  20 Del.Ch. 610, 621, 53 A.3d 441 (Ch, 

1047) , dist inguished i n  Aberorombie v. Daviea, 36 D e l  .Ch. 371, 384, 130 

A.2d 338 (8,Ct. 1947). Invalidation ham resul ted from co l l a t e r a l  

feature6 8uch aa i rrevocable proxlee. Sinoe the Delaware law harr been 

lm.8 than favorably diapoaed t o  a l l  control  dwioea,  and einoe 

deoisional l a w  i n  other states l a  r e l a t i ve ly  undeveloped, i t  i s  

uoqgmmted that Dolawar. h u l d  mpaoif i oa l l y  m l l d e t e  pooling agreemen t e ,  

with a aromm-rrfarenae to the d r a f t  provision on irrvvooable proxlea. 

S1111ar provisions noar appear i n  N e w  York 8eotian 020<a); Connaoticut 

Seation 33-338; North CarolLrra Seotion 55-73(a); South C a r o l i n a  Section 



12-16.15. Like irravooable proxiee, voting agreemento are 

oxtensively ured i n  close oorporations, but they s l s o  8orve useful  

yt:apo8es among shareholders i n  larger  enterpr ises ,  The following 

Ntw York langcage l o  s4ggeetad: 

An agreement between two or  more etockholder8,,if I n  writ ing 

and signed by tho pa r t i e s  thereto,  may provide that i n  acerciaing 

any voting r i gh t s ,  the shares held by them s h a l l  be voted ae 

provided by the  agreexsnt , or  ae the  p s r t i e6  m y  agree, or as 

determined i n  accordance with a prooedure agree upon by thea. 

Conneo t iou t  and the  Carollaae l i m i  t the  voting a#reement t o  ten 

yearm, unleee axtended, thereby keying its duration to  the voting 
/ r - 

trucrt . C o ~ e c t i c u t  a l so  proteote eubeequent purchasers without 

not ice  of the wreement, unless i t  Po oonspicuouely noted on the 

oe r t l f i a a to .  Seotlon 33-33Q(d). These proviaione a r e  not neoeeaary 

f o r  every voting agreement, olnae the agreement is peroonal to  the  

pa r t i e s  and does not run with t he  shares. There is more reason f o r  

theme l imi ta t ions  i f  an irrevooable proxy i e  employed; the  draft 

provision, supra p. 162, speaifioslLy pro tec t s  subsequent purdmsers 

of shares subject  t o  an i rrevocable proxy, and another d r a f t  

provision, supra p. 163, would limit to tea yearo an i r r e w o a b l e  to  a 

voti- .greenrent. 

/ Conn.Gm.State. # 33-33O(b) : "Such voting agreement s h a l l  
not extend beyond ten yeare from the  date  of its axecutioa. The par t ie8  
to  a voting ngreement, o r  t he i r  t ransferees ,  o r  any of them, meby W 
written areement  made at any t i m e  within two years pr io r  to  the time 
of expiration of t h e  voting agreement, extend i t 8  duration fo r  an 
addi t ional  period not  exoeeding ten yeare, but suoh extonoion agreement 
ohall not a f feo t  the  r i gh t s  o r  obli&ationa of pereon8 not pa r t i e s  
theratomw 



Corporation 8tatutem today almoo t invariably oodify shareholder 

inepeotion r ight#,  Indeed, a l l  states exoept Georgia and Rhode 
1 / A/ 

bland-  h8ve inepeotion s t a t u t e s ;  a l l  but e igh t  (inoluding 

Delaware) go beyond merely recognizing a r i g h t  t o  tnmpoct t h e  #took 

ledger,  and i n  varying degrees regu la te  ehareholder inspeation.  In 

@6norr l ,  Delaware we-law p a r a l l e l o  theee dO~el0pe t1 t8 ;  but aeveral 

uemful ~ t a t u t o r y  provierona auuld w e l l  servo l e g i t f a a t e  oorpora te  

in te re# t8 ,  A d m f t  provision,  ohiefly baoed on m d e l  Aot S o t i o n  46 

. ad  N.a York deotion 624, appeare at the  end of t h i e  p a r t  of the 

Report and implaEe!ate al l  reoorpmendations. 

1. Proper Purpooe: Moet e t a t u t e e  now expreoely aake "proper 
3/ - 

P Y F D O ~ ~ "  an ingredient  of t h e  inopeotion r igbto,  and i f  not, t h e  

Oue l a w ,  a6 i n  Delaware, impoeed the requirement. S t a t u t e 8  r a r e l y  
4/ - 

dea l  rapreaely with burden of proof, but s w h  a provieion r i g h t  be 

aoa8idered i n  Delrrare i n  v i m  of a seeming o o n f l i o t  between oases  

J/ Souroe: Model BW.Corp.Act Annotated 1193 1964 Sup. 
43. 

3/ Theee e t a t e e ,  bes ides  Delaware, are Arlransae, Flor ida ,  
Rarrii3ew Jersey, Tenneseee, Utah, and Puerto Rioo. 

3/ Alabaam, Alaska, Calf fornia ,  Colorado, Conneotiout, Idaho, 
~ l l i n o ~ ,  Indiana, Iowa, Kaneas, Kentucky, Louioiana, Mfahigan, 
Mlnne#ota, N.r IluPp8hlre, North C a r o l i ~ ,  North Dakota, Ohio, Oklahoma, 
Oregon, Penaaylvania, South Carolina,  Texao, Utah, Virginia ,  Warrhington, 
Wi8aonrin, urd D i a t r l o t  of Columbia. 

A/ In CoM.Gen.State. O 33-334<b), "the ahareholder s h a l l  have 
t h e  burden of ahowinq t h a t  the examination l o  f n  good f a i t h  i n  t h e  
i n t e r e a t  of 8uoh ohareholder sr euch o r  of the  corpora t ion and not 
f o r  opeeulative o r  t r rd ing  purpoeee o r  any purpose in imioel  t o  t h e  
l a t e r u t  of the corporat ion or  i t 6  ehareholdora." 



requiring the sharek~older seeking manrdamuo t o  a l l ege  and prove proper 

purpoee, e.g., Nodana Pet. Corn. v. S t a t e  ox re l .  Brennan, 50 -1. 
5 /  - 

(11 Terry) 78,  81 n. 1, 123 A.2d 243 (8.Ct. 1066) ; S t a t e  ex rel, 

3-~'mley v. Jeesue & Moore Peper Co., 24 D e l  ( 1  Boyae) 378, 388, 77 - 
A t l .  16 <S.Ct. 1810): S t a t e  ex rel, ValdPLan v. Nlller-Wohl Co., 42 

Del. ( 3  Terry) 73, 85, 28 A.2d 148 (Supper. 18421, and thoee requiring 

the oorporation t o  show an !gproper purpoee as a defenae to  mandamus, 

S t a t e  ex rel. BZooh v. =tiy Safety Control Cow., 41 Del. (2 Terry) - 
482, 485, 24 A.2d 587 (6,Ct. 1942); Ineuranshares Coru. v. Kirchner, 

40, D e l .  (1 'h r ry)  105, 108, 5 A.2d 519 (8,Ct. 1039). This Report 

doe6 not f ind the  E o n f l i ~ t  conolulvely  reoolved unless the  footnote 

i n  pod= is the f i n a l ,  beoause the l a t e s t ,  statement. 

Some f uther def l r z l  t ion of "proper purpooe" i n  given by e t a tu t ee  

8wh  as Conneot1outto requirement of a "epeoified, reaeonable, and 

proper purpose", and ~ r i z o n a ' e  useful proviolon tha t  a "proper purpose" 

embraoeo "a purpoee reaeonably re la ted  t o  his I n t e r e s t s  as a share- 
%/ - 

holdern (Ariz. Rev.State. 8 10-175). 

5/ "We assume i n  t h i e  case, ae oontended by t he  corporation, 
tha t  aTtookhalder  eeeking lnepeo t ion of t he  general oorporate books 
aust affirmatlwely a l lege  and prove a proper purpose." 

0 /  N e w  York negative8 '*a purpose whioh i s  l a  the  i n t e r ee t  of m 
b u e i n e z  or objeot other thnn the bueineos of the aorporation.'* N.Y. 
Uus.Ckrp.Law 624<o). While t h i s  apparmt ly  aim at  mhareholdero 
aooklng businom information f o r  thenwelvea or  oompetlng businesses, 
the lurgua@e i s  80 vague that, arguably, i t  mould axolude 1ntOraOtO 
of the shareholder qua shareholder, a., t o  dotermlno the value of 
U a  ebareo, S t a t e  ex r e l .  Rogers v. Sheman O i l  Co., 31 Det. (1 W.W. 
Harr.) 670, 117, A t l .  122 (29221, o r  the f a t e  of oertaina86&e, m t e  
ex rel. Miller v. Loft. Ino., 4 W . W . H a r r .  538, 156 A t l .  170 ( 1 9 3 1 ~  
to investigate some ikproper tranoaotion, Nodam Pet, Cow. v. pelawere 
w rel. Breaoan 50 D e l .  (11 Terry) 76, 123 A.2d 943 CB.Ct. 10563, 



2. Percentage and Timyof - 1 ~ o ~ d i n g  Limits: Many reoent s t a t u t e e  

0-0 the oormpon law and author ize  inspect ion only I f  a shareholder 

h-io owned h i e  share. f o r  a t  l e a e t  8 months o r ,  a l t e r n a t i v e l y ,  owns 
7 /  - 

a ., 1-8 t 54' of any a l ~ s s  of shares whenever acquired. v e r i a t i  ons 
8/ - 

appear i n  o t h e r  states, Delaware deaielons do not  reoognlze any 

such l i m i t a t i o n ,  and ohar te r  proviaions s o  providing would probably 

v i o l a t e  aotamon-law r ights .  8ee S t a t e  ex r e l ,  Brmley v. Jessua & 

Mo'm! PaDer Co., eupra a t  387-389 ( inspect ion diecre t ionary  with - 
d i r e c t o r e ) ;  S t a t e  ex rel. Cochran v. Penn-Beaver O i l  Co., 34 Del. 

( 4  W.W.Harr.) 81, 87-88, 143 A t l .  257 (S.Ct. 1926) ( inspect ion r i g h t s  

deuied by ahar te r ) .  Like Ssction 327's contemporaneous ownership 

requirement f o r  W n t e i n i n g  de r iva t ive  s u i t s ,  t h e  six-months l i m l t a t i o n  

preoludes buying ebares merely to  g e t  a t  the boob. But of.  Trane 

World p l r l lnes ,  Inc.  v. S t a t e  ex rel. Por te r i e ,  183 A.2d 174 <S.Ct ,  
0 /  - 

1862). Tho percen t egs  a l t e r n a t i v e  seemingly serves  no ueef u l  
10/ - 

purpose but normally a1;pearo i n  the  statutes. 

7 /  Peroentage Time of Holding: Alabama, Alaeka, Arkansas, - 
Flor ida ,  Colorado, I l l i n o i s ,  Iowa, Maine, Nevada, New York, North 
Caml ina ,  ~ o r t h  Dakota, Orqon ,  South Carolina, Texas, Virg in ia ,  8nd 
Wieoonoin. 

8 Percentage time 02 holding: Lo~isiana, Maryland, and 
hUchigZ. Peroentage requirement only : Idaho, West Virgin1 a, and 
D. C. Tlme of holding only: Nc, e ta tee .  

8/ If th in  s t a t u t e  had been i n  force  in Delaware a t  the  ti-, 
th. o p ~ a i t .  r e e u l t  would have been reaohed i n  m, 

10/ Louioiana 1 ns  an i n t e r e a t i n g  provieion appl ioable  to  a - 
busineen competitor aroking inspect ion of corpora te  reoords, requir inR 
a ohowing of 6-month6 lacord  ownership p lus  25% of the  etook of t h e  
oorporation whose boo!tr he seeke t o  inspeot .  Lo.Rev.8tat.Ann. 8 12 :30, 



3. E q u l  t a b l e  In te ree te :  Sume s t a t e s  apeoif i c a l l y  g i v e  voting 
11/ - 

t r u o t  o e r t i f i o a t e  holders  the  same inepect ion  r i g h t s  as ahareholdare, 

and apply percentage ~71d time l imi ta t ions ,  i f  any t o  c e r t i f i o a t e  
12/ - 

h.d ders. In Delaw~.re, =ate ex rel. Crorder v. @wrw Core., 41 

D e l .  (2 Terry)  84, 02-83, 15 A.2d 681 (Super. 1940) held t h a t  an 

e q u i t a b l e  i n t e r e o t  could no t  obtaitil mandamus but  (by diotum) might 

secure  Chanoery relief .  Sinae  there  ie obviouely no pol icy  a g a i n s t  

an equi table in t e r e e t  en joy1 ng shareholder  inepeotion righte ,  a e i n g l e  

form of a c t i o n  should be r ead i ly  a v a i l a b l e  t o  a l l  without ju r iod io t ion  

being divided between two fo rum.  

4. Inepection by Agenta: A ohsreholder 'e agent  may inepec t  

corporate reaorde,  both i n  Mlaware, S t a t e  ex rel. Bloch v. Sen t ry  

Safety Control Cow., 41  D e l .  ( 2  Terry', 480, 486, 24 A.2d 587 (Super. 
13/ - - 

1942). and under many o i a t u t e e ,  whose usual r e fe rence  is to "agent 
1 4;' - 

o r  at torney" and, occassionally, t o  the  r rhreholder ' s  atrcauntant. 

The right t o  copy and u k e  e x t r a c t s  from inepected books, m., 

S t a t e  ex rel. ftogere v. Sherman O i l  Co. ,  31 Del. (1 W.W.Harr.) 570, 

580, 117 A t l .  122 (S.Ct, 1922) i e  a l e o  noraal ly  ood i f i ed  i n  t h e  new 

s t a t u t e s .  

11/ Ca l i fo rn ia ,  Conurectiout, I l l i n o i s ,  Maryland, Minnesota, - 
New York, North CarolinA, Oklahoma, South Carolina,  Wiocoaoin, D i s t r i c t  
of Columbia. 

la/ See t h e  New York s t a t u t e ,  f o r  example. 

13/ Model ~ o t ;  PLabarila, ~ l a e k a ,  prkansas, Cal i fo rn ia ,  ~onnecticut, 
Colorado, Idaho, X l l i ~ 9 k s ,  jndiana, Iowa, Kansae, Kentuolrg, Louisiana, 
hdaryland, Nevada, New v.-jrk, North Carol ina ,  North Dakota, Ohio, 
Oklahoma, Oregon, Penr- ;:rlvaria, Texas, Virginia ,  Waehing ton, Wieoonein . 
and D. C. 

14/  North Oarolina, South Q r o l l n a  - 



Sovaral important rtatutem epeaify oiroumatanoes juotifyine a 

aorporation'r rofwal t o  allow an otherwime qual i f ied rbaroholder to 

1.ropmot the books. The minimal requirement l a  8 writton demand to  
15/ - w 

inapeot, rometiaoe 8peolfyLng ndvanoe notioe, o r  r rtataaart 
17/ - 

of the .haroholdor'8 purporo. Uaually a demand ir  md. i f  only 

to er tab l lah  a needed e l r e n t  i n  a eub~equent nation f o r  ~urdamu. 

See N o w  Pet. C o q .  v. Delaaare ex r e l .  Brennan, SO D e l e  (11 Terry) 

7 6 ,  123 A.ad 243 (8.Ct. 1850). Both Under a t a tu t e r  and Dglrrare 

deoirioru,  the oorporrtiaa may ino io t  up- reMonrble hour# and p l a o e  

f o r  inape0 tion. 

Well worth oonsideration f 8  Nen Yorkva proviaion f o r  the oorporation 

to  demand from tha shareholder an a f f idav i t  deay:'ng part ioipat ion i n  

a r a lo  of any 8hareboT.der list of any oorporation fo r  the pa@t 

f i v e  yeare, and dlrQ1.limlng any other  intended misue s f  information 

obtained by inspeotiou, Aocord, S-e v. C i t i e s  Semricq 

e., 31 D e l .  (1.W.W.Hsrr.) 514, 527-528, 115 A t l .  773 (9.C.t. 1922) 

(male of shareholder l l e t  i e  improper purpose defeating mandamus 

peti t ion).  See a l so  S t a t e  ex rel. Brumltv v. ?esoup & Moore Ysper Co. , 

16/ A l a b a m a ,  Alaelta, California ,  Colorado, Caaneotiout, J l l i n o l s ,  - 
Iowa, Maryland, Ilebreslra, h;l;..fg Carolfaa, Worth DsMta, Ohio, Oreqon, 
Bouth Ck$olina, Texw, W h ,  V Z f g S e f s ,  Wiaooneia, d y d n @ ,  Diet r io t  
of Columbia 

N.Y.Bru.Corp,ba $ 024(b) requires f i v e  days notice. 

17/ Conn,Oen.B~~te, @ 33-334(b) roquirea s mtatcrsart of tho - 
purpose of the inrpect~.on a'nioh, a8 the  sect ion l a t e r  iodioater ,  must 
be a aapeoified, r.sraaable, and proper purpooe." 
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1 Boyee 379,  77 A t l .  16 ( 9 . ~ ~ .  k a f 3 j  corporation en t i t l ed  to  aeaurancee 

of no intended mimurre of information from corporate books). The 

NCY York procedure f a  3elf-e?reouting; the ohanholder refuslag an 

Cr:'.th~lt mu0t appeal t o  a m u t t  ahloh le Unlikely to  be oonvinaed 

of the propriety of a purporo whioh he rafueed to  disavow t o  the 

oorporation. 

6. v e t  t o  Xns~eation: The Model Actte typioal 

prov?oion extends the e t a t u t ~ r y  inspeot iol~ r igh t  to  "book. and reoorda 

of ~3oount,(and) minutee and reoord of shareholdere," with a few 

etc.tes delet ing "books and records of aoooont.** N.Y. fl 624tb); COM 

Gen. Dtate . 8 33-334( b) . Hence, oorporate do0lmaeIItS not mentioned 

by the  r t a t u t e  nray be :;~epected only on a oourt order, u., the 

oorporation i e  mbsolute!.y privllegod t o  refuse produotion abaent 

oour t order, 

7. B o w  looated Outcide State: Statutes  do not speclfy the priicte 

where book. muet be k e ~ t ,  since,  $taquoxttly,the exeoutive offioeo 

and henoe aury record8 w i l l  be outolde the o ta t e  of inoorporation. 

florevar, e katutoa, i n  e f feo t ,  aompel a teoord of ohareholder8 to 

remain within the etate  of lnsorporation. See Delaware Section 220, 

and many o ther  e ta tutee ,  Tho M o d e l  A c t  (and mtatutee following it) 

penal t the rsaord of etookhc..'dere t o  be kept "fit the o f f i e e  of i t m  

t r m e i e r  agent o r  registfar':  q l thout  epeoifyiny the looation of tha t  

offioe.  Thi8 would appear preferable even thocgh the *hareholder m y  
w 

have to  go to  a e t a t e  qther :han DeLawars to  inepoat, 

181 N.Y.Bus.Cor~p,Lau 624(a) does require  that the record of 
ahareholders of a New York corporation remsin a i  thin the e tat@. 



l 9 /  171 - 
Three e t a t e e  broadly empower the cour t  t o  order  book8 brought 

in to  t h e  a t a t e  o r  pe r t inen t  e x t r a c t s  or  authent ica ted  copies. This 

ju r ind ic t ion  evidently e x i s t s  i n  Delaware. S t a t e  ex rel. Brumley 

v. ,'s9sup & Moore * p e e . ,  24 D e l  (1 Boyce) 378, 386-387, 77 A t l ,  16 

(S.Ct. l Q l 0 ) .  E lemhere  court8 have compelled t h e i r  domestic aorpora t ions  

to  make t h e i r  books ava i l ab le  f o r  inepection when located  i n  a t h i r d  

state. 

8, g e e i d ~ t a l  Power to Cegel Production: Xaving spec i f i ed  
201 - 

li m.. r ~d s ta tu to ry  inspeotion r i g h t s ,  many e t a t e e  cucpresely eave plenary 

court  ju r i sd io t ion  a1 though i n  t h i s  area conmon l a w  r i g h t s  general ly 

sur-.ive an inepection a t a t u t e ,  S t a t e  ex. rel. Coohran v. pnn-Beaver 

O i l  C_o_., 34  Del. ( 4  W.C,Han.) 81, 88, 143 AR. 257 (S.Ct. 1026). 

Thia reaerved power p e r n i t s  c:~sreholders,  on a cour t  o rde r ,  to  i n s p e c t  

docwents  not  a v a i l a b l e  as of r ight ,  e.g., minutes of d i r e c t o r s *  

o r  conmi t tee meetings, f inanc:.sl racorde, in t ra-corpora te  memoranda 

and correspondence, e t c ,  I t  nay also enable the  cour t ,  i n  a proper 

oases t o  suspend any s t a iu to ry  percentage o r  time-of-ownership 
21/ - 

qual1f ica t :~ns  f o r  t h e  inspecting ehareholders, o r  otherwlee impose 

l9/ North Carolina,  South Carolina, Wisoonsin, - 
20/ Group I ( r e a l  dual power of c o u r t s  preserved) : Arkanaae, - 

Coru.eotlcut, F l o r i d a ,  hI?Lne, Neveda, New HuPpsnlre, New Meorioo, Nmv 
York, Oklahoma, Tenneenee. C~roup I1 ( r e s i d u a l  pwer plum nuspending 
peroentage and time-of-pwnerchip lamite)  : Alabnma, A l - h ,  Colorado, 
I l l 1  noie, Iowa, North Carolina, North Dakota, Oregon, South C a r O l i ~ ,  
Tsxas, Virginla,  Wimcon~in, D i e t r i o t  of Columbia. 

21/ See Group 1 1  a t a  :*?e i n  preeedlng footnote. - 
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9. Procedure: This Report expresses no v i m  on the  adequagp 

of thm preaent mandamus pmoedure, oxoept t o  note that equi table  

r-onre m u s t  go to C ~ I P ~ O ~ X - ~ ,  thoreby dividing up the jur iodict ion 

dc3anding upon the rereon eeaklng the  same r e l l e f .  Mo8t other s t a t u t e s  

cb.ltinue exirrting procedure (ueually mandamus). Nea York hae a 

apecial  utatutory method, analogow to  mandamus, but ava i lab le  to  all 

person0 e n t i t l e d  t o  inspect. N.Y. % 624Cd). 

10. Record Keeptug Requireosents: Some states, following the  

Ybdel Aot and ineluding New York, ooanpel t h e  oorporation t o  keep 

rcnords usually specifying "booke and reoords of account, " minutes 

of m e e t i q a  of rhsr.holdors, d i rec tors ,  and oonmitteee, and the 

reoord of ahareholdere. Delaware sufficiently encourages, record 

keeping by permitti* legally ef feo t ive  r e l i ance  on oe r t a ln  boob .  

N e w  York adds a ueoful provision recognizing current  method8 of 

rword-k8eping r (N .Y .Bw.Corp.Law 8 624(a) : 

Any of the foregoing b o o b ,  minutes, o r  records may be 

i n  wri t ten form o r  i n  any o ther  form capable of being 

convertpd i n t o  rri t ten form within a reasonable t i m e .  

11, Pincrncial -Statmente: A large number of state6 follow t h e  

Model Act i n  requiring each oorporation, on wr i t t en  request ,  to  
22/ - 

furnish a current balance sheet  and statement of operatione,  al though 

l a a g w e  widely va r i e s  and oocaelonally percentaqe require~rente  are 

applied t o  the ahareholder requemting the  tBtate~mIt0. 

22 / ,  Alabams, P.l.aska. California ,  Colorado, Connecticut, ICSWa, 
~ o u l e i ~ ,  Mlohigaa, ."dinn?.~ota, Mlssiselppi,  Wntana, Nebraska, N e w  
York, North Carolina, Nort!: Dakota, Ohio, Oklahomn, Oregon, 
PeMSy lvanla ,  South C a r o l t ~ ~ a ,  South Dakota, Utah, Virginia ,  and 
Wpoping. 
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12. D i r e c t o r s T  Inspec t ion  Rights:  No s t a t u t e  tleale with t h l e  

t c ~ ? c  and t h i e  fieport does n o t  suggest  t h a t  Delaware need do so.  

Sozt ion . shareho 1 d e r t  a FiPght o f  I n ~ p e c t i ~ n  

(a) A s  used i n  t h l e  s e c t i o n ,  M shareholder  a h a l l  mean: 

(1) Any person who s h a l l  have been a ho lde r  of r eco rd  

of s h a r e s  of any o l a s s  f o r  a t  least s i x  months immediately p r e c e d i n g  

h i 3  demand f o r  i n s p e c t i o n ;  

(2) Any purson ~ l n l d i n g  of record ,  o r  t he reun to  a u t h o r i z e u  

i n  w r i t i n g  by t h e  ho lde r s  of r eco rd ,  of a t  l e a s t  f i v e  percent  of 

thd outs tanding  s h a r e s  of a7y c l a s s ;  

( 3 )  Any person o r  persons who s h a l l  have been a holder  

of a vo t ing  t r u s t  c e r t i f i c a t e  f o r  a t  l e a s t  s i x  months immediately 

p r x e d i n g  h i s  demand f o r  i n s p e c t i o n ,  o r  who holds  v o t i n a  t r u s t  

o e r t i f i c a t e s  r ep re sen t ing  shares aggregat ing a t  least f i v e  pe rcen t  

of t h e  outs tanding  shzr es of t h a t  olass;  o r  

( 4 )  An at+-orney o r  o t h e r  agent  of any of t h e  foregoing  

persone. 

(b) Any such s h ~ s e h o l d e r ,  i n  person o r  by a t t o r n e y  o r  o t h e r  

a g e n t , s h a l l ,  upon at  l e a s t  f i v e  day t s  w r i t t e n  demand s t a t i n g  t h e  

purpose the reo f ,  have the  r l g h t  during usua l  busineee h o v e  t o  examine, 

f o r  any spec i f  l e d ,  r ~ ~ ~ c ~ o n a b l  e and proper purpose, t h e  a o r p o r a t i o n t  a 

book8 and recorde of account ,  minutes of meet i r~gs  of t h e  s h a r e h o l d o r e ,  

and record  of ehareholders ,  and to make cop ie s  o r  e x t r a c t s  t h e r e f r o m .  

P proper  purpose i n c l c d e s  a purpose reasonably r e l a t e d  t o  such 

person 's  i n t e r e s t  as rz shar\:holder. 



( c )  An inspec ".on aclehol-ized by subsec t+on  (b) may be denied 

t o  Lha shareholder  cy in h i a  r e f u s a l  t o  f u r n i s h  t o  t h e  co rpo ra t ion ,  

2 ' 3  transfer agent  c ?  r e g i s t r a r  rur a f f i d a v i t  t\at t h e  shareholder  

dc-;? not . ieak inepec ' on fo- an Improper p u r p - , ~ e  and t h a t  he  has 

n:t w i t h i n  f t v e  y e a r s  co ld  o r  o f f e r e d  f o r  s a l e  any list of  ohare- 

hnl.tlers of  any domestic o r  f o r e i g n  corporo t i .m or a l d s d  o r  nbe t ted  

u,,, person i n  procuriir,? any record  of sha reho lde r s  f o r  any such  

purpose. 

(dl I f  t he  co rpo ra l iou ,  o r  an o f f i c e r  o r  agent  t h e r e o f ,  refuses 

t c  perm1 t an i n s p e c t i o n  per.3.. t ted  by subsec t ion  (bl , t h e  share-  

holder  nay apply t o  t h e  Sup;-l o r  C ~ ~ r l r t  f o r  a wrt t of mandamus t o  

compel such i napec t ioc .  I n  a y  such proceeding,  t h e  c o r p o r a t i o n  

shall have the  burdec of e c h b l i s h i n ~ ,  t h a t  t h e  purpose for which 

i n s r ~ o c t i o n  is  ought Ls not a proper  purpose. The c o u r t  may prescr! '  #-. 

any l imi t i l t i ons  or coiir~i t i ons ,  o r  award o t h e r  o r  f u r t h e r  r e l i e f ,  

which t o  t he  c o u r t  ma:' seem J u s t  and proper .  The c o u r t  may, upon 

euah t e r m s  and cond i t r cna  ae t h e  cou r t  m8y p r e s c r i b e ,  o r d e r  books, 

documents and records, p e r t i n e n t  e x t r a c t s  therefrom, o r  du ly  

a u t h e n t i c a t e d  cop ie s  t he reo f ,  t o  be brought v i  t h i n  t h i n  Sta te  and 

k e , ~ t  i n  ouch p l a c e  i n  t h i s  S t a t e  and f o r  s w h  t i m e  and purposes as 

t he  o r d e r  may preec r ib s .  

< f )  Nothing i n  ibis raection s h a l l  impair t h e  power of a cour t  

t o  compel t h e  product ion  f3r examinstion o f  t h e  book. and reaordu 

of the co rpora t ion ,  wi thoc t  r ega rd  t o  t h e  period of t i m e  during ~ h i c h  

the  sha reho lde r  has b*:nn e sha reho lde r  o r  to the number of share8 held 

by him. 

/ Subsect ion (d) b s  wording is n e c e s s a r i l y  very ten ta tbvi*  as 
tho ~eGGrter h a s  not thought P t worth-while t o  r e s e a r c h  t h e  t w  :;l 
nicali t i  ee of matnrlamilrz procedure In Delaware. 



Subchapter 8. $nendmente of C e r t i f  i c e t e  

A. Amendments before Payments of Cap i t a l  

Sect ion 2CLts prc)vision f o r  s~renciments by incorpora tore  o r  

d~ ac to ro  ( i f  any) pr! 3r t o  m y  r e c e i p t  of aapl tal l a  ec r t i a imtory  

i n  ube tance . 
I f  t h i s  Report's proposal f o r  a uniform exeoutSon-.ckrarled@aent- 

f i l i n g  prooedure i e  adopted (supra pp. 1-8), a croom-railrfa)~e r h o u l d  

be rubmtituted f o r  much of Section 241's l a n g u g e ,  W tb.t tbc- 

s e c t i o n  could be s impl i f i ed  t o  read somerahat as fo l lar ra t  

Before the  payment of any p a r t  of its orrg1Ca.i. the 

incorporatore,  or t h e  d i r e c t o r s  i f  any have b.rs o e l e c t e d  

and q u a l i f i e d ,  of any corporat ion,  may amend W 

c e r t i f i c a t e  of iucorpora t ion ,  by exeauting, aubnorled~ing 

snd f i l i n g  the I n s t r m e n t  as provlded by Sections a s 3  b 

. Nothi ng he re in  contained shall permit the  i n s e r t i o n  

of any mattgr not i n  conformity with the  provision61 of  

t h i s  chapter.  

B. Amendments by Artion of Di rec to r s  and Shareholdere 

1. Scope of Amel~dment Power: Sect ion  242<a), aorreeponding 

t o  New York 3ec t ion  801, Model Pot Sect ion  53, and a hoet  of o t h e r  

e t a t u t e s ,  g ives  Delaware oorporat ions e u f f i c i e n t  l a t i t u d e  t o  amend 

t h e i r  c e r t i f i c a t e s ,  e spec ia l ly  by aubeection (a)(B)*s aatoball o l a w u r .  

The prooeding subparagraphs are, of course,  examples and do not  a f f e c t  

the  mcope of t h e  amendment power, However, a l l  new s t a t u t e 6  g i v e  

a m w h  f u l l e r  l i s t i n g  of c b s  maJor types  of certitloste amendments, 

and i f  t h i s  is deai red ,  thc Reporter w i l l  provide d r a f t  ma te r i a l a  

to acoomplieh t h i s .  
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The two postambAee following (a)(5) are staadard provie ions  

needing no change, 

2. Eroaedure f o r  Amspdfw C e r t i i i o a t e i  

(a) Notioe: If  t h e  reooraended provisions on n o t i c e  of 

uee..lqgm and resord d a t e  ( supra  114-121) are adopted, a oroas-referance 

t o  thoee proviaions may be e u b s t i t u t e d  f o r  Seation 342(d)Cl)oe seaond 

eenteooe. The t h i r d  eenteurcs, metting f o r t h  t h e  content. of the  

noti oe, ahould remmin unchanged. 

(b) Eleot ion  Judges: ' h i e  top ia  i 8  oorwidered i n  the  

Report, muvra at 144-149. 

(c) m j o r i t y  Vote: Although the Yodel Aat and many e k t s r  

r e q u i r e  a two-third. vo te  of all aharee, t h e r e  osem~ to  be no 

nooeemity for ohrnging the Dolaware m8Jority vote provision.  If a 

gmeral provleion oa the  requi red  vote  le adopted, an recornended 

mwr8 pp., 131-133, a c r o s e - r e f e r a o e  to that d r a f t  # .a t fan  would be 

ewff lo ient  i n  subseat ion  (d ) ( l ) ,  sentaaoe (6). 

(d) glaos V o t i q r  The p r i n c i p l e  of cia86 oo t iog  on 

amendments sdvermely a f f e c t i n g  c l a s o  i n t e r e s t s  l a  Intended aa a safe- 

guard. Sect ion  242(d) (1). senteaoe  (@), seeas to  oover olrcrnrutancee 

c r l l i a g  for c l a s s  vot ing  a l t h o w h  its lang-e l o  W u e r  m d  more 

general  then the  pinpointed provimicrps f o m d  la the new s t a t u t e # ,  in 

varying forme. 8es New York Seot ian  804; abde l  Aat Seet ion  5 5 ;  8,C. 

Code 8 12-18.5 ( t h e  moat s p e o i f i o  mtat.uat), 

One rubetant ive  add i t ion  on ola8ruo vo t i ag  ie 8 w e a t o d  becruoo 

of the f requent  use of a a r i e e  w i t h i n  clasoem of abrreo. The s t a t u t e  

8hoUd rrLa a l e a s  that whar only one o r  more (but  lees than all) 
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seri us a r e  a f f e c t e d ,  o n l y  those s e r i e s  have c l a s s  vo t tng p r f v i l e g e s .  

See N e w  York Sec t ion  804(b).  The fol lowing language p a r t l y  baaed on 

New York oould be  added a t  t h e  end of sen tence  (9) of Sec t ion  242(d ICl )*  

If any such amendment would a f f e c t  one o r  more but 

l e s s  than  all s e r i e s  of any c l a s s ,  then each s e r i e s  s o  

a f f e c t e d  s h a l l  be considered a s e p a r a t e  cl-s f o r  purposes 

of this subeec t ion ,  except t h a t  whenever t h e  proposed 

amendment m a k e s  t h e  same change i n  more than  one, bu t  

l e s s  than a l l ,  of t h e  s e r i e s  of any c l a s s ,  t h e  shares  of 

a l l  s e r i e s  so  a f f e c t e d  s h a l l  be coneidered a single class 

f o r  t h e  s o l e  purpose of vo t ing  upon t h e  amendment, 

Example: I n  s e r i e s  A ,  B and C of X  corporation*^ F i r s t  P r e f e r r e d ,  

A and B each have cumulative, bu t  se r f  e e  C has non-cumulative, 

clkvidend r i g h t s ,  I t  l a  prSoposed t o  make t h e  d iv idends  of A & B non- 

cumulative. Abeent t h e  recommended provie ion ,  a l l  t h r e e  e e r i e 9  would 

vote ,  a l though s e r i e s  C has no i n t e r e a t  i n  t h e  m a t t e r ,  o r  at l e a s t  

none comparable t o  A and B*s presumed i n t e r e s t  i n  prese rv ing  cumulat ive-  

dividend s t a t u s .  I t  i s  proper t h a t  only A and B,  b u t  n o t  C ,  vo t e  on 

t h e  proposa l ;  and indeed In some circumstances i t  would be un fa i r  

t o  A and B i f  C could  vote  and perhaps dec ide  t h e  i s s u e ,  e s p e c i a l l y  i P  

C is c o n t r o l l e d  by management which propose8 t h e  change. 

( 6 )  Execution-Acknowledgment-Filing C e r t i f i c a t e  of 

Amendment: These provle ions  need no s u b s t a n t i v e  change. But i f  t h e  

uniform execut ion ,  noknowledgment and f i l i n g  p rov i s ions ,  recommended 

supra  pp. 1-8, are adopted, a c ros s - r e fe rence  will be s t d f i c i e n t ,  and 

much verbiage I n  sen tences  ( 6 )  and ( 7 )  of subsec t ion  ( d ) ( l )  can be 

elfimlnated. (?'hie i s  t r u e  whether o r  n o t  l o c a l  r e c o r d a t i o n  i s  r?t; . 
o r  el iminated.)  
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( 3 )  Ef fec t ive  Date of Amendment : Whether o r  not  l o c a l  r e c o r d a t i o n  

is continued, the  e f fec t iveness  of the  amendment should depend upon 

the  f i l i n g  of the  c e r t i f i c a t e  with the  secre tary  of S t a t e ,  and no t  

upon "f i l i n g  and recording" as subsect ion (d l  ( 11, eentence (8) provide:.;. 

See Report supra a t  p. 7 (general  r u l e )  and pp. 21-22 (beginning of 

co rpora te  exis tence)  . 
A t  l e 6 s t  one s t a t e  (F lo r ida )  au thor izes  defer r ing  the  e f f e c t i v e  

d a t e  of an amendment f o r  up t o  90 days a f t e r  f i l i n g  with the  Secretei", 

of S t a t e .  F 1 a . L .  1863, c .  357. Compare the  lnot  sentence of Delasare 

Sect ion  251(c) permit t ing postponed ePfect lveness f o r  30 days. If 

t h i s  added f l e x i b i l i t y  is des i red ,  Sect ion 242 (d l  (11, eentence (81 ,  

ehould be reworded ao follows: 

Any amendment s h a l l  be e f f e c t i v e  AS of the  d a t e  of f i l t n f ,  

the c e r t i f i c a t e  of amendment with the  Secretary of S t a t . ,  

unless t h e  c e r t i f i c a t e  postpones i t s  e f f e c t i v e  d a t e  for  

not more than t h i r t y  (30) days a f t e r  f i l i n g .  

C.  Amending Non-Stock Corporation's Cer t i f  l c a t e  

No change@ a r e  recommended I n  Sect ion  242(d)(2). 

D. Restated C e r t i f i c a t e  of Incorporat ion 

Under Section 104 the  Secre tary  of S t a t e  prepares a "composite 

c e r t l f l c a t e  of incorporat ionn which would include a l l  amenQnents 

than i n  force  and drlete  a l l  euperseded provisions. The d i a t i n c t t y  

p re fe rab le  proaedure author izee  the  corporation to  prepare  i ts oan 

" r e s t a t e d  c e r t i f i c a t e  of incorporation" and submit I t  for f i l i n g  

(and recordation,  i f  t ha t  requirement fe r e t a i n e d ) ,  without  burdening 

the  o f f i c e  of the  Secretary of S t a t e  wi th  i t a  prepara t ion .  Thia I Q  
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now c u s t o m r i l y  adopted i n  a l l  new ru*.isions, and Uerives from Model 

Act Scction 50. New York Section 807 is ,  I n  t h l s  Report 's  view, 

unnecessarily e l abora te ,  and I n  l i e u  both of the  N e w  York and t h e  

Model Act sec t ion ,  t h e  fol lowing language would best a ~ c o m p l i ~ h  the  

p u r p e e ,  expressed by Delaware's Sect ion  104, of conveniently s e t t i n g  

f o r t h  "only such provieions as are i n  e f f e c t  a t  the  t i m e "  of t h e  

c e r t i f i c a t e  : 

Section Restated C e r t i f i c a t e  of Yncorporation. 

(a) A corporat ion may execute, acknowledge, and f i l e  as provided 

by t h i s  Act a "Restated C e r t i f i c a t e  of Incorporation" whlch s h a l l  

i n t e g r a t e  i n t o  a e i n g l e  document the t e x t  of i t8  ~ r i g i n a l  c e r t i f i c a t p  

of incorpora t ion ,  merger, o r  consolidat ion,  together  wi th  a l l  amend- 

ments the re to fo re  adopted and, i f  so authorized,  f u r t h e r  amendments. 

(1) If  the r e s t a t e d  ce r t f  f i ca te .  r e e t a t e e  t h e  t e x t  of tf, 

o r i g i n a l  as t he re to fo re  amended and supplemented, w l  thout  

making any f u r t h e r  amendmeint o r  change, t h e  r e s t a t e d  

c e r t i f i c a t e  m y  be adopted by the  board of d i r e c t o r e  

without  a vote  of the shareholders. The r e s t a t e d  c e r t i f P c ? t ~  

s h a l l  r e c i t e  t h a t  i t  purport8 merely t o  r e e t a t e  but  n o t  

t o  change the  provlalons of t h e  o r i g i n a l  c e r t i f i c a t e  a s  

the re to fo re  amended and supplemented, and t h a t  t h e r e  18 

no diearepancy between such provislone and the  provieiona 

of the r e s t a t e d  c e r t i f i c a t e .  

( 2 )  A corpora t ion  may restate i t e  c e r t i f i o a t e  of 1ncorporat;on 

by submitt ing t o  the  shareholdere f o r  t h e i r  approval  

the  proposed restatement thereof ,  with o r  without any 

arnrendmente f o r  which t h e  vo te  of shareholders  is r e q u l * ~ ~ .  
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by t h i s  Chapter o r  by t h e  c e r t i f i c a t e  of incorporat ion,  

i n  which case the  procedure spec i f i ed  i n  and the vote 

o r  votes  required by t h i s  Chapter f o r  amendment of the 

c e r t i f i c a t e  of incorporat ion s h a l l  be appl icable .  

(b)  The r e s t a t e d  c e r t i f i c a t e  s h a l l  be speci f  i c a l l y  designated 

as such and s h a l l  set f o r t h  the  manner i n  which t h e  restatement was 

authorized.  Upon f i l i n g  the  res ta ted  c e r t i f  i c e t e  w i  t h  the  Secre tary  

of S t a t e ,  the  o r i g i n a l  c e r t i f i c a t e  of incorporat ion as amended and 

supplemented s h a l l  be susperseded, and t h e  r e s t a t e d  c e r t i f i c a t e ,  

including any f u r t h e r  amendments and changes made thereby, s h a l l  be 

t h e  c e r t i f i c a t e  of incorporat ion of the  corpora t io  d 
( c )  Any amendment o r  change e f fec ted  i n  connection with the  

restatement of t h e  c e r t i f i c a t e  of incorpora t ion s h a l l  be sub jec t  to  

any other  provision of t h i s  chapter ,  n o t  incons i s t en t  with t h i s  s e c t i o n ,  

which would apply i f  separa te  c e r t i f i c a t e  of amendment were f i l e d  t o  

e f f e c t  such amendment o r  change. 

(d) The r e s t a t e d  c e r t i f i c a t e  s h a l l  state (1) t h e  name of t h e  

corporat ion,  and, i f  i t  has been changed, the name under which i t  was 

o r i g i n a l l y  incorporated,  snd (2) t h e  d a t e  of f i l i n g  i ts o r i g i n a l  

c e r t i f i c a t e  of i n ~ o r p o r a t j ~ o n  wlth the  Secretary of S ta te .  The 

r e s t a t e d  c e r t i f i c a t e  may omit s tatements as t o  t h e  incorpora tor  

o r  incorpora tors  and t h e  o r i g i n a l  subscr ibers  f o r  sha res ,  i f  any. 

Reporter 's Note 

This provision permits the  d i r e c t o r  alone t o  restate t h e  

c e r t i f i c a t e  i f  no new provisions are i n s e r t e d  s i n c e  t h e l r  robe is 

m i n i s t e r i a l  i n  s e t t i n g  f o r t h  the cur ren t ,  and c u l l i n g  out  the  o b s o l e t e  

. This  implements the  suggestion (No. 10) contained i n  t h e  - 
letter of hichard F. Corroon, Esquire t o  The Hon. Clarence A .  
Southerland, March 19, 1964, p,3, 
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p r o v ~ s i o n ~ ;  a ehareholder  vote  serve no usefu l  purpose and, iml ike  

the  Model Act, i e  no t  required.  A ehareholder  vote  i s  needed i f  t h e  

d i r e c t o r s  a l s o  add new provie ions ,  i n  which case t he  sha reho lde r s  

must approve t he  e n t i r e  ins t rument  (by a major i ty  v o t e  under Sec t ion  

242) and  the  a c t i o n  taken i s  s u b j e c t  t o  any o t h e r  e u b a t a n t i v e  r e q u i r e -  

ment, %., a c l a s s  vo te  i f  the r e s t a t e d  c e r t i f i c a t e  changes any 

r i g h t s  o r  preferences  of p re fe r r ed .  The r e s t a t e d  c e r t i f i c a t e  becomes 

e f f e c t i v e  on f i l i n g  ( subsec t ion  (b)), whether o r  not  record ing  i e  

retained. 

E. Confirming Reorganizat ion Plan (Sec t ion  245) 

No changes a r e  recommended i n  Sec t ion  245. The v a r i a t i o n s  

between the  Delaware provis ion  and i t e  counterparts under the 

Model Pa t  (Sec t ion  59) and i n  o t h e r  s t a t e s  a r e  merely verbal. 

F. Miecellaneous P rov i s ions  

Sec t ions  243 (Redemption, e t c .  of P re fe r r ed  o r  S p e c i a l  

Stock) and 244 (Fieduction of C a p i t a l )  w i l l  be considered i n  

con junc t ion  w 1 t h  t h i s  Repor tQs  analysis of Subchapter 5 dea l ing  

with f i n a n c l a l  p rovis ions .  



A . m r g e r  and C c m s o 1 i t i i : ~ ~ c . r  
-" -- .-. - -.- * - 

A .  Mergers i n  General ;  hiergere of Domestic Corporat ione 

Thie Report recommende s e v e r a l  major substantive changes 

ohioh,  i t  is be l i eved ,  w l l l  make Delaware merger procedure6 the  

moot a t t r a c t i v e  i n  t h e  United S t a t e e .  B r i e f l y ,  the  changee suggested 

are : 

1. S u b s t a n t i a l  e l i m i r ~ a t i o n  of p r e sen t  cash a p p r a i s a l  r i g h t s ;  

which w i l l  be compensated f o r  by 

2. Re ten t ion  of t h e  two-thirds  vo t e  on mergers,  except  i n  

t h e  c a s t  of  co rpo ra t i ons  which a r e  s u b j e c t  t o  t h e  

j u r i s d i c t i o n  of t h e  SEY2 ( i nc lud ing  t h e  expanded 

j u r i s d i c t i o n  r e s u l t i n g  from the  Securities P c t  Amend- 

ments 1064) ;  and 

3. Hecogni t i o n  of a c l a s s  vo t e  of l i k e  percentages  where 

a c l a s s  v o t e  *auld be necessary i f  t h e  proposa l  took 

t h e  form of a s e p a r a t e  amendment t o  t h e  c e r t i f i c a t e  of 

i nco rpo ra t i on .  

In a d d i t i o n ,  s e v e r a l  proposed changee w i l l  i n s u r e  g r e a t e r  f l e x i b i l i t y  

i n  l e e s  s i g n i f i c a n t  matters. 

I. Genera l  Requlrernents f o r  Merger 

Vote8 I t  i a  recommended t h a t  t h e  p r e s e n t  two- th i rds  vo t e  1- - 
be r e t a i n e d  for merger. See S e c t i o n  251(c). The g r e a t  ma jo r i t y  

1/ - 
of s t a t e s  s i m i l a r l y  r e q u i r e  a ~ W O - t h i r d s  v o t e ;  i n  two e t a t e s  

2 / - 
a t h r ee - fou r th s  o r  f o u r - f i f t h 8  v o t e  i s  mandatory; i n  a group 

/ Model Act ;  and a l l  states except  t h o s e  i n  t h e  fol lowing 
two f o o t n o t e s .  

z_/ H a w a i i  and Texas, r e s p e c t i v e l y .  



however, t h a t  t h e  /,NO-thirds v o t e  requirement  be ~ u t o m a t i c a l l y  

dropped t o  a major1 ty v o t e  requirement  i f  t h e  c o r p o r a t i o n  is one  

whose s o l i c i t a t i o n  of p r o x i e s  is s u b j e c t  t o  t h e  j u r i s d i c t i o n  of t h e  

S e c u r i t i e s  and Exchange Commiselon. T h i s  is sugges ted  by t h e  

V i r g i n i a  s t a t u t e ,  b u t  i t  is somowhat more libc.r.fl1. V i r g i n i a  p r o v i d e s  

the  t ,  i n  such c i rcumstances ,  each c l a s s  may approve t h e  merger by 

a m a j o r i t y  v o t e ,  b u t  s t i l l  r e t a i n s  t h o  t o t a l  two- th i rd  v o t e  
4/ - 

requ i rement  Hmever ,  if t.he theory  o f  t h e  V i r g i n i a  p r o v i s i o n  

1s t h a t  S K  s u p e r v i s e d  d i s c . l o s u r c  i n s u r e s  a more knowleageable vote  

5 / - 
by t h e  s h a r e h o l d e r s ,  then  t h a t  theory  shou ld  l o g i c a l l y  app ly  t o  

e l l  t h e  s h a r e s  v o t i n g ,  and t h e  p e r c e n t a g e  requ i rement  shou ld  be  

reduced a c r o s s  t h e  board. T h i s  p r o v i s i o n  a i l 1  a p p l y  n o t  o n l y  t o  

c o r p o r a t i o n s  l i s t e d  on t h e  exchanges b u t ,  under t h e  ,1964 S e c u r i t i e s  

A c t  Amendments, to  c o r p o r a t i o n s  of a s t a t u t o r i l y  d e f i n e d  s i z e  

and number of s h a r e h o l d e r s ,  *hose s h a r e s  o r e  t r a d e d  over- the-c~JI . '~ . :  :- 

3/ Arkansas,  F l o r i d a ,  Georg ia ,  Ind iana ,  Kentucky, Maine, 
~ l n n e s z a ,  North  C a r o l i n a ,  Ohio,  Oklahoma, Pc?nnsy l v a n i a ,  Tennessee ,  
Utah. S e v e r a l  of t h e s e  states hedge t h i s  wi th  r e s t r i c t i o n s ;  i n  none 
are a p p r a i s a l  r i g h t s  a b o l i s h e d .  

4/ ''But if t n e  S e c u r i t i e s  and Exchange Commission e x e r c i s e s  
j u r i s d i c t i o n  o v e r  t h e  proxy s t a t e m e n t  f o r  such mee t ing  s u b m i t t e d  t o  
t h e  h o l d e r s  of any class o f  s h a r e s  wklch i s  e n t i t l e d  t o  v o t e  as a 
class on t h e  p l a n  of merger o r  c o n s o l i d a t i o n ,  t h e  p l a n  of merger o r  

c o n s o l i d a t i o n  s h a l l  be approved upon r e c e i v i n g  t h e  a f f i r m a t i v e  v o t e  
of t h e  h o l d e r s  of a m a j o r i t y  of t h e  o u t s t a n d i n g  s h a r e s  of e a c h  class 
thereon and of more than t w o - t h i r d s  of t h e  t o t a l  o u t s t a n d i n g  s I & a r ~ ~ e ~ "  
V8 ,  Code % 13-1-71. 

5 /  H e e l l n t i c a l l y ,  t h i s  way of  s t a t i n g  t h e  theory  doee n o t  hold  - 
water, i n  view of the u ~ u a l  l a c k  o f  i n t e r e s t  of s h a r e h o l d e r s ;  
d i s c l o s u r e  c h i e f  Ly b e n e f i t s  the prof e u s i o n a l s ,  n o t  t h e  t r a d i t i o n a l  
"widows and orphans." MDre a c c u r a t e l y ,  the r o l e  o f  d i s c l o s u r e  i s  +, 

s h i f t  t h e  r i s k  of ~ m i n f o r m e d  v o t i n g  and inves tment  d e c i s i o n s  t o  
e h a r e h o l d e r s  who h a ~ e  a v a i l a b l e ,  b u t  i g n o r e  o r  c a n n o t  i n t e r p r e t , t h ~  
d i s c l o s e d  f a c t s .  



e f f o o t  on oorpora te  p l ~ b , r e ~ g e n e r a i  ly i n  t h e  d i r e a t f u n  of fahareholder 

pro teo t ion- - there  fe no n e t  lome sf ~ b r e h o l d e r  eafeguarde i n  

dropping the overal j v o t e  requirement.  The two-third8 v o t e  would 

oont inue t o  apply r u  ( 1  1 c l o s e l y  held corporPltlons which are 

l i k e l y  t o  want a high-vote requirement i n  a n y  event ,  and (2) t o  

medium-sized co rpo ra t ions  whose shares are not e loee ly  he ld  but  

a r e  e t i l l  not  widely enough d i s s e m i n a t ~ d  t o  come under t h e  new 
6 1  -- 

f e d e r a l  requirements.  

2.  Shareholders E n t i t l e d  to  VoE: Irl Delaware, Sec t ion  251(c) 

indicates t h a t  a l l  ahareholders  may vats  on a merger, whether 

o r  no t  t h e y  are o r d i n a r i l y  non-voting under terms of t h e  certificate 
7/ - 

~f incorporatlon, htany j u r i s d i c t i o n s  are i n  accord, b u t  are ueunlly 
8/ - 

more spec i f  i o  on t h i s  po in t ,  However, very  r e c e n t l y ,  t h e r e  are 

0 /  Shareholders  of t h i s  latter elase of small p u b l i c  - 
corpora t ions  o f t e n  most need pro tea t ion ,  e i t h e r  by reaeonably 
n t r i c t  s t a t e  s t a t u t e s  o r  some form of disclosure requirements .  The 
few ehareholders  of the  genuine c loee  co rpo ra t ion  can ueua l ly  p r o t e c t  
themselves by bargained-for  c o n t r a c t  p rov i s ions ;  the ehareholdere  
of t h e  l a r g e  p u b l i c  e n t e r p r i s e s  have t h e  p r o t e c t i o n  of SEX: d i r e l o s u r e  
requireraents and the cons tan t  s u r v e i l l a n c e  of market professionals. 
The medium-size or  smal l  pub110 e n t e r p r i s e  t y p i c a l l y  l a e k e  these 
p o t e n t i a l  sa feguards ,  e s p e c i a l l y  i f  t h e  market f o r  t h e i r  s e c u r i  ti ee 
is mo t h i n  ss t o  a t t r a c t  l f t t l e  o r  no a t t e n t i o n .  

7 /  Alabama, Alaskh,  C a l i f o r n i a ,  Colorado, C o m e c t i c u t ,  - 
Bnwrii ,  I l l i n o i s ,  Iowa, Mise ise ippi ,  Nebraska, Nevada, North C a r a l i n a ,  
North Dakota, Oregon, South Caro l ina ,  Texas, Utah, V i r g i n l a ,  
Wl8conein, Wyoming; also Kansas, Michigan, New J e r s e y ,  New Mexico, 
Rhode Island, and West V i r g i n i a  s i m i l a r l y  provide,  though in lees 
8 p w i  f i c langu-e . 

8 /  I t  t s  o f t e n  provided t h a t  "each ou t s t and ing  share of each 
euch co rpora t ion  s h a l l  be e n t i t l e d  t o  v o t e  on the proposed plan of 
merger or oonso l ida t ion ,  whether o r  no t  euch sha re  has  vo t ing  r i g h t s  
under t he  provie ione  of t h e  a r t i c l e 8  ( c e r t i f i o a t e )  of i n c o r p o r a t i o n  
of such ~ o r p o r a t i o n . ' ~  Model Aat Sec t ion  87,  par. 2 (pre-1962 ve r s ion  \ 



185. 
signs tha" l t1e  l p  . +,hhg ! I . ,  i S ~ w n , ,  : * c ~ t u  York's Soc Lj -In bcl.3(a) 

require .  n o t i c e  t o  a l l  ohareholdera, b u t  r e q u i r e s  c: two--thirds vo te  

only of t h e  vot ing  stlarcta, unleoa R c l m s - v o t e  i s  a l e o  r equ i r ed  

beoauee of some s p e c i a l  impact on a particular c l a s s  of etook. 
9/ - 

The Model Act has s i m i l a r l y  provided s i n c e  1961, a l though i t e  

prev ious  vervione (followed ky many states) r equ i r ed  a vote  by a l l  

shareholdere .  The newer approaoh is not wholly Pndefensible: 

denying the  p r e f e r r e d  etock a s t a t u t o r y  (versus  a p o s s i b l e  o o n t r a c t )  

vo t ing  r i g h t  merely means t h a t  p r e f e r r e d  s tock  t e  s h i f t e d  towards 

t h e  bondholder end of t h e  spectrum of investment i n t e r e s t s ,  and, 

i n  a l l  event@, the  l o s s  o f  a s t a t u t o r y  vot ing  r i g h t  w i l l  l i k e l y  be 

compensated for by con t r ac tua l  p rov i~ io t . r s  of one s o r t  o r  another .  

Nonetheless,  t h i s  Report roconrmends t h a t  Delaware not  f o l l m  

t h i e  new development. Espec ia l ly  if a p p r a i s a l  rights  are t o  b e  

abol i shed  i t  would excess ive ly  weaken t h e  po3 i t i on  of p r e f e r r e d  

shareo ,  both i n  appearance and i n  reaif. ty, i f  they should l o s e  both 

a gene ra l  r i g h t  t o  vote  on major changes and the appraisal r i g h t  

now inc lden t  t o  a merger, Morueover, i f ,  as suggested, the  vo t ing  

percentage drop to a mere major1 ty i n  t h e  case of many corporations, 

" f l e x i b i l i t y "  and wconvoniencs" do n o t  ca l l  for a l e o  e l imina t ing  

vo t ing  r i g h t s  by o r d i n a r i l y  non-voting s h a r e  i n t e r e s t s .  Accordingly,  

1 t is recommended t h a t  I f  t he  Comml ttee ag rees  wi th  t h e  two magor 

recolurentiations--abolishing a p p r a i s a l  r i g h t s  and pe rmi t t i ng  major1 t y  

9 Other  s ta tes  apparent ly  no t  requi r i , lg  t h e  vo te  of o t h e r w i s e  
non-v Wing s h a r e s  are : Arkansas, F l o r i d a ,  Georgia,  Indiana,  
Kentucky, Louisiana, : k i n e ,  Maryland, Massachcset te ,  Minnesota, 
Missouri ,  New Hampshire, Ohio, Pennsylvania,  ?nneeeee, and Vermont; 
see a l s o  Georgia  and Indiana. 



c l a s s  of s h a r e s  shou ld  contirrue t o  \rote on mergers.  
10/ - 

3 Clasa  V o t i n g :  A number of j u r i e d i c t i o n s ,  curlike Delaware, 

r e q u i r e  a v o t e  by classee of ~ t o c k ,  n o t  g e n e r a l l y ,  b u t  when some 

p r o v i s  Lon of t h e  p l ~ n  of merger ef f t7c ts R change 1n the r i g h t a  o r  

p r e f e r e n c e s  of a p a r t i c u l a r  c l w n  %hioh  ahnnge, i f  made b y  an 

arneccbent t o  t h e  certificate r a t h e r  than i h r ' n ~ q h  a merger ,  would 

cel l  f o r  a  01~~3s v o t e .  TIiie is j u s t  and f a i r ,  r i i t h o u t  endorsing tho 

" v e s t e d  r i g h t s N  d o c t r i n e  o r  relateti oonoep ts ,  i t  is appropriate t h a t  

o l a s s  i n t e r e s t  be ae much p r o t e c t c . ~  when the i d e n t i c a l  chftnge Is 

made by one r o u t e  (merger)  as by a n o t h e r  (cert i f icate  amendment). 

Moreover, i f  , as t h i s  nopor t recommends, Delaware a b o l i s h  a p p r a i s a l  

r i g h t s ,  a clase v o t e  requ i rement  i s  an impor tan t  c o u n t e r b a l a n c e  to  the 

p r o t e c t i o n  whloh i s  thereby l o s t .  A t  p r e s e n t ,  when p r e f e r r e d  r i g h t s  

and pruferenccs are changed i n  a n!erger, t h e  d f s ~ e n t i n g  s h a r e h o l d t > r  

can o b t a i n  a p p r a i s a l  r i g h t s  es a n  Iric.tdent to t h e  merger. T h i s  

g e n e r a l  concept  a p p l i e s  t o  the spor:iriic c a s e  of compounding preferarcti 
11/ - - 12/ 

stock div idend  a n  e a r a g e s ,  sirice Havender and g o t  t e n s t e i n  

uphe ld  t h i s  prooedure. Unless i t  can b e  s q u e r e l y  asserted t h a t  
13/ - 

K e l l o r  i s  c i e f i n i t e l y  overruled by t h e  later cases (however much 

l O /  Alabama, Alaska, r r i z o n a ,  C a l i f o r n i a ,  Colorado ,  C o n n e c t i c u t ,  - 
H a w a l i ,  1 l l i n o i s ,  Iona,  Louiuf ana, Mary land, khsoachuset ts, M f c h i g m ,  
Mississippi, Nebraska, Nuvnde, Me% Hempshire, New York ,  North 
C a r o l i n a ,  North Dakota, Ohio, Oklnhom, Oregon, P e n n a y l v m i a ,  
Hhone Xslanti, S o u t h  C ~ l r o l i n a ,  Toxas, Utah, Vermont, V i r g i n i a ,  
Wisconsin ,  Wyoming, nnd Dist r ic t  of Columbia- 

11 /  Federal U,::tea Curp. v .  Havender,  7 4  Del.Ch. 318, 11 A.2d 
3 3 l ( s . G .  3340) .  

12/ Hotteneto . 'n  v .  York Ice Mach, Corp , ,  136 F.2d 944 (3d  
Cir .  1.9431. 

/ Keller v. Y V i i s z  L Co., 21 L)el .@he 391, 190 A t P .  .i 15  : .5,,.3:, i? i82 



I ts  v i t a l i t y  is impai red) ,  i t  is  arguable t h a t  e l i m i n a t i n g  arrearage8 

through merger, bu t  without  a p p r a i s a l  r i g h t s ,  i e  as o b j e c t i o n a b l e  

as dea l ing  with them by d i r e c t  amendment, Despi te  the d i f f e r e n c e s  

between t h e  two procedures ,  i t  is  hard t o  be l i eve  t h a t  t h e  

a v a l l a b d l i t y  of a p p r a i s a l  r i g h t s  i n  Havender and Ho t t ens t e ln  d i d  n o t  
1 4 1  - 

make a d i f f e r e n c e  i n  the  outcome. Moreover t h e  approval  of a c l a s s  

i s  no t  ove r ly  d i f f i o u l t  t o  obta in .  Even i f  I t is  set a t  two-thirds ,  

i t  u~ould be a p p r o p r i a t e  t o  reduce any such requirement t o  a major1 ty  

vo te  when the  SEC has  j u r i s d i c t i o n  of t h e  proxy s ta tement .  

4. -S ta tu tory  Vote Requiremr..~ cs: I f  a grea te r - then-  - - 
major i ty  o r  greater- than-two-thirds  vo te  ie des i r ed ,  as i t  o f t e n  is  

f o r  c l o s e  co rpo ra t ions ,  i t  is assumed t h a t  Sec t ion  102(b)(4) is 

s u f f i c i e n t  a u t h o r i t y ,  a l thogh some s t a t u t e s  now s p e c i f i c a l l y  so  
15/ - 

provide i n  t he  merger s ec t ion .  In a d d i t i o n ,  s e v e r a l  wel l-considcred 

s t a t u t o r y  r e v i s i o n s  have specdf i c a l l y  p ro t ec t ed  the  h i g h e r  vo te  

by a s t a t u t o r y  p rov i s ion  t h a t  s u c h  higher  n o t e  can be amended out 

o r  o therwise  removed only by t h a t  vo te  i t s e l f ,  v&., a th ree - fou r ths  

vote  requirement for a merger o r  charter amendment may be  changed 

14/  Obviously, t h i s  is no t  a l o g i c a l l y  demonstrable proposi  t i  :xn. -   ow ever, t he  Havender case heavi ly  s t r e s o e e  the  d i f f e r e n c e s  between 
r ecap i  t a l l z a t i o n  by c h a r t e r  amendment and through a merger (24  Pc3 , 
Ch. i t  333-334) i nc lud ing  i ts  I n c i d e n t a l  a p p r a i s a l  r i g h t s  (24 Del. 
Ch. a t  344) which a r e r  of course ,  no t  avai1ab.I.. i n  a s t r a i g h t  
reoapi  t a l i z a t i o n .  See a l s o  Poraes V. Yadsco L.-les Cnrp., 27 D e l .  
Ch ,  127, 132 (Ch. 1943). 

15 /  l 'yp ioa l ly ,  ',he s t a t u t e  r e q u i r e s  t h e  vo te  of "at least 
two- t h i r d s  of t h e  o u t s  tanding shares"  of t h e  oo rpora t i  on. 



only by a three- four ths  vote ,  r a t h e r  than by an o rd ina ry  m j o r i t y  
le / - 

vote.  

The recommendations e o  far offered could be implemented 

by the f o 1 lowing language: 

A t  the  meeting, A vo te  of t h e  shareh( 1 0 ~ ~ ~ 3  shell be taken 

on the  proposed p lan  of merger o r  coneol lda t ion .  mch out -  

s t and ing  s h a r e  of each corpora t ion  a h a l l  be e n t i t l e d  t o  vo te  

on the propoeed plan of merger o r  conso l id s t ion ,  whether o r  

no t  such s h a r e  is e n t i t l e d  t o  v o t e  under t h e  terms of t h e  

c e r t l f P c ~ t e  of incorpora t ion .  Th plan of merger o r  c o n s o l i d a t l c n  

s h a l l  be approved upon rece iv ing  the ~ f f i ~ ~ t i ~ @  vo te  of 

t he  hoLdero of at l e a s t  two-thirds  of t he  ou t s t and ing  aha res  

of each corpora t ion ,  un lees  any cXms of sheres of m y  

co rpora t ion  is e n t i t l e d  to v o t e  as a a l a s e  thereon,  In which 

event ,  a8 t o  such corpora t ion ,  the pian of merger s h a l l  be 

approved upon r ece iv ing  t h e  aif  f rmat ive  v o t e  of the  h o l d e r s  

of at least two-thlrds  of ( A )  each c l a s s  of share6  e n t i t l e d  

t o  vo te  as a c l a s ~  thereon,  m d  of (2) the ou t s t and ing  s h a r e s  

of t he  corpora t ion .  1; the  S e c u r i t i e s  and Exchange CornmissLon 

exe rc i see  . j u r i e d ~ c t i a n  over t h e  PI-oxy a ta tement  submit ted 

by any c o r p o r a t i n n  part  l c i p a t i n g  i n  t he  merger o r  consolidetBon 

w i ( ll r e s p e c t  t o  .iucJl .a_,eting, t h e  p lan  r,, merg-r o r  c o n s o l i d a t i o r ~  

16/ See Ccxm,Ge , , S t a t *  8 33-329(c) gel,; - a l l y  providing t h a t  - 
a super -s  t a t u t o r y  vo+,e requirement i n  t h e  cerl.i.f i c a t e  may no t  be 
amended ou t  by a l e s s e r  vo te ,  See a l s o  S.C,Cofe fi 12-20.3(d)<4) 
(same r u l e  f o r  mergers).  



it(?. 

s h a l l  be apurweo upen :eiceiving the  bf't'.irmatl :re v9r.e of' the holders 

o t  ii : , s j c s r ~  Sy L: L ~ A  i iuGstnnd 4.n~ shar-tlr, ol' s ! ; d l  corporat  ;on; and if 

any c l a s s  of shares i s  enti t i led 50 vote  as a class thereon,  t h e  

plan of merger s h - i l l  be approwtjd upnn receiving t h e  a f f i m t l u t :  r n t e  
of 

of the  holders  of a t  least a mejor i ty / ( l )  each c l ~ a s  of shares 

e n t i t l e d  t o  vote  as a c l a s s  thereof ,  and of ( 2 )  t h e  outstanding 

shares of such corporat ion.  Any c l a s s  of  hares of any ~ o r p o r a t ~ l c n  

s h a l l  be e n t i t l e d  t o  v o t e  a s  & c l a s s  If the plan sf merger o r  

consolidat ion contains any provivion which, i f  contained i n  a proy,osed 

amendnent t o  t h e  c e r t i f  i ca l e  of inc crporat ion, would e n t i t l e  sut,tl 

c l a s s  of shares t o  vo te  as a c1asc under t h e  provision of subssc:lim 

( d )  (1) of Section 2b2 ( h n d m e n t  of Ce.r t i f icate of ~ o r p o r a t i o ~ r  

a f t e r  Payment of Capi ta l ,  e tc .  ) . 
5 .  Deferred Ef3Bctiveness of Merger: Section 2r l ( c )  permits t h e  e f i  P C  s, dve 

da te  of the  merger t o  be pmtponed t o  the da te  of recording or  t,tii.rt:y- . I * -  

the rea f te r .  Presumably, recordation mey be i n d e f i n i t e l y  postponed. 

The moye usual provision sets a d e f i n i t e  time period, ranging up t o  n i n z t y  

days from t h e  da te  of f i l i n g  with t h e  Secre tary  of S ta te .  However, 

formulated, the re  appears t o  be su f f i c i en t  flexibility. 

6. Aba~donmnt of Merjerz - Apparently Delaware does no t  expread y 

provide f o r  abandoning 3 merger. Many new s t a t u t e s  s p c i f i c a l l y  permit 

t h e  plan of merger t o  p, .wide  f o r  its aba;~dommnt even a f t e r  stockholdti, 
17/ -- 

a p p r w a l ,  and t h i s  p r c -~ i s i r ru  ie recomnended. A few s t a t e s  go f u r t h e r  

17/ Model Act,; Alsiama, 1 laska ,  Co lo~ado ,  I l l i n o i s ,  Iowa, I.laryland, 
New Brk,  North Carolin;, North Dakota, Ohio, Oregon, South Carol ina ,  
Taxas, Wieconsin. Also Mississippi ,  Nebraska, Utah and Wyoming. 



at;d su t ; ,o r i .* '  ~ * . . ~ - . d r , ~ ~ r r * : :  , J : : ~ J  :;le:. of nee i,ile T;.. 2: pt' rm~:.r;;a:. .~!.l.;r$rje, f o r  
lU/ - 

it., !:ut t , h i  :j seep.% .11~1r.,.!:?sir:.y find pa; sibi:? mc?cs i rabi~ .  'i'he ~ L ~ ~ . ~ c w ~ L ~ : .  

language 12 a~uggestsd r 

Any i ' l  -nn of nterger o r  consol idal  ian m y  - m t a j  n a provis ion  t t w t  

a t  any t ime p r i o r  t o  filing t he  p l x n  of merger o r  consolldatlon 

w i t h  t h e  o f f i c e  of t h e  S e c r e t a r y  sf S t a t e ,  t h o  p l a n  may be abandoned 

by  t h e  board of d i r e c t o r s  of any participsti; . t , :  c:orporation not- 

wi ths tanding  approval  of t h e  plan of  merger o r  c o n s o l i d ~ t i o r i  by 

t he  sha reho lde r s  of t h e  p a r t i c i p a t i n g  corporatf ons. 

7. Executl  on-kc kn owledg~nent-Filing-Rec o r d a t l  m : If t h e  re  s omiended 

ryne ra l  p r w  i s 3  on on execut ing,  ack~owledging and f i l i n g  doculy?nts i s  

adopted, much of t h e  matter  i n  ,Section S l ( c j  cart be e l i m i g ~ t e d  wi th  a 

r.ross-reference t o  thoee s e c t i o n s ,  whether o r  not  l o c a l  r e c o r d a t i o n  is  

untinutrd. "iie same, inc ident ,a l ly ,  is t r u e  also of S e c t i o n s  252(c) ,  

253(a), 25h(d) ,  255 j c  j and ? 5 6 ( c ) .  

a .  Some s t a t u t e s  riow spec lbf ica l ly  p r w j d e  t h a t  the c e r t i f i c a t e  of 

consolidat ion  ( o r  i t s  equ iva l en t  , however. deonorrrineted) au toma t i ca l ly  

"comes t h e  c e r t i f i c a t e  of i nco rpora t ion  of t h e  new c o r p o r a t l o i ~ ,  and t h e  

c e r t i f i c a t e  of merger eu toma t i ca l ly  amends t h e  c e r t i f i c a t e  of i n c o r p o r a t i  ct:: 

19/ 
OC t h e  su rv iv ing  corpora t ion .  See  New Pork Sect ion  906.1f t h i s  r e s g l t  

10/ C ~ l l  f 'nrnia and Connecticut.  

19/ See a l s o  Model Act Sec t l  QII 69( f ) .  S t a t e s  w i t h  a s i r n i l a r  p r o v i s i ~ ,  
(wi t r o c : c n s ~  onal v a r i a t i o n s )  include : Alaska, Colorado, Connect icu t ,  
I l l i n o i s ,  Tntliana, Icwa, K i s s i s s i p p i ,  Missouri,  Nebraska, New Yorl., 
'Jorth Caro l ina ,  Nort,h Dakcba, Ohio, Oklahoma, Oregon, Pennsylvania ,  
South C a r o l i r ~ a  , Texas, U t m ,  V i rg in i a ,  Wiscclasin, hiyoming, and D i s t r i c t  
of  Columbia. 



191. 

i s  now informal lv  accomplished i n  Peltware, it would be des31able t o  e n a c t  

a  prmris inn dacJnmtnry of e x i s t i n g  pract ice;  if not,, t h e  s t a t u t o r y  

p rov i s ion  i s  even more a t t r a c t i v e .  The fo l lowing  language i s  s u g g e s t e d ,  

based on N e w  P o r ~  8 9@6(b) (14): 

In t h e  case ol' a merger, t h e  c e l - t i f i ~ t e  of i nco rpora t ion  s h a l l  

be aurvornat,icaii;; amended t o  t h e  e x t e n t ,  4 ~i;y, t h a t  chbnges 

i n  t h e  c e r t i f i c a t e  o f  i nco rpora t ion  a r e  s a t  f o r t h  i n  t h e  plan 

of merger; and, 1.n the case of a consolidation, t h e  s t a t emen t s  

which a r e  s e t  f'orzh i n  t h e  plan of consol idatSon and which a r e  

r e q u i r e d  or permitted t o  appear ix: a  c e r t i f i c a t e  of i n c o r p o r a t i o n  

organ ized  under t h l s  chapter  shall be the  c e r t i f i c a t e  of i n c o r p o r -  

a t 1  on of t h e  new corpora t ion .  

B, Mergers T1lvs~ i ; l~  Foreign Corporat ions 

To t h e  eAent t h a t  Sec t ion  251's r e q u i r s m n t s  a l s o  govelm mergr 

under Sec t ion  252, t h e  recornendat ions  p rev ious ly  mde should apply, 

With s p e c i a l  r e f e rence  t o  Sec t ion  252, minor a d d i t i o n a l  recommendetionc 

are submit ted,  

1. Sect ion 25'2(aj seems needlessly r e s t r i c t i v e  by l i m i t i n g  a Dela- 

ware c o r p o r s t i o n ' s  participatstor? in a n  out -of -s ta te  merger t o  a 

co rpo ra t ion  " o r g a n i s 4  under t h e  laws of any o t h e r  s t a t e  o r  s t a t e s  of t h e  

United ; j tates," thereby irnpliedly prec luding  a merger w i t h  a Canadkin 

o r  E n g l i s h  or  o the r  f o r e i g r ~  e n t e r p r i s e .  Cf, a 1962 r u l i n f :  by t h e  F l o r i d 4  

a t t o r n e y  g e n e r a l  t h a t ,  under  a  l i k e  s t a t u t o r y  p rov i s ion  in F l o r i d a ,  

a F lo r ida  and a Azerto Rican co rpora t ion  could n o t  merge. Op. Atty. 

Gen. No. 063-85 ( ~ l o r i d a  6-18-1962). Indeed, t h e  e x i s t i n g  language 

would probablv shaaow a merger between a Delaware and a non-Alwi i ' P ,  



".c. , i\l. Y. .: ' - s ) ' / ' r i ) ,  rind II. t . 8 LUdje! (drf i r l in i ,  "1 or.e~gli  c -o rpon  t !(>nu 

a s  on$. "for-med ~xidei. laws o the r  t han  t h e  ctatute: .  ol"' N e w  York); Modej 

Act S e c t  ron 70; mid mny o t h e r  s t a t e s  f ollcmirq; t h e  Yodel Act. The 

f o l la r i rq :  language change i s  recommended I n  j ~ ~ ~ ~ l i ~ i i  252(a) (omi t t i ng  

p a r t s  rich p r e s e n t l y  p e r t i n e n t )  : 

( a )  Any one or  more corpora t ions .  . . rriay c o n s o l i d a t e  o r  merge 

with one o r  more o the r  corpcirat:lais organized ulder t h e  laws of 

any j u r i s d i c t i o n  other  t h a n  t h i s  S ta te  . . . . 
It would a l s o  be d e s i r a b l e  t o  reird'orce t n i s  w i t h  definition of "forelgr. 

co rpo ra t inn"  ;;n terms n o t  l i m i t e d  t o  /ime~-icari states. 

2. f , . t  leest one s t a t e ,  Va.Code 8 1 je l - -71 (pa r ,3 ) ,  u s e f u l l y  prwidcs 

fb r mergeis with an o&-of-state co rpo ra t ion  of' a co rpo ra t ion  r e q u i r e d  
n 

by law t o  he/domestic s t i t e r p r i  se, e , g . ,  tm public  u t i l i t y .  Permlssimt - 
is g ran ted ,  bu t  t h e  domestic co rpo ra t ion  cont inues t o  be a Virgjnia 

e n t e r p r i s e  euen i f  it e l s o  becomes a  non-Virginia corpora t ion ,  vk., 
20/ 

- - 
dua l  i nco rpora t ion  r e s u l t s .  O f  course,  the occesions far t h i s  to 

be  very inf requent .  

3. If n uniform execution-acknmledgment-filing-recordation 

procedure i s  adopted, Sec t ion  25 2(c j should be r ev i sed  a c c  ordingly. 

Also if' a p p r a i s a l  r i g h t s  a r e  abol i shed ,  S e c t i a n  %2(d) would be amended 

t o  delet,e rt,f'erenc;o3 t o  ttits s u r v i v i n g  or  new c o r p o r a t i o n ' s  undertakinp; 

t o  pay c a s h  t o  d i s s e n t e r s .  

2 0 / " ~ o  co rpora t ion  t h a t  is r equ i r ed  by law t o  be a domestic c o r p o r a t i w i  
niayFby merger o r  conso l ida t ion ,  cease t o  b e  a  d o m s t i c  co rpo ra t ion ,  but, 
every such corVporat ion,  even though a co rpora t ion  of some o ther  state, the 
United Sta tes  o r  ano the r  count ry ,  s h a l l  a l n o  be a domest ic  c o r p o r e t {  i..i 
of t h i s  s t a t e .  



C. Parent?Subo.diary Mercers -- 

N O  eubstantlpe changes are  reconrnended i n  S e c t i ~ n  353. It is t o  

be noted t h a t ,  l i k e  Sect ion 252,  out-vf-state nlergers are limited t o  r. orp- 

orat ions organized i n  United S4nbs ju r i sd ic t ions .  Although most s t , a t c s  

require  95% m s r s h i p  of a subsidiary ,  t h e  90% Deleware figclre is 

appropriate s ince  it makes poss ib le  short-form mergers with c o r p o r a t i m s  
21/ - 

from a few other  s t a t e s  which a l s o  requ i re  only 9@ control .  

It i s  suggested t h a t ,  s ince  r i g h t s  and preferences  may be chmged 

or a l t e r e d  i n  conjunction with a short-f  orm merger, Section 2!3(a j  

recognize 3 c l a s s  vote under circumst~ances where t h i s  would be requir-ed 

in a Sec t ion  251 merger, and f o r  reasons indicated in the  dj.scussion 

If appraisal rights a r e  elimineted, as  recommended, Sect ion 253( a )  

should be accordingly changed. 

D. Other Mergers ( J o i n t  Stock Companies, Non-Stock Companies, e t c h  -- ' 

This Report does r,ot recommend general  changes with r e s p e c t  t o  

mergers authorized by Sect ion 2% (domestic c o r p o r a t i  cn and jo in t - s tock  

a e e o c i a t i m o ) ,  Section 255 (domestic non-stock non-profit co rpora t ions ,  

Sect ion 256 (domestic and foreign non-st ock non-prof it corpora t ions  ) , 
Section 257 (domestic ofock and non-stock corporation$., and Section 258 

(domestic and fore ign s tock and non-stock corpora t ions) .  To t h e  e x t e n t  

t h a t  Section 251 and 257 are amended, i n  accord with t h i s  Report1 s 

euggestions, and a l s o . t o  the  extent  t h a t  a p p r a i s a l  r i g h t s  a r e  a b o l i s h e d ,  

23/ It i s  t o  be noted t h a t  Delaware i s  unique among American s t a t x s  i n  
aut=izing a parent t o  merge i n t o  a subsidiary  which becomes the  s ~ r v l v l ' l ~  
corporation; a l l  other s t a t e s  having such s t a t u t e s  permit only  a merger 
of a subs id ia ry  i n t o  a surviving parent .  



1?Lc.  

parts of  Sections 25b-256 will be sff~f:ted because of' %heir  cross-ref 'er-  

ences. 

This Report concurs with the  suggest ion presented t o  t h e  B8.r 
23/  

Asaociat,ian conwittee- tha% the  following language be added to S e c t i o n  

257 to deal with t h e  problem d.i.scussec!: fin Stevens Bros.Foundatim, k~. 

v. C d s s i m e r ,  321, F. 2d 633,  642-6b6 (8 th  Cir. 19631, reversing 

t h e  Tax Court on the construct ion of Sect ion  257, see 23 T.C. 353. 

Although t h e  i s sue  was resolved favorably t o  t h e  foundation, t h e  s t a t  ~:te 

should s p e c i f i c a l l y  n e u t r a l i z e  m y  srgumont t h a t  itis language m i q l ~ t  

permit a non-profit  corporat ion t o  forfeit i t s  charitable tax status, 

Nothing i n  t h i s  s e c t i o n  s h e l l  be deemed to a u t h o r i z e  the merger 

of a c h a r i t a b l e  11on-stock corporat ion i n t o  a stock corpora t iw~,  

wriereby the char i t ab le  s t a t u s  of such nml-stock corporat ion would 

be l o s t  or impaired; bu t  n s t o c k  c g r y o r a t i m  m y  ho merged int- 

c l ~ :  j t a b l e  m - s  tock c osporation wkxich s h a l l  continue as tho  

surviving corpora t i  an. 

E. E f f u c t  of Merger or Consolidation -- 
In general ,  Section 259 and 263. accord in substance and language 

with p o v i s i o n s  of all other s t a t e s ;  a  few clarifying changes a r e  

~ u g g e s t e d :  

1. It has previrns ly  been sscammended that e f f e c t i v e n e s s  of a]-1 

t r a n s a c t i  on8 requi r jng  filing and recordation should be measured from 

tha date  of f i l l n g  with tho Secre tary  nf State; and t h i s  general 

22/ L e t t e r  of Richard F, Corroon, Esquire to H o n .  Clarence A. 
8outhe%md,  March 19, 1964, p. 2. 



fiQloAary obllgutfoas d -=.hag hmlr* and tru.mt ecmpudea ba r c l c j k d  

in eubaeotlrn (b) af a c t i m  61. Spmcifically, t h i s  would tronsfer to 

rmbaectian (b) tho lmg c laws,  In tbe middle of sabseot ion (a), whic b 

c m c e s  @including in the ccas of bar& and tmmt caeapenies." With 

minimal changes in the prerrent hmguoge, eubsectim (b)  warld read rs 

foUfYbIs r 

(b) LP1 the case of banks or trust coorgauiw, withmt any o r d e r '  

OF actim on the prt Of say court or o?Aenrise, a l l  appointl~sn?~s, 

designatiass, and r~odmttms,  and a l l  other rwts and intereats 
L 3 /  

ae trustee, executor, 8dnFnbtrat or, registrm-of atocks and 

bmda, guardian of estates, ashlignee, receiver, truateo o f  eata%ecc of 

Iwatice crrd in .rsry othsr fiduciary capacity, shall be 

autanatfc.lly rerted in *the corporrticm xwultbg trau or surof.r t.-b; 

such cmeolidrtlm or raergerv prraridsd, barav~r, that any parrji 

in l n b r o s t  shal l  have the  r lght  t o  qpply t o  an appropriate c o t r t  

or trikmril for a dstrradna%la as t o  whether the resulting 

corporation e m 1  continue t o  reme in the s a m  fidncirrp capacity 

aa tho mrgd corporrt ion,  or ut.otbor a new and different  

fiduciary should be uppointed. 

3. In its c w n t e r p a r t  t o  Secti  cn 261, New Tark 8 906(b)(3) spec1ficaU.y 

provides that m y  action or procesdlng, %bother c i v i l  ar crbdnal ,  

then pending by or against any corporation, "or any shereholder, officer 

or director thereofJ' is roloaaed; but my be "enforced, prosecuted, 

sattled or canpromisedn as if no merger had occurred. The nore 

lpecif ic langua ge seems desirable.  

Reference should a l s o  be made t o  a bank or trust o o r n p y  sen- a, 
a transfer agent. 



A 'I'1Z;NI)TX - 
Two proposa ls  o r i p i n , i t i . n g  w i t h  Dewey, R ~ l l a n t i n e ,  Ecu~hby, 

Pnlmcr & Wood of New York City, have been submit ted t o  t h e  Committee 

by Mr. Canby, both dea l ing  with aspect,s o f  c o ~ p o r a t e  fu s ions ,  

1. One p r s p o s a l  would p e d t  merger by a domestic c o r p o r a t i o n  

without  v o t e  of i t s  shareholders  i f  (1 )  i t  is t he  su rv iv ing  torpor* 

t i o n  and ( 2 )  no t  more than  15% of any c l a s r  of i t s  s h a r e s  are issued 

t o  e f f e c t  t h e  merger. It i s  a c t u a l l y  q u i t e  l i m i t e d  i n  scopc, s :~nc  (c 

i t  does  not apply t o  consol ida t ions ,  nor t o  any co rpora t ion  not 7,ur- 

v i v i n g  t h e  merger. Roughly speaking, i t  i s  an exemption f ~ r  a supviv- 

ing co rpo ra t ion  which s t ands  i n  t h e  pos ture  o f  a purchaser  of a n o t i w r  

business .  A s  such, i t  is an a l t e r n a t i v e  procedure t o  a c ~ w o r a t i o n f n  

unquestioned power t o  i s s u e  i ts   share^ t o  purchase assets of  a n c t b ~ e r  

concern, a method not  r equ i r ing  a v o t e  of t h e  purchasing corporc?+.! c. - !: 

sha reho lde r so  

This procedure could be ~ibused by s u c c e s s i - ~ e  mergers with 

va r ious  co rpo ra t ions ,  no o r ~ e  of  which involved an  i s s u e  of more t h a  

-7 15% of t h e  p rev ious ly  outstlanding shares .  r,.q,, i f  X Corp. acquires - 
A (with 10% of  t h e  o u t s t a n d ~ n g  X s t o c k ) ,  9 (w i th  5 $ ) ,  C (wi th  15%), 

and D (w i th  10%) a11 w i t h i n  a s i n g l e  year, X Corp., which s t a r t e d  

t h e  year  w i t h  10,000 s h a r e s  outs tanding ,  would have 14,730 shares  

outs tnnding  at t h e  end of  the year, without a shareholder  v o t e  or! an:: 

of the  foiir  rncrrcr5. This  i s  o f f s e t  by the  f a c t  t h a t  X C:orp. m u ~ t  

have avai1at;le a large  number of au thor ized  but unissued ( o r  t r e a s u r y )  

sh2res; and i t  i s  l i k e l y  t h a t ,  a t  some point ,  i t s  sha reho lde r s  would 

have t o  approve an i n c r e a s e  of s h a r e s *  Moreover, no s t a t u t o r y  pro- 

v i s i o n  b locks  X Corp, from i s s u i n g  a l l  of t h e s e  s h a r e s  (and more 



b e s i d e s )  i n  exchange f o r  asset:: c ' A ,  0, C ,  and D Corps. Hence, t he  

abuse is more t i ~ ~ ~ s r  ' i cd ,  t han  ac :ua l ,  R u t  i f  tllis i s  deemed a 

t h r e a t ,  i t  would bc: posy i b l u  (though not pasy) t o  s t i p u l a t e  an over- 

a l l  c e i l i n g  on tht. rllmtber of  shsrfls i s ~ u a b l e  i n  any g iven  time p e r i o d  

i n  connect  ion  x i t h  mergers without sc lc - i~r in~  sh?reholder  consent 

Another problem i s  t h e  s h a r ~  ho lde r s '  apj r , ~ l s a l  r i g h t  on any 

merger. Even i f  a p p r a i s a l  r i p k t s  arc abol ished,  a s  this Report pro- 

poses,  the Committee would wish t o  cons ider  whether t h e y  shculd be 

r e t a i n e d  f o r  t h i s  type of  merger, a s  they  appa ren t ly  would be o n  a 

S e c t i o n  253 short-form merger. Thz analogy i s  not,  however, w i t h  sho r t -  

form mergers, but w i t h  i s s u e  of  sha re s  by a purchasing a c o r p o r a t i o n  i n  

a sa le -of -asse ts  t r ansac t ion .  Unlike a short-fcrm merger,  no minority 

sha reho lde r  p a r t i c i p a t i o n  i n  an e n t e r p r i s e  i s  e l imina ted ;  r a t h e r ,  

t he  proposed procedure i s  R dev ice  f o r  co rpo ra t e  expansion, 

Hence t h i s  Report sees no fundamental ob jec t ior i  t o  t h e  p ropa  .... 
procedure; and i f  i t  would reasonably  se rve  bus iness  i n t e r e s t s ,  ii~ 

should be adopted, Two sugges t ions  a r e  o f f e red t  (1) It might be 

more conserva t ive  t o  s e t  t h e  percentage f i g u r e  a t  10% r a t h e r  t h a n  15%. 

( 2 )  It should be c l e a r  t h a t  t h e  c h a r t e r  may r e q u i r e  sha reho lde r  

approval  f o r  any mergers, however smal l  t he  number of  s h a r e s  issued, 

The fol lowing language could be added a s  S e c t i o n  251(d)t  

Notwithstanding t h e  requirements  of  subsec t ion  ( c ) ,  

unless r equ i r ed  by i t s  c e r t i f i c a t e  of  i nco rpora t ion ,  

no vote  of  shareholders  of  a  c o n s t i t u e n t  c o r p o r a t i o n  

su rv iv ing  a  merger s h a l l  be necessary  t o  a u t h o r i z e  a 

merger if (1) the p l a n  o f  merger does not  change t h e  

name o r  t h e  au thor ized  shares of any class o r  o the rwi se  

amend t h e  c e r t i f i c a t e  of  i n c o r p o r a t i o n  o f  t h e  s u r v i v i n g  



( 0  i I ( 2  t h  t i  7 r i i d  11-1 r o r  

t hc t,rt% 1 1ir.y :jharcs of ,ln:y c l a s s  01 the. w r v ,  J inc. Lor- 

po rn t ion  t o  bo i s sued  o r  l l ~ ~ l i v e r e d  under tho  plan of  

merger do not, exceed tb percent  of t h e  share:; o f  the su r -  

v iv ing  c o r p o r a t i o n  of t h e  same cl- .ss  ou t s t and ing  immediately 

p r i o r  t o  t h e  e f f e c t i v e  d a t e  of t h e  merger. 

2. The second ~ r o p o s a l - - a  procedure f o r  compulsory buyout cf 

sharc.6 i n  connec t ion  w i t h  a "take-overu bid-should be rejected,. '  

presented i n  t h e  Dewey F;ll . lantine memoranrhim, i t  i s  a p a l e  and irzc. 

adequate r e p l i c a  o f  Fec t ion  209 o f  t h e  F,: ,.I ;sh C n m p a n ~ e s  Act of 1348, 

m(l I acks ind i rpensah le  -afeguar(l v ~ h j  C ~ I  ' ! f11and a f f o r d s  t h e  minor i ty  

shareholders. Indeed, t h e  E n g l i s h  r t 7 t u t c  i t s e l f  i s  not  wholly satis-. 

fac tory  and w i l l  l i k e l y  be soon amended. See Rer)ort, Company Law 

Committee, Cmnd,1749 a t  pp. 105-110 (~150 1962). This  Report  en- 

dorses  t h e  bas i c  t h e o r y  of the E n g l i s h  procedure and b e l i e v e s  i t  woula 

be h ighly  d e s i r a b l e  f o r  even tua l  Delaware adopt ion ,  b u t  i t  i s  sug- 

gested t h a t  a ven tu re  i n t o  an a r e a  s o  novel t o  American l a w  should 

come only a f t e r  a very thorough s tudy  o f  i t s  numerous i n p l i c a t i o n s .  

(The next  page i s  page 196) 



Tho lettor of tkCut.chen, Dr. ?hi, Ih.ow, Trautman 9 lliberac 

S.n Wnncisco (dated September a, 1964) points up a possible 

n o a  in Section 251 (b),  That fiv. mads &tion ZS1 (b) as prc 

ing that "the shareholders of merged corporations must receim sh 

or securities of the surccrivhg c~rporation,'~ It is not clew that 

the rrtatuts dictates so narrow a reeult, when it states that the 

"agreement" of merger must s t a t e  manner of converting the shame 

Ff eaoh of the  cons t i tuen t  corporntfr>ns into  shares or other secu- 

=tie8 of then now or surviving corporation, It could be argued 
\ 

that t h i s  lcrnfluage does not s h t s  the so?o forn~s of pennissi_ble I\ 

8 

connfrlerationa on merpr, but thc mcessilry tr8aAmnt wha it 

1 
ahamin are exchanged for other 811:ms or 

If, however, the matter is doubkf'1l1, this Report a p e 8  *&el 

Sactian 251 (h)  should follow t he  MWP statutes i n  explicitly tv- 

ferrhg  ?a other types of coneidemtion, a,, cash or pmperty, 

5ea N,Y, Cbrp ,  Law S 902(a) (31, ZAe effect of thfs rttvFsion would 

ba tA extend to d l  mergers the pcrnumion ;granted by Eection 253 (a) 

to use cash or consldcmtion ot,her ?;trsn shams 01. sscuritiecs in a 

short-.form merger,, me 1-ar~jiuage ~ ~ c c c , ~ a e n d &  b e l o w  allso m u l d  p z d t  

the hype of tranenction refcrred to in Ule IfcCutchen le t te r ,  in 

which u h m s  other than t.hoae of t h e  surviving corporatlw: ar* d i s  

tr lbtt ted ta shareholder~li of the  diaappearitlg entity., See Ca.U-f,, 

Urp.. Code S blO3, quokd  i n  part i n  I;he McCutchen lot.ter at p,. 2' 

Tha following rvwurding of t h e  ro.bvi3nt part of Ssct ion  251 (b) IS 

suggested (new matter underscored 11 

(b) Ttle  director^, or a majority of them, of such cor- 

poration~! m desire to ~onaolidat~e or merger, may enter 

4ntn an ameernent , . , stating . . . the manner of CQZI- 

- - -  -- .-. 



v e r t ~ n k  the uh~rc;.s of' each of the constituent corpora- 

t1nn.s I n t o  n h ~ l - 3 s  01% other nacur.itjf.3 of the C i s p O P a -  

t ion reuul.ting from or suI -v l61 i~ ;  such corlaolidation or  

merp.r, or the cmh, 3ha.1-esp s u c t i r i t i o ~ ,  or othor pro- - - I- 

perty or consideration to be  id o r  delivered in ex- . - - - -- - -- -.--* -- 
chnn for the shams of each of the constituent cor- -.A!!?.--- --.---*---,-- 
orations, or combination thereof, Tlvs apement . - --I - 

include such o+,her d0tal .L~ and provisions as amit 
-* 

deemed necessary', Any such a.,mane~lt may provide for 

the payment of cash in lieu of Cho issuance of  frac- 

tional shares of t h t ?  resu1ti.i: or suncivin,: corpora- 

tion, 

The truc question raised in the i1cCutchen firm l e t t e r  is not 

atrictly relevant, smcm the purpose of the Delaw;u'o s t a a t e  should 

be to d l o w  corporaiions *vo tako act,ion they deem appropriate, even 

k3 the ir  decision b:.ings adverse tax consequences upon thenr, Hot6- 

ever, under the I n t e r n a l  ilsvenus M o ,  t h e  nresonce of cash or p=~.. 

perky does not do:st,roy thc cktzrac?,er 0:' the L~ansecti.on as a ltre-' 

organi%at30nn under Section 368 (a) ( R )  ( A ) ,  although m a i l  md 

property const i tutee  *bootf1 which w i l l  be taxed 'co that extent,, Eut 

so long aa t,he transaction qualifies as a merger or consoUdatj.on 

under the state mrporntion l a w ,  it w i 1 1  qualify 5 5  a seed led  'A 

r e , r g a n i z a t i ~ n ~ ~  under tho Code, and Lif;eral.Zy any type of consid- 

eration dlowed by t h e  merger s d h t u t e  w i l l  be perzuiosible undar +a 

lau (subject to t ax  on the nbootn)a'- 



/ The mum may amly the "aontinuity of I n t e r e s t "  d o d ~ i r w ,  see 
h e l l a s  loo ti Cold Sbra Ca0 v, Comd.a.sioner 287 U.S. &62 (1933)c 

*d {inder state*, by uhioh share- so that a s ta tu to ry  mnrger 
holdem of constituent oorporatlona w i n d  up w i t h  l i t t l e  or no pm- 
prfatary I n u r e s  in the new or swrlrhg corporation may w e l l  be 
denied ata tua  as a "re1 rganisationn under the W e ,  See Roeblin r, 
CarmiseionerL a 3  F. 2d 810 (3d Cir, 19u) ; Southwest Nst. 
v, C o d  

d. 
n a l o n e ~  189 F.2d 332 (5th C i r ,  1 9 9 7  



Shareholder Appraisa l  Remedy 

A. Abol i t ion  of Appraisal  Remedy 

This Report recommends ' tha t  t h e  ' t r a d i t i o n a l  shareholder a p p r a i s a l  
1 / - 

r i g h t  should bo s u b s t a n t i a l l y  abolished i n  Delaware. The reasons 

f o r  t h i s  pos i t ion  have been f u l l y  set  f o r t h  i n  a r e c e n t  law review article 
2 /' - 

t h e  Reporter, and w i l l  n o t  be repeated here ,  Muddled theory  and 

inc  ons i s t e n t  treatmen* has always beer1 c h a r a c t e r i s t i c  of %he 

a p p r a i s a l  r i g h t  i n  all. JurJedic t ions :  a few t r ansac t ions  have been 

s ingled  out t o  t r i g ~ e r  cash payment r i g h t s ,  although o the r  events  i n  

corpora te  l i f e ,  of ten  more d r a s t i c  in t h e i r  impact, c r e a t e  no  such 

r i g h t .  Delaware, f o r  example, gives a p p r a i s a l  rights on merger, but  

not  on a sale-of-assets ( o r  exchange of shares)  coupled wi th  d i s s o l u t i o n  

of the  s e l l i n g  corporat ion,  although t h e  prac t ica l .  e f f e c t s  are 

i d e n t i c a l .  Indeed, Hariton a r .  Arco Elec t ronics ,  Inc., 188 A.2d 123 -- 
(S.Ct. 1963), and Orzeck v. Englehart,  195 A.2d 375 (Sec t .  19631, i n  

substance permit t h e  e l i n d r ~ a t i o n  of a p p r a i s a l  r i g h t s .  This Report 

r e c m e n d s  t h a t  t h e  s t a t u t o r y  rev i s ion  confirm t h e  r e s u l t  thus  reached 

by j u d i c i a l  dec i s ion .  

1. The Al ternat ives :  The p o s s i b i l i t i e s  f o r  deal ing  with a p p r a i s a l  

r i g h t s  a re  a t  l e a s t  three-fold:  

1.)' Eliminate appra i sa l  r i g h t s ,  unless t h e  c e r t i f i c a t e  of 

1 / West Virgin ia  i s  t h e  only s t a t e  which has  no a p p r a i s a l  r i g h t s ,  
a p p a r e x l y  t h e  r e l i c  of an abor t ive  e f f o r t  long 8 g O  t o  a t t r a c t  
c orporat ions . 

2 / Folk, De Facto Mergers in Delaware: Har i ton  v. Arco Elec t ronics l  
Inc., m Va.L.Rev. 1 2 b m 6  .. , esp. a t  ppb 1218T2B1 - I i B l X ? Y 5  - 
m3). 



3 / -- 
i ncorpora t i  on preFiorms them. Tnir is  culalvgous t o  tho "permissive" 

cumulative vot ing  r i g h t  under S e c t i m  214. It has t h e  m a r i t  of 

absolute  s impl ic i ty .  

2. ) ElbdTaate appraiser1 r i g h t s  with r e spec t  t o  any corporat ion 

when the  S.E.C. exe rc i ses  j ~ r i s d i c a t i o n  over i t s  proxy statement f o r  

t h e  meeting a t  which t h e  merger is t o  be apprn-.i-<a. This would leave 

appra i sa l  r i g h t s  permissive f o r  a l l  corporat ions ( a )  whose shares  

a r e  l i s t e d  on exchanges or  ( b )  which a r e  of a spec i f i ed  s i z e ,  b v e  a 

spec i f i ed  number of shareholders,  and whose sha res  are t r aded  in the  

w er-the-c ounter markets. Appraisal  r i g h t s  wou bd conlinue mandatory 

f o r  corporat ions which a r e  either ( a )  c;osely held ,  or  ( b )  are  ~ u b 1 i c l . y  

held, b u t  d o  not  q u a l i f y  in terms of s i z e ,  number of shareholders, 

or t r e d i n ~  over-the-counter. T h i s  is w i a l o g o ~ ~ s  t o  the reccmmended 

provision f o r  dropping t h e  merger vote  t o  a  majori ty when the S.E.C. 

takes j u r i s d i c t i o n  wer proxjr ststeficnts, inc luding t h e  new c l a s s  of 

corporat ions now covered by the  S e c u r i t i e s  Acts  Amendments of 1964. 

3. ) Eliminate a p p r a i s a l  r i g h t s  except f o r  "close corporat ions ", 

i. e., one whose shares a r e  n at l i s t e d  on an exchange or t r aded  in one - 
k / - 

o r  more of t h e  markets maintained by brokers o r  dea le r s .  AppraissJ. 

r i g h t s  would t h u s  betfpermissive* f o r  a l l  but the corpora t ion  whose sha res  

t r u l y  hrre no matket. For i t s  d i s sen t ing  shareholders  t h e r e  ie no 

market f twt ' f ,  but  a p p r a i s a l  o f fe r s  a proximate s u b s t i t u t e .  

3 / Presumably, no one would go s o  far ss t o  propose t h a t  
a p p r a i G 1  r i g h t s  should be ~ r o h i b i t e d ,  a s  w e l l  aa made permissive. 

k / With minor va r i a t ions ,  this is  t h e  d i s t ingu i sh ing  mark 
used i n ~ e w  Xork, Flor ida ,  North Carolina,  South Carolina,  and 
Connecticut c l o s e  corporat ion provisions. 



2. The Recommended Aparoach m T h i s  Repnrt rsc.omrnends, f i r s t  , --- - 
t h a t  t h e  a p p r ~ i s a l  r ight .  contirlue ma..dat?rp a t  l e a s t  f o r  t h e  c l o s e  

corpora t ion .  Since by d e f i n i t i c n ,  it has  no  nmrket, f o r  I t s  s h a r e s ,  

its sha reho lde r s  mu:;':, hold t h e ~ r .  s h a r e s  o r  o t h w t d s e  d ispose  of them 

in whatever way j s p c s s i b l e ,  o f t en  a t  a s a c r i f  l cc. Mcrewsr ,  such a 

shareholder  i s  r a r e l y  merely an i n v e s t o r  (as  h e  i s  t y p i c a l l y ,  a l though 

no5 i n v a r i a b l y ,  in a publ ic  co rpo ra t ion )  b u t  expec ts  and o f t e n  ba rga ins  

f o r  management-.ty~e prerogat ives .  Even when c',ose ro rpo ra t ion  

i n t e r e s t e  can  be disposed of ,  a minor i ty  i n t e r e s t ,  and e s p e c i a l l y  

a dissenA,ing mir!ority i n t e r e s t ,  i s  r a r e l y  a t t r a c t i v e .  For t h e  c l o s e  

corpora t ion ,  t h i s  type  of p r o t e c t i o n  i s  n o t  m?.y nee-led bu t  a l s o  accords 

wi th  t h e  d e s i r z s  and expec ta t ions  of most of t h e  p a r t i c i p a t i n g  i n t e r e s t s .  

Hence, t h e r e  are  p e c u l i a r l y  p r a c t i c a l  reason: f s r  oont inuing cash 

a p p r a i s a l  r i g h t s  f o r  t h e  c l o e e n t e r p r i s e ,  and, indeed,  even extendlnc! 

them t o  a  s a l e -o f - a s se t s  t o  prevent  evasion.  

Assuming t h a t  an a p p r a i s a l  r i g h t  should b e  guaranteed f o r  c lo se  

corpora t ions ,  t h e  ques t ions  remains whether cai;lh a p p r a i s a l  r i g h t s  

should be mandat cry f o r  o t h e r  corpora t ions .  S t a t e d  gene ra l ly ,  t h i s  

Report recommends, a s  a minimum, dropping cash-for-dissenters  w i t h  

rctspect t o  s h a r e s  l i s t e d  on any exchange o r  s u b j e c t  t o  the expanded 

j u r i s d i c t i o n  of t h e  S.E.C. under t h e  Securities Acts  Amendements 

of  1964. By hypothes is ,  t h e r e  is  an a c t i v e  market f o r  t h e s e  sha re s ;  

f e d e r a l l y  r e q u i l e  d  d i s c l o s u r e  a f f o r d s  s u b s t a n t i a l  p ro t ec t ion ;  and 

r e s i d u a l  e q u i t y  ju r - l sd i c t ion  t o  d e a l  wi th  " f raudn remains unimpaired. 

The l i n e  of demarcation between co rpora t ions  s u b j e c t  t o  or  exempt 

from a p p r a i s a l  r i g h t s  may convenient ly  be drawn in terms of whether 

t h e  S.E. C. "exerc ises  j u r i s d i c t i o n "  over t h e  s o l i c i t  a t i o n  of p rox ie s  



f o r  Li~e ~ l a r t L c t . ~ n r -  m < i t , ,  * \  which a merger !.- ?,r, ti- con:;?dered. 

This I'ormulatiml t a k s t  bq ( : o ~ . .  t o!' ( X ) the Lwu ~i lvages In wlllch t t ~ a  
5 / - 

new federa l  mquirements come i n t o  f'orce, ( 2 )  t h e  S.E.C.'s power 
6 / 

t o  exempt classee of co rpo ra t ims  from the proxy rule requf rements7  

and (3)  poss ible  f u t u r e  extensions of the  s t a t u t e .  Whether or not  

t he  S.E.C . "exercises j u r f  sd ic t lo  n f t  over t h o  p s  oxy s o l i c i t a t i o n  of 

a given corporation can read i ly  be determixled s ince  the event  w i l l  

obvimsly occur before t h e  rneeting and, therefore ,  i n  time t o  lcnm 

whe5her eppra i sa l  r i g h t s  w i l l  come i n t o  play. Hence, a de f i n i t i on  

of exempted corpcrat ions can r ead i l y  be made in these  terms (as it 

is in  Virginia f o r  8 1imi.ted reduction of class voti;lg requirements 

on mergers, see  p.1867 , supra. ) - 
Under t h i s  formula, appraisa l  r i gh t s  oont,inue mandatory far  

"small" public corparat ions.  Shareholders in corporations with fewer 

than 500 shareholders, or  kith unusualljr thin trading markets, may 

need appra i sa l  a s  much as  c lose  corporatian in te res t s .  Since the  

disc losure  requirements do not  apply t o  them, they  lack t h e  safe-rds 

avai lable  t o  shareholders hi the  l a rge r  enterpr ises .  Because of t h e  

5 / Under new Sect ion 1 2 ( g ) ( l )  of the  Secu r i t i e s  Exchange Act 
of 193G corporations with mom than  $1,000,000 a s se t s  and more than 
750 shareholders of record become subject  t o  the new law first  of 
a l l ;  a year  l a t e r  t h e  s t a t u t e  app l ies  t o  corporations with more than 
$1,000,000 a s se t s  with 500-750 shareholders of recard. The time at' 
actual  appl ica t ion of t h e  law is f i xed  by a formula s t a t e d  in Section 
12(g)( l ) .  See s tabutory  text infra pp. 203-207. - 

6 / See new Section 12(h)  of t h e  Secu r i t i e s  Exchange Act of 
1934. -!bmptions may be made I t i f  t h e  C d s s i a n  f inds ,  by reason 
of t he  number of publ ic  investore ,  amount of t r ad ing  interest in 
t he  s ecu r i t i e s ,  t h e  na.1.u-e and ex ten t  of the  a c t i v i t i e s  of t h e  i s suer ,  
income or assets of t h e  i s sue r ,  or  otherwise, t h a t  such ac t ion  is  
no incansia tent  with t he  publ ic  i n t e r e s t  or  the  p ro tec t ion  of 
investors.  



200. 

enhanced opportunit ies f o r  abuse, i r s i d e r s  of such  corporations should 

have Borne iric.sntives tc, d e a l  f a i r l y  with minority In te res t .  Such 

protect iva  measures should not be d! spensed with t o o  read i ly ,  since, 

a s  a p r ac t i c a l  matter, a l e g i s l a t i v e  decision t o  abolish appra i sa l  

r i g h t s  i s  i r revers ib le .  

B. Mechanics of the Appraisal Remedy 

The appraisa l  remedy s t a t u t e s  vary subs t an t i a l l y  throughout 

the  various s t a t e s ;  many of them a re  much more complex than Delaware's 
6 / - 

Section 262. This Report suggest8 several  useful  add i t iona l  pro- 

visions t o  f a c i l i t a t e  t h e  remedy t o  t he  extent  t h a t  it is retained, 

but. does no t  recommend any e f f o r t  a t  r es t ruc tur ing  t h e  mechanics of 

the  remedy. 

1. Reynolds Metals Co. v. Colonial Realty Corp., 190 A. 2d 

752 (S .C~.  1963), affirming, 185 k.2d 754 (~h. 1962) permitted a n o d w e  

t o  dissent  as t o  l e s s  than a l l  cf the  shares held of record f o r  bensf i -  

c i a 1  owners. See a l so  Rache & Co. v. General Inv. Corp., 74 N.J. 

Super. 92, 180 A.2d 535, c e r t i f .  denied, 38 N.J. 181, 183 A.2d 87 

(1962). It i s  suggested t h a t  Delaware may wish, l i k e  New York and 

a few other s t a t e s ,  t o  codify t h i s  r u l e  i n  Section 262, a t  t h e  same 

time making c l e a r  t ha t  a benef ic ia l  m e r  may not hedge by seeking 

cash fo r  same but not a l l  shares which he m s .  The f o l l a r i n g  

New York language is raconnnended: 

6 / New York Section 623 0ccupf.e~ f i v e  full pages of c losely  
p r i n t e r t y p e  in the  l a t e s t  Corporation Truet Company ed i t i on  af 
the  new s t a t u t e .  



201 . 
A stockholder may not dissen t  at? t o  l e s s  than a l l  shares,  he ld  

by him of record, t h a t  he owns 1,eneficial ly.  A nominee or 

f i duc i e ry  may not dissent  on b e w  of any benef ic ia l  owner as  

t o  leas than all of the aharea o f  euch owner held of record 

by suoh nonrinee or  f iduciary .  

2. Sect ion 262(g) requires  the  dissentingshareholdei? t o  submit h i s  

shares t o  t he  Register in Chancery t o  be stamped with a n o b t i o n  of 

the pendency of an appra i sa l  proceeding. The New Pork and Model Act 

place t h a t  r e spans ib i l i t y  on the  co rpo ra t im  or i ts  t r ans f e r  agent, 

md require  t h e  shares t o  be s o  stamped a t  an e a r l i e r  time, via., when 

t h e  shareholder demands cash payment. It a l s o  b e t t e r  p ro t ec t s  purchasers 

without notice.  The follaKing language i s  suggested i n  l i e u  of present 

subsection (g ) 9 

A t  t he  time bhe s t ~ c k h o l d e r  demands payment f o r  h b  shares of 

stock or  w i t h i n  one mmth the rea f t e r ,  he s h a l l  submit t h e  certif- 

i c a t e  representing h i s  shares t,o t h e  corparatt on or t o  i ts  t r a n s f e r  

@gent which shall forthwith cons?icuously note  therecm t h a t  

a demand fo r  payment has been mde  and s h a l l  r e tu rn  the c e r t i f i c a t e  

t o  t h e  stockholder or  other person who submitted it on h i s  

behalf. Any stockholder who f a i l s  t o  submit kds c e r t i f i c a t e  

as required herein shall l o se  h i s  r i gh t  under t h i s  sect ion,  

unless t h e  Court of Chancery sha l l ,  f o r  good cause, otherwise 

d i r ec t .  Upon t r a x f e r  of a c e r t i f i c a t e  bearing such notation,  

each new c e r t i f i c a t e  issued there for  s h a l l  bear a s imi la r  

no ta t i an  together with the name of the  o r ig ina l  diusenting holder 

of the  shares ,  and 8 t rensferee  s h e l l  acquire no r i g h t s  i n  t h e  

co rpo ra t im  except those which t h e  m i g i n a l  d issent ing shareholder 



had a f t e r  mkid7g h l a  demand for payment under this sec t ion .  

3 -  In many states  tile 130urt may ass(lss part of t h e  Pxpenses d an 

appra i sa l  proceeding t o  one or more shareholders on finding t h a t  

re fusa l  of the carporat ion 's  payment o f f e r  was arbitrary, vexatiaus,  

or  otherwise in bad f a i t h .  The f olPawLng language, taken in p a r t  

from New York and the  Model Act, would better del imit  t he  Court of 

Chancery's ex i s t i ng  d i sc re t ion  t o  make a s s e s ~ m ~ i i t s  which "appear t o  

be equitable,"  and would a l s o  prod shareholders with a gambling i n s t i n c t  

t o  accept a reasonable o f f e r  without l i t i g a t i c n .  

The cour t  may assess  a l l  or par t  of such expenses aga ins t  any 

or a l l  of the  dissent ing stockholders who a r e  p a r t i e s  t o  the  

proceeding if t h e  court f i nds  t h a t  their re fusa l  t o  accept  t h e  

corporat ion 's  offer of payment was arbitrary, V B X A ~ ~ Q U S ,  OF 

otherwise not  i n  good f a i t h ,  fn exercis ing such d i s c r e t i on ,  

the  cour t  may consider t h a t  ( A )  t h e  f a i r  value of t h e  shares  

as  determined mater ia l ly  exceeded the amount wich t h e  corpor- 

ation offered t o  pay, (B) t h a t  no o f fe r  was made by t h e  

corporation, and (c)  that t h e  corporation fa i led  t o  f n s t i t u t e  

a proceeding t o  determine t h e  value of the d i ssen t ing  shares.  



U of the ~ ~ t A e 8  Exukw&a &Q of 1031: 

1 Every ismwr rhPdr So ~ q a & + d  in Batorc~tate amera., 
or i n  a busine8s af feoting P n t e ~ @ t a t e  o*rraor"ae, o r  uhoee 8aourA tes 
are traded by w e  a d  the tmlbr or  any -8 or instrumemtrllty 
of i n t a ro t a t e  som@w. eb81P- 

(A) within one hrmdred and t-awity days after the 1-t 
d.y of i t s  f i r s t  iiaaal JPWA e n a d  e t s r  the ef ioot ive  
date of th i8  aubeoation on wUoh the ll~mumr hU total 
reouts  eurvedinq $1,000,000 asrd a a A ~ e  of equity 8.our i ty  
(other tbu, un exempted oeourity) hald of r.crord by olwerr 
hmrbrul aud f i f t y  or more ~ D Q ~ ~ Y Q I I ~ Y ;  and 

(8) vttkin one hundred mad twenty dqys attea the lrst 
day of i t8  f l r e t  fioaal fa%.- mded a f t e r  two yamre from 
the effeot%ve uclte 02 this subseetion on w h i -  the 
io8uor hee t o t a l  acrsetu exaeding ?il,OW,WO and at alaes 
of aquity aeou r i t j  (other thim an aosenpteci seaur l ty)  
held of recrord by f i v e  hundaud o r  llorrp but leoa than seven 
hundred urd f i f t y  permou. 

r.qA8t.r ouob ~ e a u r i  ty by f d a a a ~  '81 th tXIa W @ a i o n  8 

rmgistration statement (8m.i s w h  60ptom th~reoi 198 tho Comieslon 
may roqulrel with re~)peeL $Q suah a a ~ u r l t : ~  ooatrining a w h  
inforra t ion urd dwumeats aka the Clu~uktroion amy cpeoLfy oolnpsrabltt 
t o  that whiolr l a  required In crs, nrw:Pro~tiom to  rqiator a mecurity 
p u r ~ u u r t  to 8ub8eotion {b) uQ tbts  mwtioa. lvruab r e g i e t r r t i c n  
statamant 8hl1 b.aome effwtlvs akxtp days &tar filing with 
tbo Corrie8loa or wltbPn swh ahorter perf& ra the Corlaaioa 
m y  diroot. Ilstll suah r . g i8 t r r t t on  s t r t c m a ~ t  betamate e i fou t tve  
i t  -11 mt be doemeti f i l o d  for the purpweo a i  sea t ion  18 
of this title,  Any ieruer  psjr rn&$sr*cnr m y  clanvs of oquity eeouri t y  
not  roqulred to  be rsglotrrmd by filliag a reg i e t t a t i on  statement 
p u r s w t  to tha provimioaa of th9o pasragrepb. The C o m l u i o a  
l a  rothorir;.d to exttmd $he date ugm whiah m y  i s sue r  o r  olaso 
of i8suers  Is required to reg lo ta r  a awurity g u ~ e u m t  t o  the 
prowf 81 on8 of this rar.grrph. 

(2) The provision8 of tMo  auboe~t ion  shall not apply 
i n  reopeat of-- 

(A) any emurPey 1ist.d and registored on a nat ional  oecsuritiea 
rrrh.mrre* 



(B) .ng oeaurity i"PuPn by an investsent -y regis tered 
pursuant to  sea ti on 8 of the  Investment Coapany A a t  of 1940. 

(C) any security,  o ther  than permanent atoek, guaranty 
stock, ~onnanent reserve otook, o r  any similar a e r t i f i c a t e ,  
evidencing nonwithdratwrblo aapita2,  issued by a savings 
and loan association, bullding and loan sssooiation,  co- 
operative bank, homestead arsaala t ion,  o r  simL1a.r 
ine t i tu t ion ,  which is supervised and examined bg S t a t e  
o r  Federal authority having supervision over any sueh 
inet i tu t lon.  

(Dl any secur i ty  of an issuer  orqanieed and operated 
~ ~ o l u s l v e l y  f o r  re l igious ,  edueat.lona1, benevolent, f r a t e rna l ,  
chari table,  or reformatory purporres and not f o r  peuuniary 
prof i t ,  and no par t  of the  ne t  earai iqa  of which insures t o  
the benefit  s f  any pr iva te  shareholder o r  individual. 

(El any security of an i s suer  whiab is 8 **aooperative 
~ ~ 8 0 8 i a t i o n "  a6 defined i n  the Agricultural Akrketiag Act ,  
approved June 15, 1929, as amended, o r  a federation of sueh 
oooperative associations, i f  suoh federation possesses no 
greater  powerr o r  purposes than oooperative assooiations 
so defined. 

(F) any eecrurity iesued by a mutual o r  cooperative 
organization which supplies a ao~~naodity o r  s e rv l ee  primarily 
f o r  the benefit  of its members and operates not f o r  
pecuniary p ro f i t ,  but only i f  the  seourity I s  past of a olass 
issuable only '3 persons who purohme commodities o r  
servtees from l e  i s suer ,  the seaur i ty  i s  t ransferable  only 
to  a swoesso; In i n t e r e s t  o r  o c c u p e y  of premises ~ 6 r v i o e d  
or  to be served by the  issuer ,  and no dividends are payable 
to the holder of the seaurity,  

(G) any security issued by an insurance company i f  a l l  of 
t h e  following conditions are met: 

( I )  Such insurance company is required t o  and 
does file an annual statement with the Commissioner 
of Insurqnae (o r  other  o f f i c e r  o r  ageney performing 
a sirniltL function) of its domiciliary State, and 
such an!# a1 statement conforms to tha t  prescribed by 
the  Natlanal Association of Insurance Commissioners 
o r  i n  the determination of such S t a t e  commissioner, 
o f f i ce r  o r  agency subs tan t ia l ly  conforms to  that  s o  
prescribed. 

(11) S-(oh insuranoe company is subject t o  regulation 
by Its lonriciliary S t a t e  of proxies, ooneents, o r  



a%. 
authorizations In respeat of seaur i t i es  1ssueM 
by suoh aol39say and ewh regulation aonfoma to  tha t  
presaribed by tho National Assoaiation of Insurance 
Commiseioners . 
(iii) After July 1, lW8, t he  p u r c h e  and sales 
of secruritiea issued by suoh indurance eoorpuly by 
beneficial  owners, directors, o r  of f ioers  of such 
company are ~~~~~t to  regulation (inoluding reporting) 
by its doriailf,ery S ta te  rubotuatially i n  the  manner 
provided i n  seet lon 16 of thia  t i t le ,  

(3) The Commission may be rules  o r  rogulrt ions or ,  on its 
own motion, a f t e r  notioe and opportunity f o r  hearing, by order, 
exempt from t h i s  subseot~on any security of a foreign issuer ,  
including any c e r t i f i a t e  of deposit f o r  s w h  a security, i f  the 
Coimi8sion f inds  that  s w h  e%emption is la tho public i n t e r e s t  
aad is m o i a t e n t  with the protoetion of inrortors.  

(4) Registration of any ahas  of seaurity pursurnt to  t h i s  
subseation s h a l l  be terminated ninety daym, or  such shorter  period 
as the  Connission that  the nmbor of holders of record of suoh 
c l a s s  of seourity is reduced t o  1088 than three hundred persons. 
The Comission shall af ter notioe m d  opportunity f o r  hearing 
deny termination of reg is t ra t ion  i f  i t  f inds  t h a t  the c e r t i f i c a t i o n  
is untrue, T e r ~ r i ~ t i o n  of regiutra t ioa 8ha l l  be deferred pending 
f in81 determination on the question of denial. 

(5)  For the purpoces of t h i s  subseation the term **olassfi 
s h a l l  include a l l  s ecu r i t i e s  of an i ssuer  which are of subs tan t ia l ly  
s i m i l a r  aharaeter and the holders of whioh enjoy substant ia l ly  
s imilar  r igh ts  and privileges. The <)o~gpission may f o r  the purpose 
of this subsection define by rules and regulations the term@ 
m t o t a l  assets@ and "neld of record" as i t  d e e w  necessary o r  
appropriate i n  the  publia i n t e r e s t  o r  f o r  the proteetion of 
investors i n  order to prevent eirourvention of the p r o v i ~ i o n s  of 
t h i s  aubsection, 

(h) The Colllaission m y  by rules and regulations, or  upon 
application of aa in terested person, by order, after not ice  and 
opportunity f o r  hearily,  exelapt in  whole o r  i n  part any i ssuer  o r  
e l a s s  of iesuero from the provisions of 8ubseotion (g) of t h i s  
section or  from secpton 13, 14, o r  15(d) or  may exempt f r o m  soot ion 
16 any off icer ,  d i rmto r ,  o r  beneifical  owner of s ecu r i t i e s  of any 
i ssuer ,  any securi ty  of which is required to  be regis tered pursuant 
t o  subsection (g) hereof, upon such term and condition8 and f o r  
such period so i t  deems neaes.ary o r  appropriate, i f  the Caamiesion 
f inds ,  by reason of the number of public investors, amount of 
trading in t e r e s t  i n  the seeuri tes ,  the nature and extent  of the  
a c t i v i t e s  of the issuer,  inaosae or  asseta  of the  i s s u e r ,  or  
otherwise, t h a t  such aotion is not inaonaistent w i t h  the  public 



In tereatm or the  proteottorr of investors, The ComrPt.eioa my,  
f o r  the purpomer of any of the  abv-tloned secr t io~e  o r  
suhaeatioae of t h i s  t i t le,  olambify isswrrr arvd preecrfbe 
reglllrtmeats appropriate for  eadh suah o1.s.. 

(1) In -per:  of & ~ y  8.owites issue(1 by bar:i:s the depolr4ta 
of whioh o re  inrrur ed, i n  accorduroe ri th  the ;< *- 3epwi t inauranee 
Aat, tho powers, funotions, and dut ies  vested in the C ~ i s s i o n  
under this t i t l e  to admintster and mforoe s ~ c t i o n ~  22, 13, L4<8), 
14(c),  and 16<1) with respeat  t o  a s t i o n r l  b a a b  and banks operating 
unaer the Code of Law for the  Cistriet of C o l u b i a  are vested i n  
the  Comptroll-er of t h e  Cumwncy, (2) with respeat to a l l  other 
member banks of the Federsl Reserve System are ves:ed i n  the Board 
of Governors of the Feder 3:. Reserve System, and (3; with respect 
to  a l l  other !-neured bank.3 are vested i n  the Federal Deposit 
Insurance Corporation. The Comptroller of the Currency, the 
Board of Governors of the Federal Reserve 8 y a t r ~ ,  and the Federal 
Deposit Insurance Corporation s h a l l  have pawer t o  rOlro s*h ru l e s  
and regulat! ~ , ! s  a s  may be ?lecessary f o r  the  amaution of the functions 
vested i n  the . as  vide^ i n  t h i s  subseatloti .ad aona o t  the ru l e s ,  
regulations,  Zorms 31, 0 r d - 3 ~ ~  issued o r  adoptdd by thm Cartealon 
pursuant to  this t i  i l e  ~ h r l l  be i n  atiy way binding upon s w h  
o f f i c e r s  and dgenciec i n  the  p e r f o m l c e  of s1,ch frnotions,  o r  
upon any such banks i n  connection with the  perfoxarmnee of suah 
funotions. 

Section 14 of the Securi t ies  Exc:~angd A c t  6 t  3634 now reads 

(a) I t  sllsll ' unlswful f o r  6111- ~ e r s c -  , by :he us3 of the meils 
o r  by a?y meals o r  :Llstrulmanta! 1 t y  of -?tb+.s' ite c~~nmerc.? o r  of 
6ny f a  , ,lity of a r,ational s e c c r i t i e ~  exoha~ e e  ar :?herwise, i n  
r.antra%ention of SCCQ ru les  &nu re'gulr ':ions ns the Colamissioa may 
prescribe a s  neaessE.ry o r  apptopr ia t t  ?n the ~ u b l i ,  i n t e r e s t  o r  
for tl.? protection of Investors, to  s o l i c i t  o r  t o  pemf t the w e  
of h i s  name to  s o l i c l t  any p k x y  o r  c ~ n s e n t  o r  ahthorlzation i n  
respect  of any seccr i ty  (other than ?I- deaipted securi-6y) 
regis tered pursuant t o  sect ion 12 of :his t i t l e ,  

(b) I t  s h a l l  be unlawf a1  foi. amry m e m L e ~ r  of r national 
exahange, or any ovker  o r  dealer reg! s t e r e i  uncle: t h i s  Litle, 
i n  oontravention o ' such ru l e s  a d  rc6ulat:cns as t h e  C c d s s i o n  
may prescribe as .;L- seasary o r  appropriate 11- the pzblio i n t e r e s t  
o r  f o r  the protect-eon of investors,  to  giv? a r  t o  re f ra in  from 
givind a proxy, consent, o r  authorizatton LI respect  of any 
seaur i  ty regis tered pursuant to  sect ion 12 of this t i t l e  itnd 
car r ied  f o r  the account of a customer. 

(c)  Unless pcoxies, oonsents, or author izat ions  i n  respect  
of a secur i ty  registered pureuant t o  sect ion 12 of t h i s  t i t l e  a r e  



: . a t 1  1 ~ 1  t t  t !  by or <>,I l , ,  I A . I ~ ~  o, t l i (  ~ r i , ~ n ~ i i ; ~ ~ , i ~ k ~ r ~ L  0: t t ~ k ~  l t l ~ u e r  I ' ~ - o K I \  
t l l c ,  : l u l ~ i c ~ r ,  ot record 0,  buck1 . ,ccul- l  t y  l n  ~ccorcl ,nco ~i t h  tilo r u l e .  
.II: ,~ rry:\Il,ltion!, prc . ,c r ibc ld  undcxr S U ~ ! ~ < ~ C ~ A O ~  (a )  of  t h i s  s e c t i o n ,  
prior to any dnnual ur o t h o r  r n ~ ~ c t i n g  o f  the  holders o f  such 
: ,ec~~. - i  ty, ;uch i : ;auor  b' in l l ,  ir, nccc,r,iance w i t h  rules and 
r e ~ ~ ~ l d t i ~ n : ,  proscrihcr~ by the C o ~ m I s c :  2x1, f ilc wi th the Cornislion 
u r , ~  t ~ - ~ n t . ~ i  t t o  all h o l u e r s  of I-acorJ of %,~.ch ~ccur: ty information 
s ~ b s  t a n t i a : l y  oquivalcnt  t o  t h o  i n i ' o r ~ a c t : ~ ; ~  & h i c h  would bo required 
t c i  L ,  t , - - .  .lt;cd if a solicitation wore ~ i c l o ,  but no Information 
shsil bo I - e q u ~ r c d  to  be filed or transmitted pursuant to t h i s  
subsection before J u l y  1, 1964. 

Sect ion 16(a) of t h e  S e c u r L t i e s  Exchange Act  of 1934 now 

rcads a follows (with new zmtter underscored): Section 16(b) 

( !;vttry ~ : K - L O I ~  u,ho is c i l r e c t i y  0 1 :  int i ircct1:r  t h e  beneficial 
c ,v , I l . r  01' i . . u r c ~  t,h,.n 1 0  :-,cLr centc.m 01' ;i.iy clss:; of ;L-.:: C C ; ~  'Ly G C ! C U ~ ~ ~ Y  
(ui:lc.; .  tl.&n an ~ > : t . n i ; r t c . c ;  securl L ; . )  wi~lci: is  r.i!gI:i LC!:+:U 3 :  tascTin t to 
:;(act Lc,;I 2 ; ' .  of (.;-.1'. L: tl ( ' ,  or who i s  a cl i rc- tbr  o r  %;I o f f i c e r  of -- 
:ti~' l : , : i C ( < ' . -  Of S U C ~  t ; e c l J r i t y ,  ~ : ~ a l l  file, at tllc t . i 1 2 ?  of t h e  

l ,y L!;,;-c,, i t 3 i r t  iv., , I , : ;  ,, r,;' ;i rt ,'i st:-,~ < : l ; , n  : , t ? . t c . r ; : ~ ~ ' ,  f -; led pc;rsu??.t 
-I__-__I_-- -- - 

t .0  ,C,:t i <#:,, 1 :;(<:) <I:' : / l i t . ,  L A  t l c ,  Oi wl C;,i:l tc3n d . 3 ~ 5  &i?tt21m l ~ k ?  ~ .V?CSZC!S --- 
:,&~(:ti t ) i r . ~ ~ i ~ ; n l  0b,i12r, CI1r~c,.or,  Oi-  o ~ ~ I c ~ c ,  ii ~ t a t ~ ~ n i c n t  W i t ~ :  t h ~ :  . . 

~ - c ,  . . . .  . :;:, ,<I . ;  (nr,<< A:' r , i : r j l  :;cc,:r; :,! i s  rc. $ ; . ; i t  , i ' > : c !  an C i  1:iiti.3;.-7: ~ ? i ! s ~ % t i e %  -- - 
( .I(.,- . , , , , -a . ,I 1 :.o % b  i t::. c ? ; . ; l : j , , , ; l , : ~ x j  0; ~ 1 1 ~ .  GLioc;;.~ of all e q u i t y  
sccd,.ii+ios such lssc;<:r 0;' which is L;;a Scnef:ci&l O w n e r ,  m d  

v , l  t h i h  tu.1 days d t e r  the close 0 2  es:.. c.1: t nLsr ;;.on:;? thzreaftcr,  
i i  i l i e rv  Scon s ci:za;c i ; ~  szch o*ii;c.:+..fp d ~ r l n y ,  s u c h  month, 
t,i.all ~ i 1 0  w i ~ h  ~ a , . . , ~ : ; : ~ , i c , . ~  - -.  id I <  s~ic!? stsc(~::t-~ 1 s  r?.->~stex-cc! 
on , a  r i . ~ C I ~ . ? : i l  L;, c . ~ ; ,  :I,':; C * ? : - ; C : I ' ? I ~ . ? I ? ,  :,i),=iL 'lido f i l e  v + i  ti' t!:C 
-. - -. - -. .--.--- 
,ss, .~, . i r .~,L.)  a stsrer,ent Indicating h i s  ownershL? 2 t t h a  C loSe  0 2  t h e  --- 
caluadar nonth a m  huch change6 i n  h i u  ownership as have occurr~a 
during such calendar wonth. 



Subchapter XI Sale  of Aseetse Masolut ion and Winding-up. 

A. Sa le  of Asaets 

Section 272 requires  approval of a maJorlty o f  vot ing shares  f o r  n 

s a l e ,  l ease  o r  exchange of f la l l f l  of n clarporati on" asse t s .  Presumably, 

t he r e  a r e  negative implications t h a t  (a)  R pledqe, mort.gage or &her 

aecur i ty  device, and (b )  a s a l e ,  lease ,  o r  exchange of l e s s  than 

" a l l n  t h e  corporate a s s e t s  do rn t require  shareholder approval. It 

is  asswned t h a t  t h i s  Section would apply if t h e  corporation so ld  

l f subs tan t ia l ly  a l l w  but not i ts  en t i r e  asse t s .  See S t i l e s  v. Aluminum 
1- 

1. A number of s t a t u t e s  a r e  now q u i t e  e x p l i c i t  i n  dradng a 

d i s t i nc t i on  between (a) a s a l e  of any a r  a U  asse t s  i n  the  regular  
2 / - 

course of business, which requ i res  no shareholder approval; (b) s 

s a l e  of " a l l  o r  subs t an t i a l l y  a l l n  a s s e t s  cuts ide  of the regu la r  course 
3 / - 

of business, which requires  shareholder approval; and (c )  8 mortgage, 

@edge, or o ther  s ecu r i t y  with respect  t o  q or a l l  corporate  a s s e t s ,  

1 / A corporation metiufacturing and s e l l i n g  cooking u t e n s i l s  
and d o s g  other metal  f r a b r i c a t i m  was held  t o  have s o l d  a l l  of i t 8  
asse t s ,  f o r  purposes of requ i r ing  stmckholder apprcwal and grant ing 
appraisa l  r i gh t s  under I l l j inois  law, when it disposed of everything 
except some stock in a subs id ia ry  and c e r t a i n  l iqu id  a s s e t s  (savings 
bank s tock and marketable s e c u r i t i e s ,  mmey, and accmnPs receivable) .  

2 / Model Act Section 713 Alabama, Alaska, Colorado, Connecticut,  
~ l l i n o G ,  Iowa, Mississippi ,  Missouri, Nebraska, North Carolina,  North 
Ihkota, Ohio, Oklshoma, Oregon, South Carolina, Texas, Virginia ,  
Wisconsin, Wyoming, D i s t r i c t  of Colubmia, New York 9 909(a) reaches 
t h e  some r e s u l t  by implication. 

3 / Model Act Section 72; t h e  ju r i sd ic t ions  l i s t e d  i n  the  pre- 
c e d i n g f  ootnote requ i re  shareholder consent t o  a s a l e  of a s s e t s  n o t  
i n  the  regular  course of business. 



11 / - 
which requires  no shareholder approval. Even though these  r e s u l t s  

would pI ooably be reacnea under tho Delaware s t a t u t e ,  by v j r t u e  

of the  negative i n p l i c a t i m s  of Section 271, n question could a r k  r a s  

to!. the  appl icat ion of t h e  s t a t u t o r y  language t o  s i t ua t i ons  where 

t he  b u s h e s s  of en enterpr ise  is t o  s e l l  off 911 i ts  asse t s ,  e*G., a 

real e e t a t e  carporation. Obviouflly, shareholder approval should no t  

be requ-d in such cjrcumstances, but  i f  the  corporation in f a c t  

a e l l s  off " a l l n  i t s  assets ,  arguably Section 27'1 would apply. 

The Committee my wish t o  consider hco rpo ra t i ng  i n t o  Section 

271 language which would expl ic i t - ly  - dispense with shareholder a p p r w a l  

for sa les  i n t h e  u s u a l  course of business, and a l l  mortgages or  

pledges, unless otherwise prwided by t h e  c e r t i f i c a t e  of incorporation:  

The sa le ,  lease  or exchange of a l l ,  o r  subs t an t i a l l y  a l l ,  

the  propez$y and a s s e t s  ofe& corporation, when made in t h e  

usual  and regular  course of the business of t he  corporation, 

and t h e  mortgage, or  pledge or giving of any other s e c u r i t y  

i n t e r e s t  in any or a l l  of i ts  property or as se t s  whether o r  

not i n  t h e  usua l  and regular course of business,  may be made 

upon such terms and condit ions and f o r  such cansideration,  which 

may cons i s t  in whole or  in pa r t  of maney or  property, real or 
u/ 

p e r s o n a r  including shares of any other corporatian, domeatic 

4 / Model A c t  Section nr Arkansas, Cal i fornia ,  Colorado, 
F l o r i d c  Georgia, Hawaii, Kentucky, Maine, Missouri, Nevcrds, New 
Hampshire, New York, North Car olirsa, Ohio, Pennsylvania, Rhade 
Island,  South Carolina, Tennessee, Texae, Utah, Virginia,  Wyoming : 
e i t h e r  dispense w i t h  shareholder cmsen t  e n t i r e l y  o r  unless t h e  
c e r t i f i c a t e  requ i res  it. 

4.A/ This language recognizes t he  corporation's  r igh t  t o  s e l l  
a s s e t s r o r  cash or  other property; Sect ion 271 p resen t ly  r e f e r s  onlj. 
t o  stock or o ther  securities. 



or  foreign,  a8 a h a l l  be authorized by its board of d i r e c t o r s .  

Except t o  t h e  ex ten t  t h a t  the  c e r b i f i c a t e  of incorpora t ioh 

otherwise p r  wides ,  t h e  consent o r  au thor i sn t ion  of shareholders 

f o r  such s a l e ,  lease ,  or  exchange s h a l l  not  be necessary. 

A few states go fur%her and attempt a eta%utory d i s t i n c t i o n  between 
5 / - 

t r ansac t ions  in and out of t h e  rebqlar  course of business. Without 

epoa&fically recommending i ts adoption, it may be eonsidered u s e f u l  

Ff Section 271 introduces t h e  d i s t i n c  t i a n  between t r ansac t ions  in and 

out  of the  regu la r  course of business. 

2. It i s  t o  bc noted t h a t  Sect ion 271, unlike most s t a t u t e s ,  

does not  r e f e r  t o  money a s  considerat ior ,  on B s a l e  of a s se t s .  It riqy 

be questioned whether t h i s  ( a )  l i m i t s  t h e  types of considera t ion f o r  

which a s s e t s  may be so ld ,  or (b)  implies t h a t  a s s e t s  m y  be s o l d  f o r  

a money considerat ion without shareholder apprrwal. F a o t n ~ b e  bl, supra. - 
3.  It would eeem appropr ia te  t o  s p e c i f y  in S e c t i m  271 a n o t i c e  

period almU,ar t o  t h e  20 day n o t i c e  requfrement f o r  mergers ( ~ e c t i c n  

251(c)) or the  10 day requirement f o r  d i s so lu t ion  n o t i c e s  ( s e c t i o n  275(a)). 

5 / See S,C. Code 8 12-21,2(c); llWhether or no t  a t r a n s a c t i o n  
by a corporat ion occurs wi th in  t h e  a s u a l  and regu la r  course of bus iness  
s h a l l  be determined by t h e  circumstances of t h e  t r a n s a c t i m ,  including 
the  character  of t h e  business in which t h e  corpora t ian  18 engaged a t  
t h e  time of or  immediately preceding t h e  t ransact ion.  A s a l e  of assets 
my be cieemedto be i n  the regu la r  course of i ts b u s h e s  if  t h e  corpar- 
a t i m  was incorporated f o r  t h e  purpose of l i q u i d a t i n g  such ~ s s e t e  or  
property,  or if t h e  s a l e  i s  o t r ansac t ion  or  one of a s e r i e s  of t r ans -  
a c t i o n s  made i n  fur therance  of the  bus iness  of the  corporat ion and not  
t o  terminate o r  dispose of i t s  b u s i n e ~ s . ~  The f i rs t  sentence d e a l s  
with t h e  s i t u a t i o n  presented by Eisen v. Post,  3 N.Y, 2d 518, 146 N.E. 

P 

26 779(1957) s t r i c t l y  i n t e r p r e t i n g  t h e  r e z r - c o u r s e - o f  -business 
concept in  terms only of purposes s t a t e d  i n  t h e  c e r t i f i c a t e  and n o t  
with reference t o  t h e  business a c t u a l l y  engaged in a t  t h e  time of 
t h e  sa le .  The decision has been overruled by New York 5 909(a) 
( reference  t o  t h e  "usual or  r egu la r  course of t h e  bus iness  a c t u a l l y  
conducted by such corporati6 nP1). 
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4. Finally, a number of s t a t e s  now specif ical ly provide t ha t ,  

even though shareholders have approved a s a l e  of a s se t s ,  the  d i r ec to r s  

rrsy abandon it. New York % 909(c)  i s  typical2 

Notwithotanding shareholder authorization,  t h e  board may a bandon t h e  

propmdd sale ,  l e a se ,  exchange o r  other claisposftdm without 

f u r the r  ac t ion  by t he  shareholders, subject  t o  t h e  r i gh t s ,  if any, 

of t h i r d  pa r t i e s  under any contract  r e l a t i ng  thereto .  

This abandmen t  provision does not apply t o  mortgage or piedge of 

asse t s .  

5.  A s  for vote ,  no change 1s recommended in t h e  ex i s t i ng  

provision f o r  a majori ty of t h e  voting shares. Other s t a t e s  vary 

coimiderably, both in percentages (ranging up t o  four - f i f ths  with 

two-thirds usual)  and in the shares which may vote  (usua l ly  all shares 

may vote, whether or not e n t i t l e d  t o  do s o  under t h e  c e r t i f i c a t e  of 

incorporation). If a Hariton-type transactd on is e f fec ted ,  disoolution 

under Section 275(b) require8 approval by two-thirds of t h e  voting 

shares, so  t h a t  the difference between mergers and sale-of-assets 

with d i sso lh t ion  is narrowed., assuming appra i sa l  r ights  on mergers a r e  

withdrawn. 

6. No changes a r e  suggested with respect  t o  Section 272 and 

B. Dissolution 

Under Delaware Z,sw, a corporat ion 's  l i f e  may terminate o r  suspend 

far various reasons and under varying t i t l e s .  ' l ~ i s s  oxution "results 

from voluntary act ion of d i rec tors  and shareholders (~edelron 275 (a)- ( c ) ) 

or  by wri t ten  consent of all voting shareholders ( sec t ion  275(d)), 

Ref ore business begir?s, t h e  corporation may nsurrender i ts c orparate 
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r i g h t , ?  and f r a n c h i s r ~ ~ ~  [Sect  sn 7 . I?, , cha rbe r  maq be revoked o r  

f o r f e i t e d  by judlcl  el. decree,  u ~ u i  i l y  f o r  abuscd of' power,? (5t.ction 

283)- I ts  char te r  may "expire" bt ause L :' .I ~'~xi~c 'r  l i f e  ( s e e  Section 

712) or Dbeconae inoperst.iven f o r  c a - p a p )  ri* cf' - c e s  (Section 312j, 

mny of these p w i s i m s  have obV3iwsly bear, . ickd from time t o  t im 

as t h e  need dic ta ted ,  

The more w cent s t a t u t e s  have, 3s a rule, overhauled these 

procedures r a t h e r  throughly, t r e a t  lng 811 of them a s  var ie t ies  of 

l'dissol u t ionn  t o  be f 013 owed by "1, qld ci -.t ">inq 'a;*,ier unif o m  procedu- es. 

The Model Act rlow rzlfcrs, r e t h a r  cx ' c a l l l y ,  (i 5wo-step procedure1 upon 

occurrer,r:e of these  event.^, t h e  corporaLlvn f i les  a "statement of 

i n t e n t  t o  d i ~ s o l v e , ~ '  succeeded by l i q u i d a t i o n ,  afi,er which a final 

document ("articles of dissolutionu) f o n L m n l . Q  reei:itos the ending of 

c o r ~ o r a t e  exis tence .  TRia Report doe8 pot rec:eonuaend that Deleware 

undertake a thorough revis ion  of i ts  disso? trt f on pr~cedures, but 

makes various suggestions f o r  imir,ra.ing procrbdura within the existing 

framework thereby preserving relevall% cast.-law. Nor has there been an 

effort t o  improve or modernize t h e  wording of the vnrious provisions, 

even though some l i ngu i s t i c  i a1 *.trough n o t  substantive) inconsis tencies  

reveal the  development of t h e  sta%utory prov!.siona over the years. 

1. Disso3.ution Before Beginnhi :  Business and Payment of Capital .  

L i k e  a l l  other states ,  Sect ion 2715 a p p l i e s  only if t h e  corporation has 

n o t  begun business* $&sever, unlike many other statutes Sect ion 37b 

governs only- i." n c  capit;sl has been paid - in, i nc iud ing  the $.1000 

m i n i m u m  c a p i t a l  presently require11 L.y Sectim 104(a) (2). A nuder 

of sta tes  the  ineorporatorbs ( o r  d i r e c t o r s )  t o  cfissolve even i f  



some c a p i t a l  has been paid i r i ,  p r c ~ ~ i d e d ,  sf csvtrse, t h a t  any pa.ynients 

a r e  refunded. For ins tance  MMsP Act Section 7 5 ( ~ ) ( e )  provided that, 

a r t i c l e s  of d i seo lu t ion  i n  such a case must recite t h a t  

t h e  amount, if any, ac tua l ly  paid i n  on subscr ip t ions  f a r  i ts  

shares, less any p a r t  thereof d i  sbursed f a r  necessary expenses, 

has been returned t o  those e n t i t l e d  t h e r ~ t ~ .  

Thus, a corporat ion which has c o l l e c t e d  some nior1i.y on subsc r ip t ions ,  

b u t  has no t  cammenced doing business or  i 3 , d s h a r e s  t o  s u b s c ~ ~ i b e r s ,  

may d i s so lve  by a c t  of t he  incorpore-bwg ( or cUsortors) . This 

procedure may well b e  a  u s e f u l  addi t ion  t o  Section 274. 

2. Dissok~bf  nn by Vote of Directors and Shareholders. Sec t ion  275 

requ i res  no changes. Mandatory e lec t ion  judges, see Sect ion 2?S(b) 

and ( c ) ,  have a l ready been considered a t  neriart, - s u p r a  a t  l&. 

Fublicat ion requirements, as  in Se5 t i o n  2?5ic) ,  are now q u i t e  in f requen t ,  

although . they may "qy occasional. c i ~ m c e  , perform a useful role in 

not i fy ing  c r e d i t o r s  or  shareholders otherwise unaware of pending d i ~ -  

solut ion.  Execution-acknowledgment-fl1J.n~-r , ; .ds t ion  requirements 

in  subsection ( c )  can be s impl i f ied  by  b t*ross-reference t o  t h e  

genera l  provisions suggested in t h e  Report, supra a t  1-8. - 
The committee may wish t o  c m s i d e r  s p e c i f i c  recognj t ion  of' a 

c l a s s  vo te  in  cor~nection w i t h  d issolut ion,  as do 3 number of o the r  

stn1,os. For exriniplr, Mrdu L Act Soction 77, w h i c h  n JW requires only o 

two-tt i irdu vote of v o t i l ~ k ;  share:, , 1t1:;o s t i p u l a t r ~ s  n class vote if any 

shares  are  e n t i t l e d  Lo such  a c lass  vote under the c e r t i f i c a t e  of 

incorporat ion.  This t h e  f a c t  t h a t  d i s s o l u t i o n  d~s 

often employed in conjunction with a sale of asoe t s  t o  bring about a  



merger-like r e s u l t ,  a s  i r i  the Hari- on case, and :hat, preferred sto ck -- - . -- 
indentures may m d  pmbably often Go requtre  a cl.zss vote of t h e i r  

shares in t h e  event of d issolut ion.  The Model Act language is  as  

follows t 

(A r eso lu t ion  f o r  dissolving s . l i i +  1:orporation) s h a l l  be 

adopted upon receiving Lhe aff'irlaativo vote  of t h e  ho lde r s  

of two-thirds of tho  s h ~ r e s  of the corporation,  e n t i t l e d  

t o  vote thereon, unless e ~ a  y c l a s s  of shares  i s  e n t i t l e d  

t o  v o h  thereoil as a clr..s, i.1 un: :h event t he  r e s o l u t i m  

s h a l l  be adopted upon receiving t h e  affirmative vote  of the 

holders of two-thirds of' t h e  shares of each c l a s s  of s h a r e s  

e n t i t l e d  t o  vo t e  thereon as a c l a s s  and of t h e  t o t a l  s h a r e s  

e n t i t l e d  t o  vGte thereon. 

3. Dissolution by Unanimous Shsreholcier Consent, -- No changes a r e  

suggested in Section 27S(d). Certain other d i s so lu t i on  procedures 

w i l l  be recommended f o r  exclusive appUce%lm t o  c l c s e  corporat ions  

when t he t  por t ion  of the  Report i s  submitted. 

4. Dissolution of Non-Prof it Non-Stock Corporation. Despite 

i t s  odd wording, Section 276 achieves the  cor rec t  r e s u l t s .  Compare 

Model Non-Profit Corporatiori 4ct Section h5. The second sentence is 

ambiguous, and a minor  l;rngunk:e change will cure  t h i s ,  w i t h  new matter 

underscored. 

If the members of t h e  corpar a t i o n  n o t  foi-  p r o f i t  and 

having no c a p i t a l  stock are e n t i t l e d  by :t.;s c e r t i f i c a t e  - 
of incorporation . . . they shall exercise, sssume, and - 
f u l f i l l  all. of t h e  func3:ions . . . . 



The Model Non-Profit Corporation ~ c t  a l s o  adds lsnguege m k b g  c l e a r  

t h a t  t h e  d i r ec to r s  exercise a l l  func Lions an dissolution if t h e r e  are 

no voting members, as follows: 

If the re  are no  member^, or no members e n t i t l e d  t o  vote 

thereon, the  df,ssolution of t h e  corporation s h a l l  be author- 

ized a t  8 meeting of t he  board of dnrectors upon t h e  

adoption of a resolut ion t o  dissolve  by the  vote of a 
- 

m j o r i t y  of t h e  d i rec tors  in office.  
/ 

5 ,  Corporation a f t e r  Dissolution: Section 278 concisely sets 

for th  t h e  continued a d s t e n c e  of t he  corpmats  e n t i t y  after d i s so luL im 

f o r  purposes of winding up i t s  a f f a l r s .  Many newer s t a t u t e s  e l iminate  

any express requirement t h a t  windha-up by completed within t h r e e  

years. This has the  advantage of avoiding quest5ms as t o  t h e  posture  

of t he  corporation a f t e r  t h a t  period has exphwd.  Or1 t he  other  

hand, Delaware1 s spec ia l  s t a t u t o ~ y  provision va l f  dating subsequent 

s u i t s  (see Section 275, l a s t  sentence) ~ n d t h e  doc t r ine  nf - Addy 

v. - Short ,  8 Terry 157, 89 A.2d 136 (S.Ct. 1 3 5 ~ ) ~  reversing 7 Terry 

178, 81  A, 2d 300 (super. 1952) , adequately takes care of t he se  problems. 

Generally, a three-year period should be su f f i c i en t ,  and t h e  s p e c i f i c  

s t a tu to ry  requirement i s  a stronger incent ive  than t he  now current  

requirement of merely proceeding expedit iously t o  complete l iqu ida t ion .  

Hawever, f o r  the occasional s i t ua t i on  where l iqu ida t ion  must run longer 

/ If adopted, t h e  l a s t  phrase ("directors  i n  o f f i c en )  would be 
deleta,  and, t o  accord with Section 27S(a), a majori ty of t h e  e n t i r e  
board would be required t o  apprwe  dissolut ion.  
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than t h r ee  years, I t  might be useisal t o  add language t o  Section 278 

such a s  the  following (new matter mderscored) : 

A l l  co rpora t ims .  . . s h a l l  nevertheless be continued, f 5r 

the  term of th ree  years,  o r  f o r  such longer period a s  t h e  

Court of Ctlancery fn i ts  d iscre t lm s h a l l  d i r e c t ,  from such 

expira t ion or d issolut ion,  bodies corporats ,  . . . 
Some newer s t a t u t e s ,  notably New Y o r k  Snc t ion  1005 and 1006, a r e  

much lengthier. and f u l l e r  than Delaware's S e c t i o n  270, but it i s  

doubtful t h a t  such p o v i a i o w  add much t o  what Section 278 s t a t e s  in 

summary form. 

One provision worthcon~ider ine  i s  a s t a tu to ry  escheat r u l e  f o r  

a s s e t s  owing t o  a c r ed i t o r  or d i s t r i bu t ab l e  t o  a shareholder who cannot 
/ - 

be found, or  i s  under d i s a b i l i t y ,  e tc .  Many s t a t u t e s  fo l low Model 

Act Section 97 in providing f o r  i t s  payment t o  the stat.e t r e a s u r e r  

t o  be held f o r  a l imi ted time f o r  khe credi tor  or silareholder or h i s  

representa t ive ,  and t h e r e a f t e r  disposed of. 7 o l l a ~ i n g  t h e  North 

Carolina s t a t u t e ,  N.C. ~ e n . ~ t a t s .  8 55-1.30, the  s t a t u t e  c w l d  

appropr ia te ly  provide fo r  p a m g  t h e  unclaimed proceeds t o  t h e  :IniversIty 

of Deleware. 

6. Trustees or  receivers  f o r  corpora t ims  in d i sso lu t ion :  

Sections 279-282 inc lus ive  appear t o  be adequate f o r  t h e i r  plrpoges 

and no changes a re  suggeat.ed. Since appointment of r ece ivers  and 

h i k e  proceedingn are subject  t o  ttie widest va r ia t ion  among t h e  s t a t e s ,  

/ Delaware r u l e s  on dispos:!tion of abandoned or unclaimed 
propexy have not been researched. 
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rio ww piwedi t r ,  , r p  c j p t ,  ~r.a,ly ib sup?ricis ;c;c%, o: 280 t, inefi (:kaanc.c_'ry 

plenary jur isdict ion in the pre.rdsus. Compare New Hork Section 1008fs 

lamgthy elaboration of specif ic  ,judicial pawere with respect t o  

corporate dissolutions under court supervisim. It is assumed t h a t  

S e c t i m  280 Chancery 3ur isd ic t im t o  makc os9~;rs "as Jus t ice  and equity 

shall requiretf  would include as  well s a w  of Lhe more spec i f i c  powers 

which a re  available t o  Chancery with respect t o  insolvent corporations 

i n  receivership, e.g. ,  Section 297 (sale of perishab1.e o r  deter iorat ing 

property), Sect im 298 (compensation and costs of receiverehip), Section 

299 (subst i tut ing recefvers), and S e c t l w  300 (employee' e l ien) .  It 

i s  a l so  assumed thab the Chancery Rules which replacs S e c t i m s  295- 

296 would a lso  apply, pari p e a u ,  with zwspect t o  corporate dissolution3 

u n d r  judic ia l  supervisl on. 

7. Revocation of forfei ture  of charter t Several suggestlms a re  

offered respecting Section 283. 

(a) A t  the very l eae t ,  a cross-referace should be made i n  S e c t i m  

283 t o  other grounds f o r  judicial  d isso lu t im,  including Section 

136(c) (nm-appointment of new reeident agent) and Section 323 (die- 

obedience t o  writ of mandamus). 

(b)  In implementing the c matA~8t ional  mandate (A&, DC, Sec. 1) 

t o  "provide for  the revocation or for fe i ture  of the char te re  of all 

c q r p o r a t i m  far t h e  abuae, mieuee of nm-uae of their. corporate 

pamrs, privileges, or franchiees," SectIan 263 might w e l l  be somewhat 

mare specific.  h e  type of "abuse" i s  now often statedby statutee,  

-, New York Section 2202(a)(1), as a ground f o r  revocetionr 



The corporat ion procureo i ts  formation through 

fraudulent mi srepresen tk t im or concealment of a 

material  f a c t .  

New York a l s o  s t a t e s  these  a d d i t i o ; ~ a l  v - d a :  

The corporat ion h,ss exceeded thz au thor i ty  c anferred upon 

it by law whereby it ha? f o r f e i t e d  i t s  char ter ,  o r  has 

conducted i t s  business 19 a ~il;.rsl::";,ently f raudu len t  or 

i l l e g a l  manner, or has n*isused i t s  powers in cantravent ion 

of the public  pol icy  of th i6  ::t~te. 

8. Other t'rwisi ons r I n  t h e  chapter on Close Corporations, 

recommendations will be made r e g ~ r . l i n g  d i s so lu t ion  1:pm deadlock 

of shareholders and d i r e c t o r s ,  comare S e c t l  on 226, 8ltbough some 

of these  provisions may appropr ia te ly  appxy beyond %he ambit of t h e  

closely-held enterpr ise .  



Subchaptar X I .  Ins olvenc ,r ; iieceivers and Trustees  

In general,  t he  p r w i s i m e  o f ;his Chapter, together  with t h e  

relevant Chancery ru les ,  appear adeqilate. It is possible  t o  work up 

el obarote s t a tu to ry  provisions as New York has done i n  A r t i c l e  1 2  of t h e  

new Business Corporation Law (Sections 1201-1218), but  it is not c l e a r  tha t  

theae provisions achieve any be t t e r  r e s u l t  than Delaware now obta ins  under 

present law. If anybhing, t h e  repeal  of Sectloals 295 arid 296 sugges t s  

some l e g i s l a t i v e  disposi t ion t o  leave many d e t ~ l l s  of receivership  t o  

Chancery ru les  ratherthan t o  t r e a t  them i n  t he  s t a t u t e  itself. Hwsver ,  t h e  

Committeer s a t t en t ion  is directed t o  two other matters: 

(1)  It would seem somewhat more f l ex ib l e  t o  =verse  t h e  rule of 

Section 293 and p r w i d e  t ha t  t he  tru:;tee or receiver  s h a l l  give a l l  no t i ce s  

t o  shareholders and c red i to rs  unless  Chancery orders t h e  r e a b t e r  i n  

chancery t o  do the  job. After  a l l ,  the  t r u s t ee  or rece iver  bears a s p e c i a l  

re la t ion  t o  t he  court  which is  l i ke ly ,  under t h e  present rule, t o  a u t h o r i z e  

the  receiver  or  t r u s t e e  t o  handle notices. 

(2)  The Model Act, and i t s  cmpany, along with s eve ra l  other s t a t e s  

(including Connecticut, I l l i n o i s ,  and Pennsylvania) specif  i c a U y  au tho r i ze ,  

t he  court t o  discontinue l iqu ida t ion  proceedings when t he r e  is no longer 

cause theref or. The following language would achieve this ob jec t ive  : 

The l iquidat ion of t h e  a s s e t s  and business of a corporation may be 

discontinued a t  any time during the  l iqu ida t ion  proceedings when it 

is es tabl ished t h a t  cause f o r  l iqu ida t ion  no longer ex i s t s .  In srich 

event the  Court of Chancery i n  i ts  discre t ion,  and subject  t o  such 

conditions a s  it m y  deem appropriate, may dismiss t h e  proceedings 

and d i r e c t  t h e  receiver or t r u s t e e  t o  rede l iver  t o  t h e  corpora t ion  
/ 
I - 

a l l  of i t s  remaining property and assets .  

/ The first sentence reproduces verbatim Model Act Sect ion 94's i n i t i a l  
sGtence.  The second sentence would give Chancery cms ide rab ly  g r e a t e r  
f l e x i b i l i t y  than t he  corresponding Model Act p r w i s i o n  under which the  
court " sha l l  dismiss t h e  proceeedingsl' and rede l iver  w,disposed proper ty .  



Subchapter XIII Renewal, Revival Extensiorl 
and Restoration of Charter. 

A. Revoking Dissolution - 
No change i a  suggested in Section 3U which has counterparts 

i n  muy s t a t e  s t a tu t e s .  

B. Renewing and Reviving Charter 

Although Section 312 is sound in principle ,  some of its provis ians  

may weU be recona idered. 

(1) In Subsection (a) ,  the following rewording is suggested: 

Any domestic corporation whose period of d u r a t i m  is 

other than perpe-tual and which has not amended i ts 

c e r t i f i c a t e  of incorporation t o  make i ts durat ion perpe tua l  

may, a t  any ti.me before or a f t e r  t h e  exp i ra t ion  of its 

period of duration. . . 
This makes c l ea r  t h a t  a corpora t im with a l imi ted  term may, and 

probably w i l l ,  amend its ce r t i f i c a t e ,  so t h a t  Section 312 will apply  

only in  the  unusual instance where, e i t h e r  de l i be r a t e ly  o r  by w e r -  
/ - 

s igh t ,  it has not made the amendment. The following conforming 

claumshould be added t o  Section 242(a) t o  expressly author ize  a 

corporation t o  amend its c e r t i f i c a t e  by: 

(6) Changing the  period of i ts  duration. 

/ The recommended language takes  t h e  place of  t h e  following 
c l a u s G  of Section 312(a) : "Any corporation ex i s t i ng  under the  laws 
of t h i s  S t a t e ,  GY, a t  any time before the  exp i ra t ion  of t h e  time 
l imited f o r  its existence. . . any any corporation ex i s t i ng  under 
t he  laws of t h i s  S t a t e  d o s e  char te r  has expired by mason of f a i l u r e  
t o  renew t he  same. . . n 



221. 

( 2 )  Subsection (e )  appears t a  go ra ther  f a r  in r e t roac t i ve ly  v a l f -  

dating a l l  ac t s ,  c m t r a c t s ,  etc. during the  period when t h e  corpora t ian ' s  

char te r  was inoperative. The l i t e r a l  language suggests t h a t  any i nd iv idua l  

l i a b i l i t i e s ,  accrued during t h i s  period, are l o s t  and corporate liabilities 

a re  automatically subst i tu ted.  The po ten t ia l  unfairness of t h i s  r e s u l t  

i a  i l l u s t r a t e d  by a corporation who= char ter  "expired by l imi ta t ion"  b u t  

whose d i r ec to r s  and/or o f f ice rs  d id  business on a p e r s m a l  l i a b i l i t y  b a s i s ,  

exprees or  implied. Reinstatement should not  a u t o m t i c a l l y  discharge them, 

and a court ,  confronted with t h e  question, would probably read an es toppe l  

l imi ta t ion  i n t o  the  s t a tu t e .  Virginia has attempted t o  save any accrued 

inter im personal l i a b i l i t i e s  by prwid ing  t h a t  al though' the corporate 

existence i s  re t roac t ive ly  res tored such "reinstatement s h a l l  have no e f  f ez t  

on any question of personal liability of t h e  di rectors ,  o f f i c e r s ,  o r  agents 

i n  respect  of t he  periodH when the  char te r  had lapsed. Va.Code 8 13.1-92 

( ~ u p p .  1962). A s imi la r  provision should appear i n  Delaware's Section 312Ce). 

(3) Section 312(h) is  too  r i g i d  in requiring e lec t ion  of th ree  d i r e c t o r s  

t o  r e i n s t a t e  a corporation, unles a small number is  permitted (aOm8.what 

backhandedly) by t h e  languagej "or they m a y  e l e c t  a f u l l  board of d i r ec to r s ,  

a s  provided by t h e  by-lawsn which may, perhaps, authorize fewer than  th ree .  

I n  a l l  events, s ince  Section l b l ( b )  permits fewer than th ree  d i r e c t o r s  i f  no t  

l e s s  than t he  number of shareholders, t he r e  is an incmsiatency.  The incon- 

8:iatency is errpecially inappropriate s ince  often it w i l l  be c lo se ly  held,  

perhspa single-man, corporations whose char te r s  w i l l  lapse. 

Indeled, it would be b e t t e r  t o  s impl i fy  subsec t ims  (b) ,  (h)  and ( i )  by 

providing simply t h a t  one or more persons who were d i r ec to r s  a t  the  the t he  

char ter  lapsed may apply f o r  i ts  renewal or reinstatement. b c e  the 



char te r  has been revived, it would then be appropriate t o  require ,  

a s  subsection (i) does now, the  ca l l i ng  of a stockholdera'  meeting t o  

e l ec t  a new board of d i rec tors  t o  carry  on t he  business. A 8  it s tands  

now, subsections (b) and (h)  seems inordinate ly  complex f o r  t h i s  r a t h e r  

Zini ted purposes. 

C. Other P rwi s ions  

No changes are  suggested i n  Section 313 (renewal of charter of 

char i t ab le  corporation) or Section 31h ( s t a tu s  of corporation).  



X: ; F inanc t a1 Provls&:nri_- 

Th i s  p o r t t o n  ~f t h e  Lepust d e a l s  with t o p i c s  p re sen t ly  

covered i n  Sdbohapter V ,  ae w e l l  as t h e  c l o s e l y  r e l a t e d  p r o v i s i o n s  

of  a e c t i o n s  243 and 244. 

On many s u b s t a n t i v e  p o i r ~ t s ,  t h e  Delaware s t a t u t e  i s  s f  l e n t  

w h e r e  new s t a t u t e s  a r e  e x p l i c i t ,  g,g., t h e  absence of s t a t u t o r y  

p r o v i s i o n s  which in su re  f u l l  l e g a l i t y  t o  var ious  u se s  of t h e  s u r p l u s  

and c a p i t a l  accounts .  On some p o i n t s ,  t h e  Delaware s t a t u t e  i s  

unduly r e s t r i c t i v e  by comparison w l  t h  o t h e r  s t a t e s ,  e.g., mandatory 

sha reho lde r  approval  t o  re t i re  s h a r e s  redeamed o r  o therwise  

r saaqui red .  The Delaware f i n a n c i a l  p rov i s ions  employ much o ld-  

fash ioned  terminology which has  become i n c r e a s i n g l y  ou tda ted  as 

s t a t u t e s  now inva r i ab ly  frame t h e i r  p rov i s ions  i n  terms of f i n a n c i a l  

account ing.  

The Committee may w e l l  p r e f e r  t o  make only minimum changes 

i n  t h e  f i n a n c i a l  provisions on the  theory t h a t  t h e  wides t  f l e x i b i l i t y  

is in su red  by t h e  fewest s t a t u t o r y  p r o v i s i o n s  one way o r  ano the r .  

Hecognizing t h i s ,  t he  hepor t  has  a t tempted t o  se t  f o r t h  t h e  m a J o r  

a l t e r n a t i v e s  open to  t he  Committee by i n d i c a t i n g  t h e  new s t a t u t o r y  

p rov i s ions  t o  make r ecom~enda t ions ,  and t o  p rov iae  implementing 

langw.ge, The N e w  York s t a t u t e  i s  heav i ly  r e l i e d  upon s i n c e  its 

f  i n a n c i a l  p rov l  si ons embody and r e f i n e  v i r t u a l l y  every  development 
- / 

i n  t h e  numerous co rpo ra t e  Paw r e v i s i o n s  s i n c e  1950. 

/ A c h i s f  source  of management o b j e c t i o n s  t o  t h i s  s t a t u t e  i s  
mandatory d i s c l o s u r e  of i n  t i n a t e  c o r p o r a t e  f i n a n c e  d e t a i l s .  T h i a  
o b j e c t i o n  should  be measured a g a i n s t  t h e  wide flexibility g r a n t e d  by 
t h e  s u b s t a n t i v e  provis ions .  



This Heport recommends t h s ?  t h e  Delaware s t a t u r e  sfiould, 

s o  f ~ r *  at: poss ib l e ,  now employ t h  s t a n d a r d  accounting terminology 

now i r n ive r sa l ly  employed i n  rev ised  s t a t u t e . r *  Otherwise, t he  

Delaware s t a t u t e  w i l l  s tand aLnost a lone  in American c o r p o r a t i o n  law 

i n  i t s  r e l i a n c e  upon antique and i l l - d e f i n e d  t e r n s  l a r g e l y  abandomd 

elsewhere. The suggested d e f i n i t i o n s  would clarify t h e  financial 

sections and t i e  them t o g e t h e r  i n t o  a coherent  body o f  r e a d i l y  under- 

s t andah le  s t a t u t o r y  r ~ ~ l c s ,  

I, S t a t e d  C a n i t a l :  T h l ~  t r s r m  is a ~ : a r t f l l l l y  def incd  d o l l a r  sun! -- 
of  t h r e e  i temst  (1) the  par va lue  of 311 i s s u e d  par s h a r e s ,  ( 2 )  f o r  

no-par shares,  t he  s t a t e d  value  ( t o t a l  cons ide ra t ion  less  <mounts 

a l l o c a t e d  t o  c a p i t a 1  surplus) ,  a t ~ ~ l  (3)  t r a n s f e r s  t o  s t a t e d  c a p i t a l 9  

whet,her o r  no t  i.n connect ion w i t h  a s iock  d i v i s ~ n d ,  l e s s  (4) any 3 sw- 

f u l  r educ t ions  of  s t a t e d  cnpi t t i i .  This  d e f i n i t i o n  t*alccs t he  p l a c e  of 

t he  old-fashioned v a r i a n t  terminology found i n  Del.awore and son:t! o t h e r  

unrevised  statutes, v&,, "s tock  cap i t a lq1 ,  ' I cap i ta l  $ tockl t ,  

e t c  ,l/~s def ined ,  Itst ated capitaln does not s u b s t a n t i v e l y  change any - 
Delaware concepts,  but i t  i s  d e s i r a b l e  c l a r i f y i n g  t e r n  now univer- 

szlly adopted, 

1 Corlf'11:;ion I :, sometime; compounded when a t o m  l l k e  
~ q c a p i t d ~ t a c l c ~  i s  :ilrnl~i~:~lously urt:d t o  r e fe r  L o  s t a t e d  capi ta l  
(a3 above de f incd)  01- t o t a l  sharcs  i s s u e d  and outs tanding ,  



2,  Net Assets:  Th i s  te8.m can  be readil3- de f ined  a s  t o t a l  

a s s e t s  Less t o t a l  debts:  - 2_/ : X d i n a r i l y  t r e a s u r y  shares are s p e c i -  

f i c a l l y  excluded from t o t a l  a s s e t s ,  Model Act S 2 (I)! and New Y o ~ k  

S e c t i o n  102 ( a )  (9)  s p e c i f i c a l l y  provides t h a t  I ts ta ted c a p i t a l  

and surp lus  arc not 1 - i a b i l i t i e s  (debts Sec t ion  170(a )  (1) pre- 

s e n t l y  uses !'net r .srets" i n  t h t ~  divicli r l i i  ~ r c t  i ~ n ,  d o u b t l e s s l y  w i t h  

the sense of t h i s  d e f i n i L ~ o n ~  

3. Surplus:  Given the  d c f i n i t i c n s  of Itnet asse ts1 '  and 

" s t a t e d  capi ta l , I t  a d e f i r u t i o n  of "surp lus1s  r e a d i l y  fo l lows  as t h e  

d i f f e r e n c e  of t h o s e  two i tems,  Accord Sec t ion  154 ( l a s t  s e n t e n c e ) ;  

compare Sec t ion  1 7 0 ( a ) ( l ) :  dividends may be p a i d  out  of Itnet a s s e t s  

5.n excess  of capi ta l . f l  This concept does not,, o f  course  d i f f e r e l l t i -  

a t e  earned su rp lus  and any of the  v a r i e t i e s  of  c a p i t a l  s u r p l u s ,  as 

do a l l  o f  i,he newer s t a t u t e s  which s p e c . i . ? i c ~ l l y  d i s b i n g u i s h  between 

permisz ib le  uses  and metk~ods of' u s i n g  e~r'nec! szd capita!, ~ u r p l u s , 3  - / 
4. Earned arid C a p i t a l  Surplus: S t a t u t e s  r u m  c u s t o m a r i l y  em- 

p loy  a d e f i n i t i o n  of "earned s w p l ~ s ~ ~ ,  o r ic ina t ing  w i t h  the Model Act 

which i n  t u r n  der ived  the d e f i n i t i o n  from accourlting concepts ,  and 

A few s t a t e s  a l s o  de f ine  " a s s e t s t t  and fldebtsll (or  I f l i a -  
b i l i t i e s ' ' )  t o  round out  t h e  p i c tu re .  See N.C.tien.,"tats. S 55-2; 
S,C.Code S 12-11.2 ( ~ u p p ,  l962) ,  
Theso dof in i t , ions  arc? not  s o  w i d e l y  acceptea as  the o t h e r s  and a r e  
not rt-cnrded an e.c;:;c>ntial t'or 1 ) e l a ~ ~ a r c I s  p u r p o ~ e s .  

3/ lindcr the Hodel Act, orrlinary cliviclcnds are payable. only  
out, of earned sumlus;  d i s t r i b l ~ t i n n s  from capital s u r p l u s  r e q u i r e  
shareholder  a c t i o n  o r  ~ n e n a b l i n g  c lause  i n  t h e  c e r t i f i c a t e  of incorc. 
porat,ion. New York pe rmi t s  dividends o u t  of any surplus, b u t  share- 
holders r e c e i v e  special n o t i c e  i f  t h e  surplus i s  not earned, 



a l s o  a d e f i n i t i o n  of " c a p i t a l  surplus.  Earned su rp lus  5-7 tre:ited 

h i s t o r i c a l l y  as a net balance o f  corporate income and gains,  less  

c e r t a i n  l o s ~ e s  and shareholder d i s t r i b u t i o n s ,  4/ I t  Capita:! s u r n l u s f l  

is  t l s  r e s idue  vf  t o t a l  s n p l u s  l e s s  earned :;arplus, and inc ludes ,  

i n t e r  a l ia  aid-in surpius ,  ri:duction surplus,  e t c ,  - -9 P 

The recommended def i n i t i  cns FJ*C - 1'01 ! gws: 

( 1 )  IITrea~ury sharesf t  mcms shares  of a corpora t icn  1,rhilch 

have been i ssued,  have been subsequently acquired by thc 

corporat ion,  and have not been canceled o r  res tored  t c  t h e  

s t a t u r  of authorized but unissued shares. Treasury siizres 

a r e  i s ~ u e d  .;hares, b u t  not outstanding sha res ,  and a r e  not 

a s se t s .  

( 2 )  "Net assets'' means  he amount by which t h e  t o t a l  a s s e t s  

exceed the  t o t a l  l i z b i l i t i e s .  S ta ted  c a p i t a l  and su rp lu s  

a - p  not, l i a . r i ~ i - l i t ~ e s ,  

(3) f1,'tar,!2cc c lyitalll  means, at, any ; ,a r t icular  time, t h e  sum of 

( A )  the par  value of a l l  sha res  ;:ith p a r  value t h a t  have 

been issued, ( B )  t h e  amount o f  the  cons ide ra t ion  r e c s i v e d  

f o r  a l l  shares without par va lue  t h a t  have been i s s u e d ,  

except such p a r t  of t h e  cons ide ra t ion  t h e r e f o r  as may have 

Under the  un ive r sa l ly  adopted Model i.ct d e f i n i t i o n  of 
lfearne su rp lus , f f  t h i s  i s  Ifthe por t ion  of t h e  surplus of a  corpora- 
t i o n  equal t o  the  balance of i t s  n e t  p r o f i t s ,  income, gains,  and 
losses from the date  of  incorporat ion,  or  from t h e  l a t e s t  da t e  when 
a d e f i c i t  was el iminated by an  a p p l i c a t i o n  of i ts  c a p i t a l  s u r p l u s  o r  
s t a t e d  c a p i t a l  o r  otherwise, a f t e r  deductiog subsequent d i s t r i b u t i o n s  
t o  shareholders and t r a n s f e r s  t o  s t a t e d  c a p i t a l  and c a p i t a l  s u r p l u s  
t o  the  ex ten t  such d i s t r i b u t i o n s  and t r a n s f e r s  are made out of 
earned ~ u r p l u s . ~ ~  Section 2(1), 



been allocated t o  s i i r . 1 ~ 1 ~ ~  i n  a vinner nem.i++nd by law, and ( C  ) such 

amounts not i n c l u d e u  In clause? ( A )  and ( R )  as have been t r a n s f e r r e d  

t o  s t a t e d  cap i ta l ,  whether upor~ the  d i s t r ibu t ion  of shares o r  o ther-  

wise, l e s s  a l l  reductions from nuch sum a s  have been effected i n  a 

manner permitted by law. 

(b)  tfSurplustl means the excess of ne t  aes i  t s  over s t a t e d  capita l .  

( 5 )  Warned surplusu means the port ion of the  surplus  t h a t  repre- 

s e n t s  the net earnings,  gains o r  p r o f i t s  (a f ter  deducting all los-ces) 

that have not been d i s t r ibu ted  t o  the  shareholders ad dividendo, o r  

t r ans fe r red  t o  s t a t e d  c a p i t a l  o r  c a p i t a l  surplus, or  applied t o  o t h e r  

purposes permitted by law, 

(6) "Capital surplusI1 mozns the  e n t i r e  s u r p l u s  of a ~ o t r p o ~ a t i o n  other 

than i t s  earned ,mrplus, 

This i s  t l i r s  d e f i ~ l i t i o n  i n  Nvw York Section 102(a)(6).  The 
ode1 A c t  de f in i t i on  (!,ect ion 2 (1 ) adds t hat earned surplus  i s  de- 

termined from t h e  d a t e  of incorp'f;r-?tion or the  l a t e s t  date when a 
ffquasi-reorganizationft took placee New York dea l s  wi th  this in 
Section 517(a) ( l )  and l o  



. Cor;)or;it,e i \ut .hority t o  Issui :  St,ock - 
I n  gene ra l ,  Secttion 151 g ive  corporat,ions t h e  e s ~ e n t ~ i a l  a u t h o r i -  

t y  t o  i s s u e  a l l  types of shares  gene ra l ly  marketed today, A l l  new cor-  

po ra t ion  law r e v i c i o n s  h ~ v e  p rav i s ions  sirnilal .  i n  subs tance  a l t h o u e h  

o f t e n  q u i t e  d i f f ~ r e n t  i n  languat:e, A1 though the  Committee may p r e f e r  

no t  t o  add t o  t h e  e x i s t i n g  s t a t u t e ,  i t  should have be fo re  i t  s e v e r a l  

p rov i s ions  adopted i n  o t h e r  s t a t e s ,  

1. Convert ible  S e c u r i t i e s :  ( e l )  Many s t a t e s  now s p e c i f i c a l l y  

p r o h i b i t ,  l i k e  Model Act Sec t ion  a and New York Sec t ion  519(a), t h e  

i s s u e  of s h a r e s  c o n v e r t i b l e  i n t o  h ighe r  ranking s e c u r i t i e s ,  t h e r e b y  

conf in ing  t h e  cor~vers ion  pr iv i l t lge  t o  t h e  t y p i c a l  fldownstrearnff con- 

ve r s ion  (e.g., from bonds t c  shares ,  or  p r e f e r r e d  t o  c m o n ) .  The - ..- 
theory  i s  t h a t  "l.~pctren~n" conversion could s e r i o u s l y  i n j u r e  sen ior  

in te re :  ts abscnt  some s p e c i f i c  prot,cct i v e  c l a u s e s  i n  i n d e n t u r e s  w i d ~ r  

which s e n i o r  securi t ip: :  ha i been i ~ s l . ~ e d  o r  j u d i c i a l  p ro t sc t io r ,  In  an 

aggravated o r  abusive s i tuat ic ln.  Under t h e  Lp3 aware language, kt, 

would not be i l l e g a l  .for common s t o c k  t o  be convert i .ble ,  at t h e  

holdercs op t ion ,  i n t o  p re fe r r ed  s t o c k ,  o r  even i n t o  some form of  cre-  

d i t o r  s e c u r i t y ,  

(b)  Under New Ycrkts Sect ion 519, if t h e  sha reho lde r s  speci -  

f i c a l l y  au tho r i ze  i t ,  t h e  r , i r ~ c t o r s  may themselves i n c r e a s e  t h e  

number o f  au tho r i zed  share.:; i n t o  which an i s s u e  of c o n v e r t i b l e  secu- 

ri t i c s  may bc. convc> r t m  . This procf,tiure may 5 omet i m s s  comrenieot,ly 

avoid ?n i r n m c . t l i , ~ t , c  increrise of t o t a l  auttior.ized shurt.s and enable  

t h e  d i r e c t o r s  t o  make t h e  increaye  as and when needed,, Its c h i e f  

e f f e c t  i n  Delaware would e v i d e n t l y  be t o  reduce t h e  f r a n c h i s e  t p x  

(computed o n  authorized s h a r e s )  by d e f e r r i n g  as long  as possible  an 

1ncrea.e i n  t h e  number of  au thor ized  sha re s  r a t h e r  t h a n  c a r r y i n g  a 



l a r g e  number n i' au thortzed but 1lniss11~q r r ? ~ r + = ~  i?rmt,i l a c + , i ~ ~ l l j r  n c ~ d e d *  

De le t ing  c e r t a i n  1c:al r z f e rences ,  f-lcw P, ,rkt  Sac t ion  53 9 ( c  ) 

provides  t 

If the re  i s  shareholder  apsru"  i~ f o r  tile i s s u e  of bonds 
o r  shares  conve r t ib?e  i n t o  s h ~ r e s  of t h e  c o r p o r ~ t i o n ,  
such approval. may a l s o  provide !hat t h e  board of d i rec-  
t o r s  i s  autkor ized  by a c e r t l f  ;cote of amendment t o  increase 
t h e  number of au thor ized  shares of 2ny c l a s s  o r  se-rles t o  
such numbor a s  w i l l  b.: sufiicii3nr,, when added t o  t h e  previ -  
ous ly  au thor ized  but i n i s s u e d  sha re s  of  such c l a s s  o r  
s e r i e s ,  t o  s a t i s f y  the  conversion p r i v i l 3 g e s  of  any srlch 
bonds o r  s h a r e s  c o n v e r t i b l e  i n t o  s h a r e s  of such c l a s s  o r  
s e r i e s o  

The New York s t a t u t e  t hen  provides  t n a t :  

No i s s u e  of bcnd:: o r  ~ h ~ r u , s  c o n v e r t i b l e  i n t o  shares of t h e  
corporat ior]  s h a l l  b*2 made unless: 

(1) A s u f f i c j e n t  number of  au tho r i zed  but  un i s sued  
shares of t h e  appropr ia te  c l a s s  o r  s e ~ i e z  a r e  r e se rved  'oy 
t h e  board t o  be i s sued  o n l y  in s a t i s f a c t i o n  of  t h e  corivpr- 
s i o n  p r i v i l e g e s  of such c o n v e r t i b l e  bonds o r  s h a r e s  whsn 
i s s u e d *  o r  

(21  The aggrega te  conversion p r i v i l e g e s  of such ccrwar- 
t i b l e  bonds o r  sha re s  when issued do n o t  exceed the aggre- 
g a t e  of any s h a r e s  r5served under t he  preceding subpo~a~ruph 
and a i i  a d d i t i o n a l  sha re s  which rray bp, author ized  by the 
board as provided by subst.cti.on . -- 

2. Redeemable Shares: Under Set t i o n  151 (b) only " p r e f e r r e d  

o r  s p e c i a l w  s t o c k  may be  made redeemable, t he reby  prec luding  re2ccm- 

able  common sharesa  S t a r r i n g  v. American Hair & P e l t  Co., 2 1  Delo 

Ch. 380, 191 A t l .  887 (Cho ),-affld p e r  curiarn, 21  Del. Ch. b31,2 

A.2d 249(S.Cto1937). Howevsr, Sectlo11 21~3(f) annther c lums i ly  pe,-mits 

investment  cornpanics t o  i s  sue cornmon shares redeemable a t  t h e  s h a r e -  

h o l d e r ' s  op t ion ,  This  Report would suggest several p o i n t s  form (:.mi- 

d e r a t i o n r  

( a )  It would be d e s i r a b l e  t o  s p e c i f y  t h a t  s h a r e s  shou ld  

be redeemable, i f  a t  all, only a t  t h e  op t ion  of t h e  corpora t ion .  

See Model Act S e c t i o n  14; Maw York S e c t i o n  5'12(a); and o t h e r  s t a t , e ~ ,  

Otherwise sharek- iders  possess  a power wnich can be embarassing rr 



disnstrou:: t c  tht. c ~ r p o r t ~ t i o n ,  and i t  is n ~ t  ' i n w i t a b l y  t r u e  that  

thv corpora!  inn l o  s t r o n g  enough t o  prcvent such  a demand from a 

clomlnant :jhareholtlero Ir,vc: t merit comprinier wo~tld n a t u r a l l y  be ex- 

cepted,  bu t  a p a r t  from t h e s e  : , ~ ~ e c , i a l  en te rp r i ses ,  redemption a t  t h e  

shareholder!  s op t ion  i s  not necessary f 01, f l ~ x i b i l i t y .  A1 though 

c lose ly-he ld  e n t e r p r i s e s  f requent ly  n b l i g a t e  tllemselves t o  r e p u r c h ~ s e  

shares ,  t hey  do  so  under s p e c i f i e d  bus iness  r e l a t e d  cond i t i ons ,  s u c h  

a s  d e a t h  o r  terminati .on of ernploymenl;, and u s u a l l y  fund the prospec- 

t i v e  repurchase c o s t s  by insurpnce  o r  otherwise.  

(b)  Under Delaware case-law, common s h a r e s  may not  b e  

made redeemable. S t a r r i n g  v ,  l.merican Hair 5( F ; l t  Co., supra.  One 

po l i cy  cons ide ra t ion  is t h e  import2nce of p l a t i n g  a t  the  base o f  t h e  

f i n a n c i a l  s t r u c t u r e  a c l a s s  of s h a r e s  i n e ~ c a p a b l y  bear ing  t h e  ulti- 

mate r i s k  of l o s s .  New York had r r ,cen t ly  provicjed t h a t  any c1;ls;; ct '  

comnon may be made redeemable i f ,  F L  t he  time c?f redemption, t h o r e  is 

outs tanding  a c l a s s  of common which may not bz redeemed and t h u s  must 

bear t h e  l o s s - r i s k ,  N.Y. Section 512(c) .  T h i s  pe rmi t s  g r e a t e r  f l e x i -  

b i l i t y ,  and i t  i s  not i n c o n s i s t e n t  w i t h  t h e  p o l i c y  of r e q u i r i n g  a t  

l e a s t  one r i sk -bea r i ry  c l a s s  o f  shares .  But i f  two o r  more c l a s s e s  

of common voting sha re s  are employed t o  gain a ba lance  of i n t e r e s t s  

i n  a co rpora t ion ,  i t  may be ext remely  r i s k y  i f  one class can be re- 

deemed by a c t i o n  of t h e  o ther  c l a s s  o r  c1as:es  w i t h  o r  w i thou t  the  

c l a s s  vo te  of t h e  a f f e c t e d  c l a s s ,  Often such a  r e ~ u l t  would have  t o  

be blocked e i t h e r  by a s t ~ t u t o r y  p r o v i s i o n  o r  by a c h a r t e r  c l a u s e  at. 

l e a s t  r e q u i r i n g  consent o f  t h e  a f f e c t e d  class, The added f l e x i b i l i t y  

of t h e  unique New York p r o v i s i o n  may we l l  be outweighed by new d r 3  

d i f f e r e n t  problemso 



C. Considerat ion f o r  ?,hares 

1. Considerat,ion: Q u a l i t y  and Kind: S ince  t h e  language of 

Sec t ion  152, taken  verbat im from Del.Const, P r t .  I X ,  Sec. 3, has  

appa ren t ly  been s u f f i c i e n t  t o  au tho r i ze  ail prope r  forms of consi-  
/ 

de ra t ion ,  no change w i l l  be s u g g e s t e d r  However, i t  would be desir- 

able  t o  add t h e  fol lowing provis ion ,  now customary i n  s t a t u t e s ,  t h a t  

reasonable i nco rpora t ion  expenses 2nd re;?sonnhie underwri Ling c ha;-gcs , 

do not a f f e c t  t,hc f u l l y  paid 2nd non-~::;c~,~:-,:11~?I s t a t u s  of any r;hares. 

'The r e a ~ o n a t j l e  charkes and C Y ~  .rises c)f' thc organiza- 
t i o n  o r  r eo rgan iza t ion  of a co rpo ra t ion ,  and t h e  
reasonable expenses o f  and compensatir:n f o r  t he  sa le  
o r  underwri t ing o f  i t s  sha re s ,  may be paid o r  allowed 
by the  co rpo ra t ion  out of t he  c o n s i d e r a t i o n  r ece ived  
by i t  i n  payment f o r  i t s  shares  wi thout  t he reby  im- 
p a i r i n g  t h e  f u l l y  paid and non-assessable  s t a t u s  of ebch  
shares .  

Cf. Yasik v. Wachtel, 25 riel.. Ch. 2L7, 17  A.2d 30 9 
P 

( ~ h .  1941 ) (semblc ). 

2. Cons ide ra t ioq  Quan t i t y :  Sec t ions  153 and 154 achieve t h e  

same r e s u l t s  a s  newer s t a t u t e s  (Model Act S e c t i o n  17; New York Sec- 

t i o n  9 4 ) ,  a l though t h e  wording is d i s t i n c t l y  a rcha ic .  It has been  

suggested t h a t  t h e  new and widely-used phrase  " s t a t e d  c a p i t a l f 1  be 

s u b s t i t u t e d  f o r  " c a p i t a l .  Supra a t  224 . Sec t ion  153 (a)  p r e s e r v e s  - 
what i s  appa ren t ly  an h i s t o r i c a l  d i s t i n c t i o n  between pre- and pos t -1  

_/ New York S e c t i o n  504 ( a )  s phraseology i s  r e p r e s e n t a t i v e  
of  c u r r e n t  s t a t u t o r y  provis ions  on q u a l i t y  o f  cons ide ra t ion :  I1Col+ 
e i d e r a t i o n  f o r  t h e  i s s u e  of ?hares  s h a l l  c o n s i s t  of money o r  
o t h e r  proper ty ,  t a n g i b l e  o r  i n t a n g i b l e ,  o r  l a b o r  o r  s e r v i c e s  a c t u a l l y  
rece ived  by o r  performed f o r  the  co rpo ra t ion  o r  f o r  i ts  b e n e f i t ,  o r  
i n  i t s  format ion  o r  r eo rgan iza t ion ,  o r  a combinat ion thereoft l ,  



A p r i l  1929 corpora t ions ;  t h e  n e c e s s i t y  f o r  i t , s  continuance cannot. 

be judged by t h i s  Report,  Sec?,ion 1 5 3 ( a ) ' s  of a cwo- 

t h i r d s  vo te  seems need le s s ly  hlgh; a  major i ty  vo te  i s  normally re- 

qu i r ed  today. Moreover, t he  Sec t ion  15'3(n> r i g h t  of s h a r e h o l d e r s ,  

under a  c e r t i f i c a t e  provis ion ,  t o  s e t  the cons ide ra t ion  o f  no p a r  

sha re s  shculd a l s o  be a v a i l a b l e  as t o  pa r  s h a r e s ,  i f  d e s i r e d ,  Sec- 

t i o n  1Sb uses  awkward language (moun t  01' c o n s i d e r a t i o n  from sa le  

of par  sha re s  a l l o c a t e d  t o  c a p i t a l  " ~ h 3 1 1  be i n  excess  of  t h e  aEgi7e- 

gate  p e r  va lue ,"  e t c . )  t.o crprvqs t,he notic\n t h a t  c o n s i d ~ r a t i o n  f o r  

p a r  s h a r e s  need be s t a t ~ d  c a ~ i t a l  on ly  tc, t h c  e x t e n t  o f  par.  

It i s  suggrlsted t h a t  SecLion 153 cou ld  bt: s u b s t a n t t a l l y  tix- 

rcspec t  o f  par  and no-par sharps ,  trl n:ilry sha re s ,  and share di.- 
\ 

vidends,  based on Nodel. P c t  :'ectic-r! 1 7  a r ~ d  a l l  n e w  ststutory rev%- 

s ions  ( inc lud ing  Ncw York): 

Sec t ion  Cons idera t ion  f o r  5k-ares. .- --we 

(a) Shares  wi th  p a r  value mny be i ssued  f o r  such 
cons idera t ion ,  expressed i n  dol . lars ,  not l e s s  t h a n  t h e  
par  va lue  the reo f ,  a s  i s  f i x e d  from time t o  t ime by the  
board of  d i r e c t o r s ,  o r  by the  shareholders  i f  t h e  cer -  
t i f i c a t e  o f  i nco rpora t ion  so  provides,  

(b )  Snares  without p a r  va lue  may be i s s u e d  f o r  such  
cons ide ra t i  on, 1.xpressed i n  do l l - l r s ,  a8 i s  fixed from 
time t o  t ime ly the board of d i r c c t ~ r s ,  o r  by the shar.:- 
ho lders  if t h e  c e r t i f i c a t e  of i nco rpora t ion  s o  p r o ~ . i d c s .  

( c )  Trearury  sharc.s may be disnosed of  by the corpo- 
r a t i a n  f o r  such cons ide ra t ion ,  expressed  i n  d o l l a r s ,  a s  
may be f ixed  f r ~ m  t ime t o  t ime by t h e  board of d i r e c t o r s ,  
o r  by the shsreholdel-s  if t h e  c e r t i f i c a t e  of  incorpora-. 
t i o n  s o  provides,  

( d )  If t h e  c e r t i f i c a t e  of i nco rpora t ion  r e s e r v e s  t o  
t h e  shareholders  t h e  r i g h t  t o  f ix  t h e  c o n s i d e r a t i o n  f o r  
t h e  i s s u e  of any sha re s ,  t h e  sha reho lde r s  s h a l l ,  unle- 
t h e  c e r t i f i c a t e  r e q u i r e s  a g r e a t e r  vo te ,  do s o  by a v o t e  
of t.he ho lde r s  of a r n a j 0 r j . t ~  of t h e  sha re s  e n t i t l e d  t o  



vo te  thereon,  

( e l  That  p a r t  oi' t h e  surpluc of a corpor<:tion w h i  :.kl 
i s  t r a n s f e r r e d  t o  s ta t .ed  c a p i t a l  upan the i s ~ u a r i c e  of 
shares  a s  a  s h a r ~  d iv idend s h a l l  be deemed the  c c n s i -  
d e r a t i o n  f o r  t h e  i s s u e  of  such sha re s ,  

( f )  I f  bonds, d c b e ~ l t u r e s ,  c r  sha re s  a r e  converted Snto ,  
o r  exchanged fo r ,  s h a r e s ,  with qr .  wi thout  p a r  va lue ,  t he 
cons ide ra t ion  f o r  t hc  shar*es s o  issued i n  such  c o n v e r s i o n  
o r  exchange shall be t h e  sum o f  (1) e i t h e r  t h e  p r i n c i p a l  
suv of, cmd accrued i n t e r e s t  on, t h ~  bonds s o  conve r t ed  o r  
exchanged, o r  t he  s t a t e d  c a y i t a l  t h e n  r ep re sen ted  by t h e  
shares  s o  converted o r  exchanged, and ( 2 )  any a d d i t i o n a l  
cons ide ra t ion  pa id  t o  t h e  corpora t ion  f o r  t h e  new sha i -zs ,  
and ( 3 )  any s t a t e d  c a p i t a l  not t h e r e t o f o r e  a l l o c a t e d  t o  any 
designated c l a s s  o r  s e r i e s  wi-ich i s  thereupon a l l o c a t e c l  t o  
t he  npbr sha re s ,  and ( h )  any su rp lus  thereupon t r a n s f e r r e d  
t o  s t a t e d  c a p i t a l  and a l loca t ed  t o  t h e  new shares .  

Repor t e r ' s  Note t o  Revised ' cc t idn  153 --- 

The r ev i sed  s e c t i o n  assumes t , h t  "he d j s t i n c t i o n  between prq- 

and post-1929 corporal;icn:! need no longer  s t and ,  but i f  Uo t h i s  can  

e a s i l y  be handled by addine, a  febr in0l.e words ir, t h d  d r a f t  soc t , ion ,  

Cubsection ( a )  s t ,a tes  t h e  usua l  r u l e  as  t o  par  shares ,  and has no 

counterpar t  i n  t h e  p re sen t  s t a t ~ t e .  Subsect ion ( b )  accords w i t h  prle- 

J 
s e n t  Sec t ion  l S h ( a )  (second setitence ), but d e l c t e s  t h e  t h i r d  s e n t e n c e .  

Subsect ion ( c )  s t a t e s  the accepted  r u l e  t h a t  once t h e  s t a t u t o r i l y  re -  

qu i red  c o n s i d e r a t i o n  has been r ece ived  f o r  sha re s ,  t h e r e  i s  no need 

t o  r e q u i r e  i t  aga in  when s h a r e s  a r e  bouf!ht back and agairt so ld ;  i n  

Tl The need f o r  t h i s  p rov i s ion  i s  unclear .  Presumably only 
a  c l o s e  y held corpora t ion ,  o r  a  r a t h e r  s n a l l  pub l i c  c o r p o r a t i o n  
whose vot ing s h a r e s  a r e  c l o s e l y  held,  would be t h e  on ly  e n t e r p r i s e s  
t o  r e se rve  shareholder  power t o  s e t  cons idera t ion .  I n  such z i t u a -  
t i o n s ,  one wonders when t h e  d i r e c t o r s  would need t o  have s t a t u t o r y  
a u t h o r i t y  t o  sell .  l @  o f  t h e  i n i t i a l  i.ssue. I n  a l l  events ,  i f  t h i s  
were a n t i c i p a t e d ,  t h e  c e r t i f i c a t e  could give t h e  d i r e c t o r s  soee  
a u t h o r i t y  t o  s e l l  without  sha reho lde r  de te rmina t ion  of considers^c : ~sn. 



p r a c t i c e ,  t h e  r u l e  hes relevance only  a s  an  excep t ion  t o  t he  general 

requirement of  not l e s s  than pa r  f o r  par  shares .  Subsec t ion  ( d )  

reduces t h e  r equ i r ed  shareholddr  corisent from two-thirds  t o  a  majori . ty .  

Subsec t ion  ( e )  d e a l s  w i t h  s tock  d i v i d ~ n d s ,  where su rp lus  i s  normal ly  

c a p i t a l i z e d ;  i t  aoes not ,  of cou~.se ,  ap:~ljr + ?  s t o c k  s p l i t s  (where no 

su rp lus  need be c a p l t ~ l i z e d )  o r  t o  a d l  Lribution of t r e a z u r y  s h a r e s  

(as t o  which no s t a t u t e  compels c a ~ i t n l i - z a t i o n  of s u r p l u s ) .  M o ~ t  

s t a t u t e s  r e q u i r e  c a p i t a l i z a t i o n  cf su rp lus  i n  connec t ion  with s t o c k  

dividends,  t o  t h e  e x t e n t  of par  f o r  r.r : ,hares,  and a n  amount deter- 

mined by d i r e c t o r s  f o r  a  no-par s t o c k  dividend,  Subsec t ion  ( f )  

s t a t e s  t h e  s tandard  s t a t u t o r y  r u l e  regard ing  conversion of shares, 

and a l s o  inc ludes  a d d i t i o n a l  language from New York S e c t i o n  50b(g) 

regarding conversion o f  bonds o r  debentures ,  

Sec t ion  154. Determination c.f Amount of : j t a ted  ~ a ~ i t a l ( ~ e - ~ r a f t  d -- ---- - 
* 

(a) Upon i s s u e  by a  corporatj .on of s h a r e s  w i t h  a pnr 

va lue ,  t h e  conc ide ra t ion  rece ived  thcrcf 'o r  s h a l l  c o n s t i t u t e  

s t a t e d  cap i t a l  t o  t h e  e x t e n t  of the  pa r  va lue  of such s h a r e s ,  

and t h e  excess:, i f  any, s h a l i  be a l l o c a t e d  t o  c a p i t a l  s u r p l u s ,  

(b) Upon i s s u e  by a  co rpo ra t ion  o f  s h a r e s  w i thou t  par  

va lue ,  t he  e n t i r e  cons ide ra t ion  rece ived  t h e r e f o r  s h a l l  con- 

c t i t l i t e  s t a t e d  c a p i t a l  u n l e s s  t h ~  board o f  d i r e c t o r s  within 

a period of ::lxty days after issue a l l  o c a t c s  t o  c a p i t a l  silr- 

p l u s  a po r t ion ,  but not a l l ,  of t he  c o n s i d e r a t i o n  r ece ived  f o r  

such shares .  No such a l l o c a t i o n  s h a l l  be made of any p o r t i o n  

of t h e  c o n s i d e r a t i o n  rece ived  f o r  s h a r e s  w i thou t  p a r  va lue  

having a  p re fe rence  i n  t h e  a s s e t s  of t h e  c o r p o r a t i o n  upon 1iq~: i -  

d a t i o n  except  t h a t  po r t ion  of such c o n s i d e r a t i o n  i n  excess  of 



such preference.  

( c )  The s t a t e d  c a p i t a l  of a corpora t ion  nay be i n c r e a s e d  

from time t o  time by : .esolution 01' t he  board o f  direc- 

t o r s  t r a n s f e r r i n g  a l l  o r  any p a r t  of any s u r p l u s  of  t he  

co rpora t ion  t o  s t a t e d  c a p i t ~ l ,  The board may d i r e c t  t h a t  

the  amount s o  t r a n s f e r r e d  s h a l l  be s t a t e d  c a p i t a l  i n  ra- 

snec t  ) f  any des igna ted  c l a s s  o r  s e r i e s  o f  shares ,  

Repor t e r ' s  Note t o  R e v i ~ e d  Sectlor1 154 

T h i s  r ev i s ion  does not d r a s t i c a l l y  change S e c t i o n  154's sub- 

s tance ,  although t h e  language i s  q u i t e  d i f f e r e n t ;  a p p a r e n t l y  no sub- 

s t a n t i a l  corpus of case-law t u r n s  on t he old crt,rdink, Subsection (a) 

r e s t a t e s  somewhat pore s u c c i n c t l y  the  f i r s t  sentpnce o f  p resent  Sec- 

t i o n  1511; t he  r ~ ~ t , a t ~ ~ r n c n t  m&es unnecessary t h e  d i s t i n c t i o n  t a k e n  i n  

the clause beginninp "unless  a l l  t h e  shares,If c t c *  Subsec t ions  (a) 

and (b) r e s p e c t i v e l y  nermit a l l o c a t i o n  of consir lerat ion between staked 

c a p i t a l  and surp lus ,  a s  does p r e s e n t  Sec t ion  1% ( sen tence  3). Sub- 

s e c t i o n  ( b )  a l so  in t roduces  a  now st,ardard s t a t u t o r y  ~ r o t e c t i o n  for 

t h e  l i q u i d a t i n g    references of  p r e f e r r e i  s h a r e s  by, i n  e f f e c t ,  corn- 

p e l l i n g  t h a t  aqount t o  s t a y  i n  s t a t e d  c a p i t a l .  %bsec t ion  ( c )  p r e -  

serves t h e  substance (and much of the  language)  o f  p rc sen t  Yec t ion  154 

( s e n t c n c t . ~  4 and 5'). The f i n a l  sen tence  of prcsent  S e c t i o n  154 w o u l d  

bt? superseded by t h: proposed d e f i n i t i o n  of flsurplusll  ( s u p r a  p. 225) 

and the  term " c a p i t a l  surp lus"  used i n  t h e  r e d r a f t  would a l s o  be 

defined (supra  p. 224 ) *  



3. P a r t l v - L a i d  S h n ~ :  Amcrican j u r i s d i c t i o n s  s p l i t  on 

d e l i v e r i n g  c e r t . k f i c a t e v  f o r  e h a r e s  n o t  f u l l y  p a i d  up. The n e e e r  

s t a t u t e s  g e n e r a l l y  p r o h i b i  t c e r t i f i c a t e s  f o r  unpaid s h o r e s  because  

o f  t h e  p o s s i b l e  t r a n s f e r  of such c e r t i f i c a t e s  t o  bona f i d e  

purchase rs .  Delaware p e r m i t s  t h e  c e r t i f i c a t e  b u t  r eq11 i res  a 

- / 
legend d i s c l o s i n g  i t s  n o t - f u l l y - p a i d  c h a r a c t e r .  If t h i s  p r o c e d u r e  

is con t inued ,  i t  would be  w e l l  t o  add  a f u r t h e r  r e q d r e m e n t  t h a t :  

Upon t r a n s f e r  o f  such a c e r t i f i c a t e ,  each new 

c e r t i f i c a t e  s h a l l  b e a r  a similar s t a t e m e n t  t o g e t h e r  

w i t h  t h e  name of  t h e  o r i g l n a l  h o l d e r  of t h e  s h a r e s .  

Compare N e w  York S e c t i o n  623(f) ( n o t a t i o n  on c e r t i f i c a t e  of 

s h a r e h o l d e r  seek ing  a p p r a i s a l  r i g h t s ) .  

S e c t i o n  156 p e r m i t s  t h e  c o r p o r a t i o n  t o  pay d i v i d e n d s  i n  

p r o p o r t i o n  t o  t h e  m o u n t  p a i d  on t h e  shares. Absent s p e c i f i c  

p r o v i s i o n  on the s a b j e c t ,  presumably v o t i n g  r i g h t s  are not, 

s i m i l a r l y  reduced,  as a r e s u l t  of which i t  is p o s s i b l e  f o r  unpaid  

o r  p a r t l y - p a i d  s h a r e s  e a s i l y  to  c o n t r o l  the c o r p o r a t i o n  on  a 

minimum investment .  

/ Presumably,  t h e  same l e g e n d  would go on c e r t l f i c a t e e  
issued-Gncler a s t o c k  o p t i o n  p l a n  p e r m i t t i n g  t h e  o p t l o n e e  t o  
pay f o r  h i s  s h a r e s  i n  i n s t a l l m e n t s .  C f .  New York S e c t i o n  S05(e ) ,  



D. Stock Options - 

S e c t i o n  157 adequately empowers co rpo ra t ions  t o  i s s u e  s t o c k  

o p t i o n s ,  an? i s  a c t u a l l y  broader  than o t h e r  s t a t e  s t a t u t e s  i n  s p e c i -  

f i c a l l y  covering Ifstock o r  o t h e r  z e c u r i t i e s  of t h e  c ~ r p o r a t i o n . ~ ~  / - 
Because Fec t ion  157 i s  gene ra l ly  adeauate and . a l s o  because of im- 

p o r t a n t  case-law grounded on t h e  present  language, no changes a r e  

s p e c i f i c a l l y  recommended; b u t  s e v e r a l  c l a r i f y i n g  p rov i s ions  should 

be noted. 

1, Since r e s t r i c t e d  t r e n s f e r  of  s tock  opt.ions i s  o f t e n  d e s i r e d  

by t h e  i s s u i n g  corpora t ion ,  Delaware, l i k e  New York, could convenien- 

t l y  au tho r i ze  t h e  c e r t i f i c a t e  o r  t h e  board r e s o l u t i o n  t o  impose any 

d e s i r e d  l i m i t a t i o n s  upon t r p n s f e r a b i l i t y ,  See N.Y. Bus. Corp,Law 

S SOS(c)r The fol lowing rewording of S e c t i o n  157 (second s e n t e n c e )  

could accomplish t h i s :  

The terms upon which, t h e  t ime o r  t imes,  which may 
be l i m i t e d  o r  i n  d u r a t i o n ,  a t  o r  w i t h i n  which, 
and t h e  p r i c e  o r  p r i c e s  a t  which any such  s h a r e s  may 
be purchased from t h e  co rpo ra t ion  upon t h e  e x e r c i s e  of  
any such  r i g h t  o r  op t ion ,  and any l i m i t a t i o n s  u on t h e  -- 
t r a n s f e r  of a  such r i .  - o r  opt ion ,  s h a l l  b e b ~  

& 2 a s t a e d .  , . . 

/ It i s  assumed t h a t  t h i s  language i s  i n c l u s i v e  of t h e  more 
s p e c i f z  r e f e rences  i n  New York (and o t h e r )  s t a t u e s  t o  I fau thor ized  
but unissued s h a r e s ,  t r e a s u r y  shares ,  o r  sha re s  t o  be  purchased or 
acquired,"  N.Y.Bus,Corp,Law ? SoS(a). 

/ A t  t h e  equ iva l en t  p o i n t  i n  i t s  s e c t i o n  SOS(c), t h e  New 
York s z t u t e  would add t h e  word " inc luding ,  If s o  t h a t  t h e  enumera- 
t i o n  o f  p rov i s ions  which may appear i n  the  c e r t i f i c a t e  o r  board 
r e s o l u t i o n  cannot be i n t e r p r e t e d  a s  exc lus ive  but on ly  as i l l u s t r a -  
tive,, 



/ 
2. The New York s t a t u t e ,  Serc,ion 50S(z, p c m i t e  t h e  d i rec-  

t o r s  t o  i n c r e a s e  the  au tho r i zed  s t ~ i - e s  t o  meet s t o c k  op t ion  needs 

if the  shareholders  have approved a  p l a n  f n r  i P s u e  of  o p t i o n s  o r  other 

r i g h t s .  T h i s  may occas iona l ly  provr convenient ;  on t h e  o t h e r  hand, 

i t  should be easy  enough t o  estimatr; t h e  probable number of s h a r e s  

needed and t o  secure shareholder  a u t h o r i z a t i o n  f o r  t h i s  o r  a l a r g e r  

number. Noreover, t h e  New York provis ion  weakens the t r a d i t i o n a l  con- 

c e p t  t h a t  on ly  shareholders  may i n c r e a s e  au tho r i zed  s h a r e s ,  and may 

prove p o t e n t i a l l y  dangerous i n  some s i t u a t i o n s .  See a l s o  the comments 

on a l i k e  p rov i s ion  i n  New York in  connect ion with c o n v e r t i b l e  s e c u r i -  

t i e s c  Supra at 238.229 . 

/ "If t he re  i s  s h a r ~ h o l d c r  apnroval  f o r  the i s s u e  of rights 
and op'Eions, such approval may provide  t h a t  t h o  board i s  au tho r i zed  
by c e r t i f i c a t e  of amendment under S e c t i o n  805 t o  i nc rease  t h e  autho- 
r i z e d  s h a r e s  of any c l a s s  o r  s e r i e s  t o  such number as w i l l  be s u f f i -  
c i e n t ,  when added t o  t he  previous ly  au thor ized  b u t  i ~ n i s s u e d  ehares, 
of such c l a s s  o r  s e r i e s ,  t o  s a t i s @  any such rights o r  o p t i o n s  en- 
t i t l i n g  the holders  t h e r e o f  to purchase from the c o r p o r a t i o n  a u t h o r i z e d  
but unissued shares  of such c l a s s  o r  ser ies ."  



E. S t r ~ k  < ~ r ? ,  5 i + , ~ t u s  and r~oticnea Shay2;? -"-. - -- - 

Suveral m i  r c" r-: r,&es In  SeiStion 158 may be useful : 

1. The evident  i n t e n t i o n  of the second aentence is  t o  

v a l i d a t e  the  common p rac t ioo  of engraving co rpo ra t e  s i g n a t u r e s  on 

unissued c e r t i f i c a t e s ,  which a r e  then manually countereigned on i s s u e .  

hlaxirnum s a f e t y  under t h i s  procedure i s  s e c u l - ~ d  i f  t he  t r a n s f e r  a g e n t  

o r  r e g i s t r a r  is independent of t he  corporation, and t h e  c a r e f u l  
/ 

language of Hew York Sec t l on  508(a)- b e t t e r  providea f o r  t h i s  t h a n  

the  p re sen t  Delaware language, which, P t Is euggeeted, could be revised 

as fo l lows  : 

I f  such c e r t i f i c a t e  i s  countars lgned (1) by a t r a n s f e r  

agent  o t h e r  than the  corpora t ion  i t s e l f  o r  i ts employee, 

o r ,  (2)  by the  co rpo ra t i an ' s  t r a n s f e r  c l e r k  and by a 

r e g i s t r a r  o t h e r  than the corpora t ion  o r  its employee, 

t h e  s i g n a t u r e s  of the o f f l c e r s  of t h e  c o r p o r a t i o n  may be 

f a c s i  m i  1 es . 
2. The f 01 low lng conc i se  s tatement  could convenient ly  r e p l a c e  

the  complex t h i r d  sen tence  of Sec t ion  158. I t  a l s o  e l i m i n a t e s  the 

unnecessary s p e c i f i c  r e f e rence  t o  "adoption" of t h e  c e r t i f i c a t e  

conta in ing  deceased o f f i c e r s '  s i gna tu ree ,  s i n a e  use of t h e  c e r t i f i c a t e  

i f ,  of i t s e l f ,  an "adoptionw: 

In oase  any o f f i c e r  who has  s igned  o r  whose f a c s i m i l e  

s i g n a t u r e  has been plaoed upon a c e r t i f i c a t e  s h a l l  

have aeaeed t o  be euch o f f i c e r  b e f o r e  e w h  c e r t i f i c a t e  

ie i s sued ,  1 t may be i s s u e d  by t h e  c o r p o r a t i o n  wi th  

t h e  aame e f f e c t  as i f  he  were such o f f i c e r  at the date of ieaue .  

/ "The s i g n a t u r e a  of t h e  o f f i c e r  upon a c e r t i f i c a t e  may 
be f a c z m i l e e  i f  t h e  c e r t i f i c a t e  i s  counters igned  by a t r a n s f e r  
agent  o r  r e g i s t e r e d  by a r e g l s t r a r  o t h e r  than  t h e  c o r p o r a t i o n  
i t s e l f  o r  i t s  employee" 



such o f f i c e r  at t h e  date of i s s u e .  

3 The Sect ion 151(f) requkrement as to  c e r t i f i c a t e  r ec i  t a l a  

of preferences ,  e t c .  is  customarily includcd In the s tock  c e r t i f  l c a t e  

provision.  I f  not  t ransfer red ,  a cross-reference would be useful.  

4. Sect ion  167, permit t ing replacement of a " l o s t  o r  destroyed" 
to 

s tock c e r t i f i c a t e  ehould epecif i c a l l y  ref  er/a "stolen" c e r t i f i c a t e ;  

Sect ion 168(a) ehould a l s o  be amended accordingly. Compare Uhiform 

Cwunercial Code Section 8-405. I t  should be noted t h a t  i f  Delaware 

adopts the  Code, Sect ions  167-168 and a l l  of Subchapter V I  would 

be replaced by A r t i c l e  8 of the  Code. Unless s p e c i f i c a l l y  

preserved, as a mat ter  of policy,  Sect ion 169 and its c ~ s e - l a w  

would be incons i s t en t  with the  Code. 

5. Most of the  newer s t a t u t e s  spscf Plcal ly empower co rpora t ions  

to  d e a l ,  as o f t e n  they must, wi th  f r a c t i o n a l  shares  and sc r ip .  

Since the  Delaware s t a t u t e  apparently has no such provision,  the  

Comi t tee may *Lsh t o  consider s t a t u t o r y  language squarely a u t h o r i z i n g  

cur ren t  market p rac t i ces .  In t h e  typ ica l  s t a t u t e ,  c e r t i f i c a t e s  

for f r a c t i o n a l  sha res  may be issued (sometimes only i n  spec i f i ed  

circumstances); but  as a l t e r n a t i v e s ,  the  corpora t ion  may pay cash 

f o r  ahare  f r a c t i o n s  o r  may i s s u e  s c r i p  with l i m i t e a  l i f e .  The 

proper treatment of f r a c t i o n a l  sha res  1s a vexing problem whose 

so lu t ion ,  by s t a t u t e ,  i s  o f t en  unsat iefac tory ,  and i n  t h e  long run 

c 



- / 
not  e s p e c i a l l y  important .  Accordingly, P t  is suggested t h a t  t h e  

r e g u l a t i o n  of f r a c t i o n a l  s h a r e s  be l e f t  t o  case-lam, bu t  t h a t  t h e  

s t a t u t e  provide oorpora t ione  wi th  a l t e r n a t i v e s ,  i n  t h e  fo l lowing  

language : 

Sect ion  . F r a c t i o n b  of Shares and ScrQ. 

( a )  A corpora t ion  may, bu t  may no t  be r equ i r ed  t o ,  

i s s u e  c e r t i f i c a t e s  f o r  f r a c t i o n s  of a share.  

(b)  A s  an a l t e r n a t i v e ,  a corpora t ion  m y  pay i n  aar,h t5e 

f a i r  va lue  of  f r a c t i o n s  of a s h a r e  as of the  t i m e  when t h o s e  

e n t i t l e d  t o  r e c e i v e  such f a c t r i o n s  are determined. 

(c) As an a l t e r n a t i v e ,  A oorpora t lon  may i s s u e  s c r i p  i n  

r e g i s t e r e d  o r  bearer  form over  t h e  manual o r  f a c e i m i l e  

s i g n a t u r e  of an  o f f i c e r  of  t he  co Ipo ra t ion  o r  of  Its agent ,  

exchangeable as t h e r e i n  provided f o r  f u l l  s h a r e s ,  bu t  such 

s c r i p  s h a l l  n o t  e n t i t l e  the holder  t o  any r i g h t s  of a 

shareholder  except  as t h e r e i n  provided. Such s c r i p  may be 

isnued s u b j e c t  t o  t he  cond i t i on  t h a t  i t  s h a l l  become void 

i f  no t  exchanged for c e r t i f i c a t e s  r e p r e s e n t i n g  f u l l  s h a r e s  

/ New York Sec t ion  509(a), i n  e f f e c t ,  permi ts  t h e  i s s u e  of 
f r a c t i o n a l  sha re s  only "where necessary to  e f f e c t  s h a r e  t r a n s f e r s ,  
.hare d i s t r l b u t i o n a  o r  r e c l a s s i f i c ? t t i o n s ,  mergers, coneo l ida t lons  
o r  r eo rgan iza t ions ,  l1 akld provides  t h a t  f r a c t i o n a l  s h a r e  c e r t i f  i c a  t e a  
% h a l l  e n t i t l e  t he  holder ,  i z  p ropor t ion  t o  h i s  f r a c t i o n a l  ho ld lnge ,  
t o  a x e r a i a e  vot ing  r i g h t s ,  r e c e i v e  d iv idends  and p a r t i c i p a t e  i n  
l i q u i d a t i n g  d i e  tri but tons.  ** South Caro l ina  compels t h e  agg regu t ion  
of a h a r e  f r a c t i o n s ,  "however a r i s i n g ,  '' and p e m i  ts f r a a t i o n a l  s h a r e  
a e r t i f i c a t e s  only f o r  " f r a c t i o n s  of  s h a r e s  remaining a f t e r  such 
a g g r q p t i o n . "  5,C. Code 8 12-15,11(a) (Supp. 1963). 
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befo. e a '?peeifbad dhif >r s u b j e c t  t o  t h e  conoi t ion  t h a t  the  s h a r e s  

f o r  which such s c r i p  is exchangeable may be  s o l d  by t h e  c o r p o r a t i o n  

and t h e   proceed?^ thereof d i a t r i b u t e d  t o  t h e  holders  of euch s c r i p ,  

o r  a u b j s c t  ta  m y  a t h e r  condi t ion6  which tho board may determine, 

(d)  P corpora t ion  may provide reasonable  oppor tun i ty  f o r  

peraons e n t i t l e d  t o  f r a c t i o n s  of o s h a r e  or  ~ c r i p  t o  a e l l  euch 

f r a c t i o n e  of a s h a r e  o r  a c r i p  o r  t o  purchaee such a d d i t i o n a l  f r a c t i o n s  

of a s h a r e  o r  s c r i p  as may be needed t o  a c q u i r e  a f u l l  share .  

F. Subscr iberoe  L l a b i l i  ties 

Sec t ions  162, 163 and 164 are p r imar i ly  concerned wi th  

eubac r ibe reg  l l a b i l i t l e s  f o r  unpaid amounts on t h e i r  s u b s c r i p t i o n e .  

These r a t h e r  a r c h a i c  p rov i s ions  do not  take account o f  r e l e v a n t  new 

s t a t u t o r y  developments, perhaps beeawe  eubec r ip t ions  as such are 

less f r equen t ly  used, except by ,amall new corpora t ions .  For  t h e s e  

on te rp r i eeo ,  however, s eve ra l  new provis iona  would be convenient.  

1. Sect ion  163 eeemiagly imposes a s t a t u t o r y  o b l i g a t i o n  

on par e tock  to  pay up s tock  s u b s c r i p t i o n s  only t o  the amount of  

par ,  a l though t h e  f u l l  cons ide ra t ion  nus t  be  pa id  i n  on no-par 

sha re s ,  The no-par r u l e  acco rds  wi th  o t h e r  statutes, The odd 

l i m i t a t i o n  t o  pa r  unduly f a v o r s  ho lde r s  of low pa r  shares which 

are t y p i c a l l y  s o l d  o r  subscr ibed  f o r  a t  a h ighe r  p r i c e .  Such 

f a v o r i t i s m  is correepondingly de t r imen ta l  t o  t h e  c o r p o r a t i o n  and 

i t s  c r e d i t o r a .  Accordingly, t h e  s t a t u t e  ahould aompel a l l  

mubsczibers to pay up any cons ide ra t ion  payable under the 

s u b s c r i p t i o n  c o n t r a c t .  

2. I n  t h e  c a s e  of good f a i t h  t r a n s f e r e e s  of s h a r e s  or 

e u b e c r i p t i o . ~ ~ ,  contemporary s t a t u t e s  i n v a r i a b l y  l i f t  t h e  e t a t u t o r y  
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requirement t o  pay up unpaid subs5 r i p t i o n s ,  a l though t h c  t r a n s f  eror 

cont inues  l l a h l e ;  and a t r a a s f e r c e  wi th  n o t i c e  of nonpayment is  

l i a b l e .  In l i k e  manner, persons hold ing  u3paid s h r r e s  as c o l l a t e r a l  

and f i d u c i a r i e s  are not personal  1-J liaSle n l  Zboclph the  shaq.reholder 

o r  t h e  e s t a t e  o r  t r u s t  a r e  l i a b l e  r e spec t ive ly ,  These p r o t e c t i v e  

p rov ie ions  are recommended f o r  the  Committeeqs conniderat ion.  

The fo l lowin& New Yorh s t a t u t e ,  based on t h e  Model Pc t  and 

wlth  countc:parts i n  a l l  new s t a t u t o r y  r e v i s i o n s ,  woclci ac~:ornplish 

t h e s e  o b j e c t i v e s :  

(a) A h a l d e r  of o r  subsc r ibe r  f o r  sha re s  of a corporb t ion  s h a l l  

be under no o b l i g a t i o n  t o  t h e  co rpo ra t ion  f o r  payment f o r  such 

s h a r e s  o t h e r  than the  o b l i g a t i o n  to  pay t h e  unpaid po r t ion  of h i e  

s u b s s r i p t l o n  waich in LO event  s h a l l  be l e r s  t h a ; ~  t h e  m o u n t  of  t h e  

coce ide rz t ion  for which such sha re s  could be i ssued  lawful ly .  

(b) Any parson becoming rn asa ignee  o r  t r a n s f e r e e  of s h a r e s  

o r  of a s u b s c r i p t i o n  f o r  shores in good f d t h  and without  knowledge 

o r  n o t i c e  t h a t  t h e  f u l l  cons ide ra t ion  t h e r e f o r  has  n o t  been paid 

e h s l l  no t  be personal ly  l i a b l e  f o r  any u p a i d  F o r t i o n  of s u c i ~  

cons ide ra t ion ,  bu t  t h e  t r a n s f a r o r  s h a l l  remain l i a b l e  t he re fo r .  

( c )  No person holding sha re s  i n  any .oorpora t ionas  c o l l a t e r a l  

s e c u r i t y  s h a l l  be p e r s ~ n a l l y  l i a b l e  a a  a sha reha lde r  but  t h e  

person pledging such sha re s  s h a l l  be coneidercd t h e  holder  t he reo f  

and a h a l l  be s o  l i a b l e .  No executor ,  a d m i n i s t r a t o r ,  guardian,  

t r u s t e e  o r  o t h e r  f i d u c i a r y  s h a l l  be pe r sona l ly  l i a b l e  as a s h a r e h o l d e r ,  

b u t  t h e  e s t a t e  and funds i n  t h e  hands of such execu to r ,  a d m i n i s t r a t o r ,  

guard ian ,  t r u s t e e  o r  o the r  f i d u c i a r y  s h a l l  be l i a b l e .  



3. The newer statutes, almost invar iably ,  make s tock s u b s c r i p t i o n s  

i r r evocab le  for a f ixed period,  usually six months. The s u b s c r i p t i o n  

may s p e c i f i c a l l y  provide f o r  r evocab i l i ty ,  and even i f  i t  does 

not  under some s t a t u t e s ,  the  corpora t ion  o r  a l l  o t h e r  subsc r ibe r s  

may r e l e a s e  n subsc r ibe r ' s  otherwise i r r evocab le  ob l iga t ion .  S t a t u t o r y  

i r r e v o c a b i l i t y  so lves  an  o ld  problem i n  corpssat$on l a w ,  and the  

following language i s  rt?CO~IUended: 

Unless otherwise provided by t he  terms of t h e  s u b s c r i p t i o n ,  

a subsc r ip t ion  f o r  sha res  of a corporat ion t o  be 

formed s h a l l  be irrevocabhe,  except with t h e  consent 

of a l l  o t h e r  subsc r ibe r s  o r  the  corporat ion,  f o r  s 

period of s i c  months from Its da te .  

Under t h i s  language, only a pre-incorporat ion subsc r ip t ion  is 

s t a t u t o r i l y  i r revocable ;  a pos t - incorpara t ion  subsc r ip t ion  o r  c o n t r a c t  

of purchase-and-sale would be subJece t.0 ordinary c o n t r a c t  and 

corporat ion law r u l e s .  

4. Many recent  s t a t u t e s  now requ i re  a l l  subsc r ip t ione  (both 

pre-and post- incorporat ion) t o  be i n  wr i t ing  and srgned by the  

eubscriber .  This  provision has a l l  the  advantages (and d isadvantages)  

of any s t a t u t e  of f r auds ,  but i n  the  corpora te  f i e l d  w r i t t e n  

records  and evidences of o b l i g a t i o n s  seem espec ia l ly  impor tan t . 
Accordingly, the  following language i s  suggested: 

A subscr ip t ion ,  whether made before  o r  a f t e r  the 

formation of a corporat ion,  s h a l l  not be enforceable  



- / 
unless i n  wr i t ing  and signed by the subscr iber .  

5. Sect ion  164's procedure f o r  forec los ing on a del inquent  

subscr iber  is  general ly s a t i s f a c t o r y ,  The required t r i p l e  n o t i c e  

by publ ica t ion  is  unusual although presumably no s i g n i f i o a n t  

handicap t o  t h e  corporation. Otherwise there  l a  no need t o  ohange 

the  sec t ion .  

8 6. In  some s t a t u t e s ,  e.g., N.Y. Bua,Corp.Law s 503(c),  a c a l l  

f o r  subscr ip t ion  payments must be "uniform as t o  a l l  sha res  of the  

same c l a s s  o r  of the  same se r i e s . "  Thie el iminates  f avor i t i sm t o  

those shareholders who a r e  exempted from the  c a l l  and hardship t o  

those who are s e l e c t e d  f o r  payment; f a r  i t  spreads t h e  burden of 

pajment among a l l  shareholders and thereby eases the  f i n a n c i a l  

impact on a l l .  I t  c e r t a i n l y  does not  handicap o r  inconvenience the  

type of corporat ion which typ ica l ly  must r e s o r t  t o  t h i s  procedure. 

1. Dividends i n  Cash o r  Property: Section 170 embodies 

a long-se t t led  Delaware pol icy  permi t t i n g  dividende o u t  of any 

a v a i l a b l e  su rp lus  o r  out  of current  o r  recent  n e t  p r o f i  t e  ("nimble 

dividend*"), No subs tant ive  changes are reoommended. Actual ly  , 

Delaware's l i b e r a l  dividend policy is r e l a t i v e l y  more a t t r a c t i v e  

/ This  i s  the  language of New York Section 503(b). Perhaps 
a c l e a r e r  s tatement would be: "A subscr ip t ion ,  whether made be fo re  
o r  a f t e r  the  formation of a corporat ion,  s h a l l  no t  be enforceabla  
againat  a subscr iber ,  unless i n  wr i t ing  and signed by the subsc r ibe r  
o r  by his w e n t . "  This  language avoids t h e  poss ib le  impl ica t ion  of 
the  New York s e c t i o n  tha t ,  absent  any subecr ibe r t s  s i g n a t u r e ,  t h e  
subscr lp t ion  con t rac t  becomes wholly unenforceable. 



s ince  many s t a t e s  no* l i m i t  dividerids t o  earned su rp lus  o r  ( l i k e  

New York) require de ta i l ed  d i sc losure  of dividend sources o t h e r  

than earned suzwplus. Because divl dends may be paid  from m y  

a v a i l a b l e  su rp lus ,  Delaware need not make the  d i s t i n c t i o n  taken i n  

many Y t a t u t e s  between dividends out of earned su rp lus  and "dl s t t i b u t l a n e "  

from c a p i t a l  8urpiuS requl re ing shareholder  approval (as I n  t h e  

M e 1  A c t  and s t a t u t e s  following i t ) .  

mst states a r e  now more s p e c i f i c  than Dolawareas Sect ion  173 

tn def in ing t h e  permissible types of property i n  which dividends 

may be paid. N.Y.Bue.Corp.Law 3 510(8) refers t o  payments "in 

cash o r  i t s  (the corpora t ion ' s )  bonds o r  i t s  property,  inc luding t h e  

sha res  o r  bonds of o ther  corpora t ions ,"  b u t  t h i s  i s  doubt less ly  

merely declarc tory  of the common understanding of Delaware's Sec t ion  

173. 

d i t h  r e spec t  t o  wasting asset corpora t ions ,  the newer s t a t u t e  

usually make a non-inclusive reference  t o  some of theee  corporcitione. 

N e w  Yorkts Sect ion  510(b), f o r  ins tance ,  refere to "a corpora t ion  

engaged i n  the exp lo i t a t ion  of na tu ra l  resources o r  o t h e r  wast ing 

assets, inc luding patents ,  o r  formed pr imar i ly  f o r  the  1iquPdation 

of apecif  i c  a s s e t s .  " Since Sect ion  170( b) w a s  apparently f ramod 

with gas ,  o i l ,  and mining companies i n  view i t  would be w e l l  t o  

mgke the  s t a t u t o r y  coverage broader and more e x p l i c i t .  For example, 

is a f i rm opinion poss ib le  t h a t  a "wasting asse t s "  corpora t ion  

inc ludes  one formed t o  l i q u i d a t e  s p e c i f i c  assets, e,&., a real estate 

development corpora t ion?  



I f  the s tantlarr: account ing  t:krminology ? ref e r r e d  to s u 9 r a  

a t  224 ) is  used, '*surplusw would r e p l a c e  "net a s s e t s  i n  exces s  of 

i ts  cap1 t a l  . . . 'I, and " s t a t e d  cap1 tal" would r e p l a c e  " c a p i t a l n  

i n  Sec t ion  170(a) .  

2. S tock  Dividende: Sec t ion  173 spec3 f i c a l l y  a u t h o r i z e s  --.. 

s t o c k  d iv idends ,  bu t  s a y s  nothing f u r t h e r  on t h e  s u b j e c t .  The 

Committee w i l l  wish to  cons ide r  whether ,  as a u t t e r  of p o l i a y ,  r 

D ~ l a w a r e  ahould fol low what is now the un ive r sa l  s t a t u t o r y  p r a c t i c e  

of r a t h e r  f u l l y  provid ing  f o r  t he  account ing t rea tment  of s t o c k  

dividends , d i  s t i n g u i  sh ing  them from d i v i  denda i n  t r ea su ry  s h a r e s  

and s tock  s p l i t s ,  and sometimes r e q u i r i n g  d iscPosure  of t h e i r  

e f f e c t  on t h e  c o r p o r a t e  accounts .  The Repor t e r ' s  view i s  t h a t  t h i s  

type  of s t a t u t o r y  p rov i s ion  is d e s i r a b l e  and h e l p f u l ,  and perhaps  

lends  g r e a t e r  a s su rance  t o  businessmen, but  s i n c e  i t  is n o t  

i nd i spensab le  t o  t h e  s t a t u t e ,  no s p e c i f i c  recommendation i s  made 

f o r  i t s  adopt ion .  However, f o r  t h e  Committee's convenience,  a 

t y p i c a l  example appears  i n  t he  Appendix, i n f r a  a t  ; i f  d e s i r e d ,  

t h e  Reporter  w i l l  submit a d r a f t  p rov i s ion  s p e c i a l l y  geared  t o  t h e  

Deleeare  s t a t u t e .  

3. - D i r e c t o r ' s  L i a b i l i t i e s ;  Sec t ion  174's language is sound 

and r e q u i r e s  no change. Severa l  supplementary p r o v i s i o n s  ehould 

be canaidsred. 

(a) I t  I H  now customary to provide  by e t a t u t e  t h a t  any 

d i r e c t o r  he ld  l i a b l e  under a e t a t u t e  such ae Seo t ion  174 is e n t i t l e d  

t o  c o n t r i b u t i o n  from t h e  o t h e r  g u i l t y  d i r e c t o r s .  Assuming no 

c o n t r i b u t i o n  among t o r t f e a s o r s  i n  Delaware, such a p r o v i s i o n  would 



change the  common l a w  r u l e  and permit  an e q u i t a b l e  sha r ing  of  t h e  

burden; i f  t o r t f e a s o r s  may be compelled t o  c o n t r i b u t e ,  such a 

s t a t u t o r y  provis ion  would be dec l a ra to ry  of t h e  D e l a w a r e  r u l e  

i n  t h i s  contex t .  See,=. , New York Sec t ion  719(c) ,  snd Model Act 

Sec t  ion 43 (last sentence)  . 
(b)  S t a t u t e s  a l s o  f r equen t ly  proviae  f o r  d i r e c t o r s  h e l d  l i a b l e  

f o r  unlawful dividends t o  be subrogated t o  any r i g h t s  of t h e  

corpora t ion  a g a i n s t  shareholders  who rece ived  d iv idends  knowing of  

t h e i r  i l l e g a l  cha rac t e r .  See New York Sec t ion  7 1 9 ( d ) ( l ) ,  and Model 

Act Sec t ion  43 (next  t o  last sentence) .  Some s t a t u t e s  then go a 

s t e p  f u r t h e r  and provide f o r  c o n t r i b u t i o n  among t h e  g u i l t y  share-  

ho lde r s  who Rave been requi rod  t o  pay up. See S.C.Code a 12-18.19 

(bI(6). 

Adding t h e  follouving language t o  Sec t ion  A74 would implement 

t h e s e  purposoe : 

(b)  Any d i r e c t o r  a g a i n s t  whom a claim is aucceea fu l ly  

a s s e r t e d  under t h i s  s e c t i o n  s h a l l  be e n t i t l e d  t o  c o n t r i b u t i o n  

from t h e  other d i r e c t o r s  who voted  f o r  o r  concurred i n  

t he  unlawful dividend.  

( c )  D i r e c t o r s  a g a i n s t  whom a c la im is s u c c e s s f u l l y  a s s e r t e d  

under t h i s  s e c t i o n  s h a l l  be e n t i t l e d ,  t o  t h e  ex t en t  of t h e  

mrounts pa id  by them as a r e s u l t  of such c la ima,  t o  be  

subrogated to t he  r i g h t s  of t h e  co rpo ra t ion  a g a i n s t  sha re -  

ho lde r s  who rece ived  such d iv idend with knowledge of f a c t s  

i n d i c a t i n g  t h a t  i t  was not l awfu l ly  pa id  i n  p ropor t ion  t o  

t o  t he  amounts rece ived  by them r e s p e c t i v e l y .  Any s h a r e h o l d e r  

a g a i n s t  whom a claim is successfuPly  a s s e r t e d  under t h i s  



subsec t ion  s h a l l  be e n t i  t 1 ed t o  contribuFLon from o t h e r  

sha reho lde r s  who rece ived  such dividend w i t h  knowledge of 

f a c t s  i n d i c a t i n g  t h a t  i t  was n o t  l awfu l ly  paid,  

H. - Purchase and Hedempticn of Corpo ra t ionqs  

Own S h a r e s  

1. Power t o  Purchase Shares:  Th i s  power i s  gran ted  by S e c t i o n  

160 ( f i r s t  sen tence) .  While seemingly adequate ,  i t  may be  

c o n t r a s t e d  wi th  t h e  usua l  s t a t u t o r y  p rov i s ion  which, i n c i d e n t a l l y ,  

is cus tomar i ly  r e c i t e d  i n  t l r e  equ iva l en t  s f  S e c t i o n  122: 

Every co rpo ra t i on  s h a l l  have power : * * * * 
To purchase,  r ece ive ,  t a k e  o r  o the rwi se  ~ c q u i r e ,  

own and hold,  s e l l ,  l end ,  exchange, t r a n s f e r  o r  

o therwise  dispose o f ,  pledge, u s e  and otherwise  d e a l  

In  m d  with i t s  oull  shares. 

2. Funds Legally Avai lab le  for Share Purchasea: Section 160 

proper ly  permi ts  s h a r e  purchases  on ly  o u t  of su rp lus .  S t a t u t e s  

cus tomar i ly  permi t invas ion  of s t a t e d  cap1 &a1 , i,e., lvimpairment of 

c a p i t a l "  Ln i ts Sec t ion  160 sense,  i n  s e v e r a l  s i t u a t i o n s  b e s i d e s  

redemption of  redeemable sha re s  ( m e  Sec t i o n  243(a)). Although 

i n f r e q u e n t l y  invoked, t h i s  addl  t i o n a l  au thor1  t y  may occas iona l ly  b e  

needed. Hence Sec t ion  160 should permi t  use of s t a t e d  c a p i t a l  i f  

shareu  a r e  purchasod t o  e l i m i n a t e  s h a r e  f r a c t i o n s ,  c o l l e c t  o r  

oompromise co rpo ra t e  indebtedness ,  o r  pay off  d i s s e n t i n g  s h a r e h o l a e r e '  

a p p r a i s a l  rights--the t h r e e  usual  s i t u a t i o n s  i n  a d d i t i o n  t o  

redemptions.  See,  s., N e w  York S e c t i o n  513(b) (1) - (3) ;  Model Act 

S e c t i o n  5 I t  i s  usual  t o  add t h a t ,  even f o r s u c h p u r p o s e s ,  stated 
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cap1 tal may no t  be invaded i f  t he  corpora t ion  is  o r  would become 

tnsolvon:, G., u n a b l e  to  pay debttl c u r r e n t l y  maturing. Compere 

Sec t ion  243(a) (Last sen tence ) .  

3.  hede.npt.( on of Shares  : A 1  though Sec t ion  243 * s  complex1 ty shovrs 

i t s  repea ted  amendments, I t  i s  s o w d  and, a s  t o  eubstance,  acco rds  

with r e c e n t l y  r ev i sed  s t a t u t e s .  This Neport does n o t  recommeud 

t h a t  i t  be r ewr i t t en .  A c ros s - r e fe rence  t o  t h e  gene ra l  p r o v i s i o n s  

f o r  executing and f i l i r r g  ins t rumants  could r e p l a c e  rnuoh of p r e s e n t  

subsection (c) . The a c c c u n t i r . ~  d e f i n i t i o n s  previous ly  suggested 

wouid d o v e t o l l  with much of the 3 e c t i o n v s  p r e s e n t  terminology. 

4. Rearrangement of Sections: Delaware's t rea tment  of  s t o c k  

purchases and redemptions would gniri I n  clarity by t he  fo l lowing  

rearrangement of the r e l e v a n t  p rov i s ions  : 

(3) Trans fe r  from Sect ion  160 t o  S e c t i o n  122 t h e  power 

t o  purchase, s e l l ,  e t c .  s h a r e s ;  

(b) T r a n s f e r  ou t  of Sec t ion  160 t h e  p r o h i b i t i o n  

a g a i n s t  a co rpo ra t ion  vo t ing  f tu  own s h a r e s ,  and add 

new provis ione ,  as recommended i n  t h e  .Wport a t  pp. 138-140; 

( c )  Add t o  S e c t i c n  160 the  recommended a u t h o r i t y  f o r  

co rpo ra t ions  t o  purchase shares o u t  of s t a t e d  oap i  tal 

i n  s p e c i a l  c i rcumstances;  and 

(d) T rans fe r  Sec t ion  243 t o  Subchapter 3 t o  be combined 

wi th  o r  immediatel) f ~ l l o w  Sec t ion  160. 

5. Treasury Sharr: P.llthou&h the  Committee may n o t  wieh 

t h e  s t a t u t e  t o  be s o  s p e c i f i c  on accounting m a t t e r s ,  co rpo ra t ion  

laws now s p e c i f y  t h e  consequences of r e t a i n i n g ,  d f s t r i b u t i n &  t o  
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shareholders ,  and ~ ~ l i  t r ig  t reasury shares.  T'articularly uqeful is 

s t a t u t o r y  permieeion t o  a t t r i b u t e  the  e n t i r e  cons ide ra t ion  on sale 

t o  su rp lus ,  anti s p e c l ~  l , : a l l l j r  t o  r e s t o r e  to  earned s u r p l u s  the 

amount by which earned surplus  had been reduced when t h e  shares  were 

purchased. The fol lowing language, pa r t ly  based on Now York 

Sections 515<c) and 917(a)(5) ,  permits  t h i s :  

Neither  the  r e t en t ion  of reacquired sha res  as t reasury  

sha res  nor t h e i r  subsequent d i s t r i b u t i o n  t o  shareholders  

o r  d i spoe i t ion  f o r  a  cons idera t ion  s h a l l  change the  

s t a t e d  c a p i t a l  of the corporat ion.  Upon s a l e  o r  o the r  

d i s p o s i t i o n  f o r  a considera t ion ,  t h e  f u l l  cons ide ra t ion  

received f o r  such sha res  s h a l l  be c a p i t a l  s u r p l u s ,  but  

if the  sha res  were purchased out  of earned s u r p l u s  t h e  

d i r e c t o r s  may r e s t o r e  t o  earnod s u r p l u s  a l l  ar any 

p a r t  of the amount by which earned s u r p l u s  w a s  reduced 

a t  the  t i m e  of purchase. 

6.. D i rec to r sg  Eiabi l l t y  : Unlike the  r ecen t  r ev i sed  s t a t u t e s ,  

Delaware apparent ly  does not Lnpose any s t a t u t o r y  l i a b i l i t y  on 

d i r e c t o r s  who unlawfully 2urchase o r  redeem s h a r e s ,  corresponding 

t o  t h e i r  Sect ion  174 l i a b i l i t y  f o r  unlawful dividends.  Under 

Section 172, good f a i t h  r e l i a n c e  on corpora te  books p r o t e c t s  a 

d i r e c t o r  only as t o  dividends but no t  a s  t o  s h a r e  repurchases.  

A l t h o q h  t h e  challenged d i r e c t o r  could f a l l  back on S e c t i o n  1 4 1 < f ) ,  

Sect ion 172 should be amended t o  cover sha re  a c q u i s i t i o n s  and 

redoeptions. So, too, a d i r e c t o r  should have a s t a t u t o r y  r i g h t  t o  

the  Sect ion  174 defense  of absence o r  d iesen t  when a s h a r e  repurchaos  

i s  at tacked.  A s  i t  now s tands  t h e r e  1s a h i a t u e  i n  t h e  s t a t u t e ,  



p. Ceduction of C a p i t a l :  hedeemed and Other  

Reacquired Shores 

Sec t ion  244 i s  need le s s ly  complicated,  c h i e f l y  because i ts  

"recluction of c a p i t a l "  concept b r a c k e t s  procedures  which, i n  o t h e r  

s t a t u t e s ,  r e c e i v e  s e p a r a t e  t rea tment .  In  p a r t i c u l a r ,  Sec t ion  244 

demands t h e  same f o r m a l i t i e s ,  no tab ly  sha reho lde r  approval ,  t o  re t i re  

reacqui red  sha re s ,  a s  t o  reduce s t a t e d  o a p i t a l  i n  t he  narrower s e n s e  

of decreas ing  the d o l l a r  t o t a l s  i n  t h e  t r a d i t i o n a l  c a p i t a l  accocmts.  

I t  Is suggested t h a t  t h i s  i d e n t i t y  of t reatment  f o r c e s  upon D e l a w a r e  
/ 
I 

co rpora t ions  a need le s s ly  inconvenient  p r o c e d u r e n o  t o f f  set by 

compensating advantages t o  t he  co rpo ra t ion ,  c r e d i t o r s ,  o r  s h a r e h o l d e r s .  

Recognizing t h e  Committeeqs r e l u c t a n c e  t o  i n i t i a t e  fa r - reaching  

changes, e s p e c i a l l y  i n  s e c t i o n s  of long-standing,  t h e  Repor te r  

suggests t h a t  t h i s  is an a r e a  where change would be d e s i r a b l e .  

1. Redeemed Shares :  fiedeemable s h a r e s  may, under Sec t ion  

243(a) ,  be redeemed o u t  of su rp lus  or. out  of s t a t e d  c a p i t a l  ( s u b J e c t  
/ - / 

t o  c e r t a i n  l i m i t a t i o n s )  ; and they may then be r e t i r ed -  o r  cance led  

(Sec t ion  243( b ) )  and a p p r o p r i a t e  ccr t k f  i c a t e s  of r e t i r emen t  o r  
- / 

c a n c e l l a t i o n  f i l e d  with t h e  Sec re t a ry  of  S t a t e  (Sec t ion  243<c) ,  (d) 1. 

- / C f ,  t he  second proposal  i n  letter of W i l l i a m  H. T a h a g o ,  of 
Falsgraf , K ~ l t ~ d t z ,  Reidy and Shoup, Cleveland,  Ohio, da ted  September 
11, 1964, No s ta te  h a s  worked o u t  t h e  d i s t i n c t i o n  that l e t t e r  suggests. 

- / "Ret i re fv  is used he re  t o  mean r e s t o r i n g  s h a r e s  t o  t h e  
s t a t u e  of au tho r i zed  o r  uniseued sha ree .  C f .  Sec t ion  243(b). 

/ "Cancel" is  used he re  t o  mean e l i m i n a t i n g  t h e  cance led  - 
s h a r e s  from au tho r i zed  shares .  Cf. S e c t i o n  243(b). 

/ Under the Model Act and i n  many states,  redsmption itself 
r e t t r e s o r  cance l s  t h e  s h a r e s  (wi t hou t  s p e c i f i c  a c t i o n  by t h e  board 
of d i r e c t o r s ) ,  but  t he re s f  t e r  a c e r t i f i c a t e  of r e t i r emen t  o r  c m c a l  In tdan 
is f i l e d .  



Although the  s t a t u t e  could be more s p e c i f i c  as t o  the  oontents  
- / 

of the  document t o  be f i l e d ,  the  present  provis ion  is e a t i e f a c t o r y .  

Under Section 244(b), a s t a t u t o r y  reduct ion  of c a p i t a l  o c c u r s  

upon " r e t i r i n g  shares  owned by the  corporat ion,"  s i n c e  t h e  d o l l a r  

amounts represented by the  redeemed shares  no longer e x i s t .  Hence, 

Sect ion 244*s requirements of shareholder  approval and notico-by- 

publ ica t ion  come i n t o  play. Th i s  Report's view I s  t h a t  the s t a t u t e  

should no longer r e q u i r e  a shareholder  vote t o  retire o r  cancel  

redeemed eharee, whether reacquired out  of s u r p l u s  o r  s t a t e d  

cap i t a l .  Most new corporat ion l a w s  permft tlie d i r e c t o r s  a lone  t o  

r e t i r e  o r  cancel  redeemed shares ,  and there  is no clear reason why 

Delaware should not  similarly provide. Shareholder i n  teres ts have 

some p ro tec t ion ,  s i n c e  t h e i r  consent i n  the  c e r t i f i c a t e  of i n c o r p o r a t i o n  

t o  the i s s u e  of redeemable shares  impl ies  consent t o  t h e  procedures 

necessary t o  deal  with those sha res  on redemption. 

2. Other Reacquired Shares: Section 243 d e a l s  only wi th  

redemption, purchase, conversion o r  exchange of "preferred o r  s p e c i a l w  

ahares ;  but  no t  with purchase o r  o t h e r  r eacqu i s i t ion  of s h a r e s  which 

are not "special  o r  p re fe r red , "  e.g., common. On r e a c q u i s i t i o n ,  

presumably t h e  board of d i r e c t o r s  may hold them as t reasury  sha res  
- it 

o r  r e t i r e  o r  cancel  them. Since Section 244 is not  l i m i t e d  to 

"preferred o r  epecial"  sha res ,  i ts requirements would apply whenever 

/ See Model Act Sect ion 61. - 
/ A s  t o  redeemed o r  converted shareta of "preferred o r  - 

specia l"  c l a s s e s ,  the  op t ion  is  narrowed t o  r e t i r i n g  o r  cansel fng the 
shares.  Sect ion 243(b). This  accords with the usual  p rov i s ion  
elsewhere. C f .  Model A c t  Sec t ion  61; N.Y.Bus.@orp.Law 8 515(a) and <b). 
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common s h a r e s  a r e  r e t i r e d  o r  canceled,  even though the  purchaae was 

o u t  of t h e  s u r p l u s  accounts  as r equ i r ed  by Sec t ion  160. Once again ,  

t h e  now s t a n d a r d  p r a c t i c e  permits  the board of  d i r e c t o r s  t o  retire o r  

cance l  t h e s e  s h a r e s  wi thout  a shareholder  vote .  Model Act Sec t ion  62, 

N e w  York Sec t ion  515(d) compels prompt d i s c l o s u r e  t o  sha reho lde r s  of t he  

e f f a c t  of t h i s  ac t ion .  

In  s h o r t ,  t h e  clear trend is  t o  dispense w i t h  sha reho lde r  app rova l  

of r e t i r i n g  o r  cance l ing  shares .  The real sa fegua rds  l l e  i n  s t a t t i t o r y  

r e s t r i c t i o n s  on a v a i l a b l e  funds (as t o  which Delaware s u b s t a n t i a l l y  

accords  wi th  most s t a t e s )  and, perhaps, more impor tan t ly ,  t h e  a p p l i c a t i o n  

of  f i d u c i a r y  concepts  t o  use of c o r p o r a t e  funds i n  s i t u a t i o n s  

represented  by Bennett  v, Propp, 187 A.2d 405 (S.ct.1902); Kors v. 

Carey, 39 Del.Ch. 47,  158 A,2d 136 (Ch. 1960) ; and Cheff v. Mathes, 104 

A.2d 548 (S.Ct. 1964). 

3. S t a t e d  C a p i t a l  l ieductions Other  Than by Redemption o r  

Reacquisi  t i o n  of Shares  ; 

S t a t e d  c a p i t a l  has  long enjoyed p ro t ec t ion ,  more r i t u a l L s t i c  t han  

sube tan t ive ,  l a r g e l y  because of t h e  a n t i q u e  l o r e  b u i l t  up on t h e  

concept of a supposedly untouchable " t r u s t  fund f o r  c r e d i t o r s " .  With 

t h e  gradual  b u t  s teady  decay of t h i s  d o c t r i n e ,  a r c h a i c  r e s t r i c t i o n s  

hava been eaned, u., t h e  1929 amendment reducing the  aha reho lde r  

vo te  under Seo t ion  244 from two-third8 t o  major i ty .  The t r u s t - f  und 

d o c t r i n e  w a s  decimated when d i r e c t o r s  on io su ing  no-par and low-par 

s h a r e s ,  could  a l l o c a t e  l a r g e  p a r t s  of  t h e  market p r i c e  t o  c a p i t a l  suxplus 

r a t h e r  than s t a t e d  c a p i t a l ;  f o r  t h e  premise of a v i a b l e  " t r u e t - f ~ n d ~ ~  

d o c t r i n e  is a f i x e d  c a p i t a l  r e l a t i v e l y  l a r g e  i n  r e l a t i o n  t o  p r o s p e c t i v e  



l i a b i l i t i e s .  Today, krub c~pcreratis~e d i e t i n c t i o n  between e t a t e d  

o a p l t a l  and the  su rp lus  accounts is the  ease with which d o l l a r  

amounts so labeled can be reschea by the  d i r e c t o r s .  ( con t rac t  

r e a t r i o t i o n s  a s ide ) .  

In c e r t a i n  s i t u a t l o n e  i t  soems f o r m a l i s t i c  t o  r e q u i r e  shareholder  

ac t ion  t o  reduce c a p i t a l .  For ins tanae ,  although d i r e c t o r e  m y  a c t  a lone  

to  t r a n s f e r  su rp lus  t o  s t a t e d  c a p i t a l  without a l l o c a t i o n  t o  a 

spec i f i ed  c l a s e  of sha res  (Section 154, sentences 4 and 5) they 

cannot reverse  the  process and r e - a l l o c a t e  these  d o l l a r  amounts t o  

a su rp lus  account. Cirec tors  may f i x  the  allocation of cons idera t ion  

f o r  no-par sharee between s t a t e d  o a p i t a l  and c a p i t a l  surplue  ( s e e  

Sections 153 and 154) but m y  not alone t r a n s f e r  t o  s u r p l u s  amounts 

once a t t r i b u t e d  t o  s t a t a d  c a p i t a l .  Direc tors  may a l l o c a t e  amounts 

i n  axcess of a l o w  par  to c a p i t a l  surplus  (Section 154) bu t  once 

those amounts over par are a l loca ted ,  they may not  subsequently be 

re-a l loaated  t o  surplus .  The l o g i c  of t h i ~  approach i e  no t  c l e a r  

except on the  theory of s t a t e d  c a p i t a l  as a r i g i d l y  f i x e d  d o l l a r  

f igure ,  

N e w  Yorkes Sect ion  516 l o g i c a l l y  permits  d i r e c t o r s  t o  reduce 

e ta t ed  c a p i t a l  i n  these  three  ca tegor ies ,  with c e r t a i n  safeguards 

(more meaningful than a shareholder  vote):  (1 )  prompt d i sc losure  of 

the e f f e c t  o f  d i r e c t o r  ac t ion ,  7,oction 516(c) ; and (2) r equ i r ing  

t h s t  s t a t e d  c a p i t a l  no t  fall below the  aggregate par  va lue  of a l l  

par sha res  and the l i q u i d a t i n g  preferenaee of all pre fe r red  shares ,  

Sect ion 516( b) . 
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This procedure i s  a l o g i c a l  s t e p ,  b u t  not a s  much needed as 

increased ease of r e t i r i n g  and canceling shares.  But i f  the  directorza 

are allowed t o  reduce s t a t e d  cap1 tal, t h e  New York safeguards 

should be added; and t h i s  may involve -re change than t h e  CoINulttea 

now wishes to  make. 

4. Mechanico of Pmending Section 244: The recommendations as 

t o  r e t i r i n g  or canceling sha res  may be implemented by dropping 

a l l  re ferences  t o  them i n  Section 244(b), The c e r t l f i c a t e e  provided 

f o r  i n  Section 243(c) and (d) would s u f f i c i e n t l y  cover (1) redeemable 

"preferred o r  s p e c i a l n  c l a s s e s  of sha res  which have i n  f a c t  been 

redeemed o r  repurchased, and f 2) o t h e r  "preferred o r  speoial"  

c l a s s e s  which have been "converted o r  exchanged." Sect ion  243 

would not ,  however, cover re t i rement  or cance l l a t ion  of o the r  

reacquired shares ;  and add i t iona l  language would have t o  be in8er tod  

t o  cover theoe shares. 



J. Surplus and R e s e r ~  

A l l  new s t a t u t e s  v a l i d a t e  various accounting procedure8 which 

~ i v e  the d i r e c t o r e  f l e x i b i l i t y  and c e r t a i n t y  i n  t h e  handling of 

corporate accounts. I t  is believed t h a t  provisions of t h i e  s o r t  

would be a t t r a c t i v e  t o  existing and would-be Delaware corporat ions.  

1. Consolidated Earned Surplus : An important and widely- 

adopted s t a t u t o r y  provision automatical ly c a r r i e s  forward t h e  

aggregate earned surplus  accounts of cons t i tuen t  corpora t ions  i n  a 

mereer, consol ida t ioa ,  o r  poo l ing-of - in te res t s ;  and thue makes the  

- / 
combined surplus  ava i l ab le  f o r  normal earned surplue uses. The 

following provision is suggested : 

After  merger, consol ida t ion ,  o r  combination of two o r  more 

corporat ions by purchase oP all o r  s u b s t a n t i a l l y  a l l  of 

the outstanding she res  or  of the  property and assets 

of another  corporat ion,  domestic o r  fore ign,  the amount 

of earned surplus  of the aurviving,  new, o r  purchasing 

corporat ion s h a l l  no t  exceed the  aggregate n e t  earned 

surplus  of the  cons t i tuen t  corpora t ions  a s  i t  ex ia ted  

immediately p r i o r  to  such merger, consol ida t ion ,  o r  

combination, reduced by such d i s t r i b u t i o n s  t o  share-  

holders  and t r a n s f e r  of earned eurplue t o  o t a t e d  

c3yital o r  capital s u r p l u s  as were made i n  connectlon 

with t h e  i s s u e  of s h a r e s  o r  otherwise a t  t h e  t i m e  of 

merger, consol ids t ion ,  o r  combf nat ion ,  

/ Of course,  a d e f i c i t  i n  Corp. A ' s  earned 0urpluEt w i l l  
r e d u c e t h e  plue f i g u r e  i n  Corp, B 9 s  earned surplus on merger, etc. 



k s i m i l a r  p rovis ion  has been widely adopted, not only i n  

Pennsylvania ( s e e  l e t t e r  of Drinksr  Biddle  k Reath, d a t e d  Ju ly  28, 

1064), but  elsewhere,  e.g,, N.Y. El 517(a) ( l ) (B)  ; model Act 8 18 

2. c u a s i - R e o r g a n i z a t i . :  Most s t a t u t e s  now s p e c i f i c a l l y  v a l i d a t e  

accounting r eo rgan iza t ions  by which c a p i t a l  s u r p l u s  it? used t o  reduce 

o r  e l i ln ina te  a d e f i c i t  i n  the earned s u r p l u s  account 80 t h a t  

und i s t r i bu ted  f u t u r e  earn ings  b u i l d  up a p l u s  f i g u r e  I n  earned 

au rp lus ,  r a t h e r  than gradual ly  roduce a minus f i g u r e .  Absent 

indenture  r e s t r i c t i o n ,  any type of cap i ta l  su rp lus ,  9.g. , reduot ion  

s u r p l u s ,  r eva lua t ion  s u r p l u s ,  paid- in s u r p l u s ,  e t c . ,  may be eo 

employed. Two p o s s i b l e  safeguards  are a v a i l a b l e .  ( A )  Many states 

r e q u i r e  a shareholder  vote ,  usua l ly  a ma jo r i t y  of v o t i n g  sha re s  

(as i n  New York and kknnsy l v m l a )  a l though sometimes t h e  percentage  

is f l xea  a t  two-thirds  (Ohio) o r  p r e f e r r e d  sha reho lde r s  m u s t  approve 

- / Model A c t  Sect ion  19 s t a t e s  t h i s  somewhat more a f f i r m a t i v e l y  
then New YorY (and t h e  p rov i s ion  recommended i n  t h e  text of  the 
Repor t ) ,  but wi th  s u b s t a n t i a l l y  t h e  same r e s u l t  : 

I f  sha re s  have been o r  s h a l l  be i s s u e d  by a co rpora t ion  i n  
merger o r  consolidation o r  in a c q u i s i t i o n  of a l l  or s u b s t a n t i a l l y  
a l l  of t h e  outs tanding  s h a r e s  o r  of t h e  p rope r ty  and assets 
of another  co rpo ra t ion ,  d o c ~ e s t i c  o r  f o r e i g n ,  any amount which 
would o the rwi se  c o n s t i t u t e  c a p i t a l  s u r p l u s  under t h e  p r o v i s i o n s  
of t h i s  s e c t i o n  (corresponding t o  DelawaraQs S e c t i o n  154, see 
r?oport a t  p, 233 t h y  insLoad'ba rallobated to earned atisplus 
by tho  board of d l r e c t o r s  of t h e  i s s u i n g  co rpo ra t ion  except  
t h a t  i ts  aggrega te  earned s i ~ r p l u a  s h a l l  no t  exceed t h e  a m  
of t h e  earned  surp lusev  as de f ined  i n  th i s  A c t  o f  t h e  i s s u i n g  
co rpo ra t ion  and of a l l  o t h e r  co rpo ra t ions ,  domeetio or 
fo re ign ,  t h a t  were merged o r  conso l ida t ed  o r  o f  which t he  
s h a r e s  o r  assets were acqui red ,  
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(North Carol ina) .  (B/ .I: nsr r t + t e s  only compel disclosure of the  

ac t ion  taken by d i r e c t o , ~  as in Cal i fo rn ia ,  Nevada, Maryland, 

South Carolina,  and Virg in ia .  Sometimes, both a shareholder vote  

and d i sc losure  of the  uffoct  on accounts i s  required,  as i n  Ohio 

and N e w  York. Perhaps, t i d e  most f l e x i b l e  technique is  t o  au thor ize  

d i r e c t o r  ac t ion  without a shareholder  vote but r equ i re  prompt 

d i s c l o s u r e  t o  shareholders of t h e  e f f a c t  of the  quasi-reorganizat ion.  

The following language f a  suggested: 

i? corporaticsas m y ,  by a c t i o n  of i ts  board of d i r e c t o r s ,  

apply any part o r  a l l  of i ts  c a p i t a l  surplus  t o  reduce 

or  e l imina te  aray d e f i c i t  i n  the  earned eurplus  ~ C C O U ~ ~ .  

Each such appPLcation of c a p i t a l  su rp lus  s h a l l ,  t o  the 

extent  thereok, e f f e c t  a  reduction of c a p i t a l  surplus .  

Each s u c h  a p p l l ~ a t i o n  of c a p i t a l  surplus  s h a l l  be 

dieclosed f l ~ i  tide next  f i n a n c i a l  statement furnlahed by the 

corporat ion r ti Its shareholder8 o r  i n  the  f i r s t  n o t i c e  

of dividend o r  other d i s t r i b u t i o n  t h a t  is furnished to 

shareholders bctqheen the  da te  of such app l i ca t ion  and the 

next f i n a n c i a l  s tatement,  and i n  any event within six 

months of th~3 tiate of such app l ioa t ion .  

3 .  Transfers  te, + ~ ! . e d  C a p i t a l :  Sect ion  154 (sentence  4) 

already conta ins  the  fjtttk~iard provieion allowing t r a n s f e r 6  from 

surp lus  t o  a t a t ed  cap b t d l .  U ~ i n g  the  COIktemporslry terminology, 

this could be rmorded as fol lows : 

The board of d i r e c t o r s  may at  any t i m e  t r a n s f e r  a l l  of 

any p a r t  of earned s u r p l u s  t o  c a p i t a l  su rp lus  o r  to 

s t a t e d  c a p i t a l  , or t r a n s f e r  all or any p a r t  of capita! 

surpY us t o  s t a t e d  cap1 @a%. 



4. Reduction Surp lus :  J t  is noltnal a l s o  t o  p r r~v ide  as follows 

f o r  r eduotion su rp lus  : 

Any s u r p l u s  r e s u l t i n g  from reduation of s t a t e d  c a p i t a l ,  

however e f fec ted ,  s h a l l  be' &pita1 surplus. . 
5. Reserve8 : If the  foregoisg  provieione, o r  any of them are 

adopted, i t  should be s t a t e d  t h a t  they do no t  preolude a oorpora t ion  

from r e s t r i c t i n g  OF c rea t ing  reserve6 i n  any surpluo account, or  

inoreatsing, decreasing o r  e l iminat f  ng any such rese rves  or l i f  t i n e  

any r e s t r i c t i o n .  Both Delaware's Section 171 ( i n  the  dividend 

context )  and New Yorkte Sect ion  517tb) e l imina te  any polasible 

impl ica t ion  that s t a t u t o r y  provieione of t h i s  s o r t  might kinder 

d i r e c t o r ' s  d i s c r e t i o n  with r eepec t  to  reserving o r  r e s t r i a t i n g  

eurplua acaounts. 

K. Prs-emptlve Rights  

Section 103(b)(3) allow8 the  certificate to l i m i t  o r  deny 

pre-emptive rlghts. A s i m i l a r  proviolon appears i n  the  Model Act 

and i n  many sta te  s t a t u t e s .  On balance, t h i s  Report sugges ts  t h a t ,  

while this provieion is not wholly s a t i s f a c t o r y ,  i t  is probably 

preferable  to  i ts  a l t e r n a t i v e s .  The chief  ob jeo t ioa  i s  that i t  

acllaumee the  continued exis tenoe  of a common-law pre-emptive r i g h t ,  

t he  eoope of which i s  not c l e a r l y  defined even i n  t h e  owe-law 

both i n  Delaware and elsemhere. 

Parhapa t he  moat e a t i s f a c t o r y  a l t e r n a t i v e ,  i f  one l a  sought,  

i 8  a s t a t u t o r y  denial of a l l  yre-emptive r l g h t s  ahioh m y ,  however, 

be granted by the  c e r t i f i o a t e ,  e i t h e r  by a genera l  provis ion  

that pre-emptive r i g h t s  a i e t  i n  all atook iemues f o r  whatever 
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purpose, o r  by enumerating e i t u a t i o n s  where the  pre-emptive r i g h t  

exis t# .  I t s  major advantage is  t o  c l e a r  away al l  co~mron-law 

unoertalnty by abol ishing the r i g h t  whfch e x i s t e ,  i f  at a l l ,  aa 

a matter of oontract .  This provision is  found i n  C a l i f o r n i a  
- / 

~ S e o t l o n e  305(b) and 3601Cf)), Indiena, Oklahoma, and Pennsylvania 

(T i t .  19 8 2852-613). and is an opt ional  a l t e r n a t i v e  under bfodel 

A a t  Sect ion 24. 

From Delamaret e standpoint ,  t h s  l e e s  t a t t r a c t i v e  a l t e r n a t i v e  

is a e ta tu to ry  enumeration of the  circumetances ahen pre-emptive 

r i g h t s  do and do not  e x i s t ,  sub jec t  to any c e r t i f i c a t e  provieion 

expanding o r  contrac t ing them. Thle ie found, i n  its most complex 

form, i n  Nea Yorkrs Section 622. None of its advantages would be 

eepecia l ly  a t t r a c t i v e  to  D e l a w a r e  i n t e r e s t s ,  and I t  would Involve 

e more r a d i c a l  a l t e r a t i o n  of e x i s t i n g  l a w  and p r a c t i c e  than s e a m  

neceesary . 
Even i f no oubs t m t i v e  change i a  made, the  Coamai ttee may 

a1.h t o  coneider a s t a t u t o r y  prooedure along these  l i n e s :  Wherever 

pre-oaptive r i g h t s  e x i a t ,  n o t i c e  must be given to shareholders 

r t a t i n g  t n e  t i m e ,  p r i c e  and o the r  condit ions for  exerc i s ing  the 

r ight .  I f  not ioe  i e  given within a f ixed t i m e  period shareholders 

are conclusively presumed to have had a reasonable t i m e  t o  ac t .  

N e w  York requires  15 days, o the r  s t a t e s  a longer o r  s h o r t e r  

/ The Pennsylvania provision is recommended i n  t h e  l e t t e r  
dated s p t e m b e r  1 4 ,  1964, from Duncen 0. WKee, of Ballard,  Spahr, 
Andrews & Jngersol l  of Phtladelphig, Penna., p.2, po in t ing  out that 
t b i  s avoid8 b y  Wnin tent ional  grant of preemptive r f  ght6." 
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period . Thereaf ter ,  the s e c u r i t e e  m a y  be sold  o r  optlorled f r e e  
- / 

of pre-emptive r i g h t s .  

APPEND IX: 

Stock Divide.ndg 

Model Act Sect ion  40, s e t  f o r t h  below, is the b a s i s  f o r  a 
number of s t a t e  s t a t u t e s  deal ing  with s tock dividends. New York 
Section 511(f) a l s o  compels d iec losure  of the e f f e c t  of the  btock 8 

dividend on corporate accounts. 

The board of d i r e c t o r s  of a corporat ion may, from time t o  
t i m e  dec lare  a n d  the corporat ion may pay dividends on i t s  
outstanding shares  i n  cash,  property,  o r  i ts  own shares ,  
except when the  corporat ion i s  lnsolvent  o r  when the  payment 
thereof would render the  corpora t i o n  insolvent  o r  when the  
declara t ion  o r  payment thereof would be contrary t o  any 
r e s t r i c t i o n s  contained i n  the  a r t i c l e s  of incorpora t ion ,  subject 
t o  the following provieions: 

(a) Dividends may be declared and paid i n  its own 
shares  ou t  of any t reasury  sha res  t h a t  have been 
reacquired out  of eurplua of t h e  corporation. 

/ N.Y.Bus.Corp,Law 8 622(g) provides: The board s h a l l  
cause to be given to  each sharsholder  e n t i t l e d  t o  purchaee shares  o r  
other  s e c u r i t e s  i n  accordanoe w i t h  t h i s  s e c t i o n ,  a n o t i c e  d i rec ted  to 
him i n  t h e  manner provided i n  s e c t i o n  605 (Notice of meetings of 
shareholders)  s e t t i n g  f o r t h  t h e  t i m e  wi th in  which and t h e  terms and 
condi t ions  upon which the shareholder  may purchase such sharee o r  
o ther  s e c u r i t i e s  and also t he  apportionment made of t h e  r i g h t s  to 
purchase among the  shareholders e n t i t l e d  t o  preemptive r i g h t s .  Such 
no t i ae  s h a l l  be given pereonally o r  by m a i l  at l e a s t  f i f t e e n  days 
p r i o r  t o  the exp i ra t ion  of the  period during which the  shareholder 
s h a l l  have the r i g h t  t o  purchase. A l l  shareholders e n t i t l e d  t o  
preemptive r i g h t s  t o  whom noeice s h a l i  have been given as a fo resa id  
s h a l l  he deemed conclusively t o  have had a reasonable t i m e  i n  
which t o  exerc ise  t h e i r  preenptive r igh t s .  

/ In N e w  York, the  pre-emptive r i g h t  automatical ly ro- 
a p p l i e s t o  sharee not  so ld  ai t h i n  one y e a r  from the exp i ra t ion  
of t h e  time period when shareholdere may be  required t o  act. 
N.Y.Bus.Corp.Law 8 622(h). 



(b) Dividends may be dealared and paid i n  its own 
authorized but unissued ahares out  of any murplw of 
the  aorporat ion upon the  f o l l o r i n g  oondi t i o n s  : 

(1) I f  a dividend 1s payable i n  its own shares  
having a par value, such shares  s h a l l  be lasued at t h e  
par value  thereof and there  s h a l l  be t r ans fe r red  t o  
s t a t e d  c a p i t a l  a t  t h e  t i m e  such dividend i e  paid an 
amount of surplus  equal t o  t h e  aggregate par value of 
the sha res  to  be i ssued as a dividend. 

( 2 )  I f  a dividend is pa3able in its own shares  w i t h o u t  
par value,  such ehares  s h a l l  be issued at  such value a6 
s h a l l  be f ixed by the  board of d i rec to re  by reso lu t ion  
adopted a t  t h e  t i m e  such dividend i s  declared,  and t h e r e  
s h a l l  be t r ans fe r red  t o  s t a t e d  c a p i t a l  a t  t h e  t i m e  s u c h  
dividend is paid an amount of eurplue equal t o  the  
aggregate value s o  f ixed i n  renpect of such shareo;  and 
the amount per sthare so t r ans fe r red  to s t a t e d  c a p i t a l  eholl 
be dleclosed t o  the  shareholders receiving suoh d tv ldend  
oonourrently with the  payment thereof. 

( c )  No dividend payable i n  sha res  of any o l a s s  shall be 
paid to the  holdere of shares  of any o t h e r  o l s s s  un lese  
the  a r t i a l e s  of incorporat ion s o  provide o r  s w h  payment 
is authorized by t h e  a f f i rmat ive  vote o r  the wr i t t en  
consent of the holders  of at least a majori ty  of the  out- 
standing shares of tho  clan8 i n  which t h e  payment is to 
be mnde. 

A sp l i t -up  o r  d iv i s ion  of the  i ssued shares  of any class into 
a g r e a t e r  nuaber of &hares of the  same class without increamfng 
the  s t a t e d  c a p i t a l  of t h e  corporat ion a h a l l  no t  be cons t rued  
t o  be a shate dividend within t h e  meaning of t h i s  eeation. 



Scqserrtxa Lion -- --- - -- 
A major question before the Committcbo is the advieability of 

ohsngiog Delawareoa prooadure for equeatrat ion of stoak of d a s o t i e  
- / 

corporati ma. 80 far only the alternatives of retention or repeal 

have been sugge~ted ,  a i t h  some out-of-state l a w  firme uuqualifle3dl.y 

roo-ding repsaA, ,The  usual ground is the allegc~d twdmktp 013 noa8- 

rslrident atookholdero of bein& aued i n  Delaware, but this has been 

serioumly gurationed by the Supresle Court, see Band8 v. Leiuourt Realty 

Corg,, 35 Del.Ch, 340, 348, 117 A,2d 365 <S,Ct,  1955) m d  by a t  leaot 

oneimpartlal la* review commentator, Wote, 73 Rarv,L,Rev, 1579 (1960), 

Thle Report suggests that before repealing sequestration on the 

bseio of theme assertions, i t  should be deterained (1) that noquestration 

is n genuine bardship in a subs&mt.ial umber of casoa, rather than I n  

smch ~ p o r a d L c  or isolated lrrstanee, auld (2) :Slat Gtequestration dar an 

a&tiwL deterrent t o  DeXa~al-s  irkcorporation, I f  the 3 atter prciniae 

is true, I t  is reccnmmand@d tha t ,  a t  loasst Por the yressnt, the Comrittee 

seek, Inatead of rageal, one uf savsral  pomeibl~s m o d i f  %cations of 

practice. 

1, Delawareo s J, tseea  t i n  @ ~ r t e r r s t r a t l ~ :  Asatgeing B a n e  int:onvcenlen~ie 

t a  a nan-rs?sidenrt @ued in Del.5waroJ tha, q~leetiaia l a  whether legitimate 

Uoiassare uonoerns zufE%,cie~atly s u t w a i ~ h  tlia rrca-residcart."s dealre, t o  be 

eucd, i f  P-t a l l ,  only at hme, Thero are swvsrai such Uelaeare inte@e%tu: 

.-- i' Eo:af dam !bn_' . ! i~aa~~~ ,  tl?s .lnklo-ding;: j u r l u d i a t l o n s ,  a8 of 1060, herd 
no.!. c~ructcpc; ,%,c t i o n  LY3 0:. the I ~ ; ~ ~ P ~ ~ Y T ; ;  3t0t:k Tra32~;nnr :IN\: w11br:ll raqu ireo 
;g*ii:r.urs a;: a cei"tt.lkt:r:lc o ~ .  I ' ~ U C P O R . ~ ~ G '  to t h e  cdoworat i r~~ i  to perfwt  attra#:lament 
(32 B ~ o ~ J ~ ;  'La$$ for;? Xa, CoIJ,~radu,. FSnrJda, G&.orgia., Kansas, ?hawr:Auaett;t, 
:,4luuouci, i~!abrnnku, New I?GZQ~J)S~I~CJ,  Ok3 bhw~a, a r ~ d  Verascat, Cu..!f Pornftltoar 
l.$jd2 n~lr,ptJ rm r Y i  i;ho lP;j.Zor.a~ cClm~-c:rci.: fi B CO.!~ '  may ~ ? ~ L T J ?  t3ori:.~*d t i83 Lmplled UP. 

ca;:l,.rc-"-id .c>e.pual oL" i i:u 0;. !lei, Y-ULG rr:gn,*df rig rniLnc?!s; i i r ;~;t  . 



corporatione i n  Delaware aourts, l'hhrp inslures one single Q ~ r w  i n  whPah 

the l i t i g a t i o n  may be preseed to a cscpnolua.ion can the rnekito with 

@olaparatively few sagos procedural obs8acles0 A p a r t  Prm doarsassd 

eff eotiveaeee o f  remedieo, 1 0 ~ 8  of the Delaware f o r m   ill Pikaly  loosen 

tho eorntrol of Delaware aourta over Delaware eorpore2.e Iaw quesa~:ons, 

and tend t o  disperse i t  w a n g  other Jurisdiot lona,  Alhhough tben?stiaally 

these courts must apply Delaware Lcs, they o f t e n  Lack the experionale 
- k' 

end s e n s i t i v i t y  ahsractsristic o f  Deiawah=e courts, tJo ~Erngjlo 

coordinate dsois ions  Ssm other e ~ ~ i r t s , ,  PossibP@ c~niPu~%e)x~. frm iusa  

a 
of centralized oantruP of MEaware corporate IltPgatic~n may bn i c i g -  

that it enact8 its r i s s t  c t~;mp~.ehenah stulutory ruvioion i n  yotzrs, I &  

(a3 Repeallag r;oqraea"t.,atic.: v . < l l  PfkeXy weaken t~medtan for  



ri orngduing,. Outside Delaware, 10 m y  be d i f f i c u l t  or imposeEb10 to 

b ,ad a s i n g l e  forum, eterts ot federa l ,  where (1) the oourt  hBs j u r l e d i a t i o n  

of the omam, (1) the vonua of the  s u i t  is propor, and (3)  al l  neommmary 

mlb indlapeasabls  p a r t i e a  ray be mervod w i t h  prooesm, In p a r t i o u l i u ,  i t  

may be fapoomible t o  gather  i n t o  a elngle forum both the r ronqdoors  

and the oorporation whish rill ordirrculily be an inrlltspenrable party, 12 

the suit l a  a dorlvativa ao t ion ;  thur  a moritoriour~ m u l t  nay be m t i r c s l y  

clef eeted.  
J 

Only urrder aur ren t  Delaware praet iov Am i t  r ~ u o n a b l y  oertain 

that a l a i r  involving s daneoticv aorporat ion m d  detlendmt non-res ident  

d l r e o t o r r  aan go forwerd r ~ ~ b l y  free of jurlediotl .oaa1 and prooedural 

oba t ro les  i r r e i e v a n t  to tbs  aerlto of the alair, 

defendants in a multi-party as t ion ,  i t  m y  be aonvenicnt t o  o t h e r s ,  On 

balance, i t  may be (I ne t  b s w f i t  t o  m y  businesa i n t e r e s t 8  for the 

l i t i g a t i o n  t o  be aentered i n  a mingle loetstl;a,  near major financial 

centero,  eorved by epctalalir3t aour ts  and on sxperieneed bar. 

der iva t ive  suits aga ins t  ncw-realgent d i r c c t o t ' ~ ,  i t  haa other uors ,  

Thue, i t af f ~ r d s  Delaware aredi  cora a 00nVc~nient smna of reach ing  a t  

/ Suppose a aharehalder ?hergo. d i r e a t o r 8  A (a uer J'errq 
r e s i d e u 6  and B (a Naw Yore/ ~esidek\L) ~ l t h  loo t ing  their Dciaware oorpcraticm, 
W L t h  soquemtration,, i t  i q  relat ive lv  easy t o  bring A and l3 i \ t o  the Court 
of Chancery along v l  th t r : ~  oorporatran, Abeene aoquestratian, di rec tur 
A oould presumably be srred only i n  )low Jersey and B fn New York, and 
whether the  atorporatioa aouLd be joined i n  s l t h e r  state would d e ~ o n d  w 
I t s  "doing business~~thes .e ,  Federal oourt  aa t ion  mould be eOOtpll&t u tea 
by requlrearente of ltemplete d i v e ~ e A t y ' ~  of partiem, 90 that If  the 
p l d n t i f f  is  himself a Nmn Jersey res ident ,  he could n o t  I n i n t a f n  th( 
s a t l o n  against A i n  the  New Yer8ey federa l  oour t ;  and even If h e  coulc,  
t h e r e  *sad be the  problar of reecllfng B urd t h e  crcarporatlon, Althougt~ 
l e g a l  fngenui t y  ;lac moderate e w e  of these  d l f  i i~ ta l t ies ,  the f i r a t  ir 
that enforemsat of dutiee mould h~ immeasurably aore diffioult, 



eoamvonient form for Lit'igaffrrg, i f  nsesuaary, the  v a l i d d t y  oz" a stoak 

lasue, s inse  all &area oruQmatbea2ly be brought into 8 s ing le  fortnar, 

Cf, R ~ ~ ~ O Z I . V ,  moo 33 ~ l o @ h o  76, 80 A02d 180 &Ch, 1Q38), a d  Mate, '1. 

73 ~hkv,~,Rev, 1891-1592 (LMO). I &  also provides w singla i c ~ m  for 

lsehgating 8 h ~ e h O ~ d s s e 0  ooafliotiny claims to be registered as oslner, 

See m r t l e t t  v, General. L I O ~ ~ ~ . ~  38 Del.Ch, 135, 127 A.2d 470 
/ - 

(Ch. PBS03. 

2. P~PC Ppzvori.a& HZtop,eal, 02 8egrterC;raf f on : Tl?is Report at t a p e s  

t o  state fagartbgaily aad thm evauate the -30s argwfieuts against 

sequsstration, 

(43) Sequestration i n  unfair %:, son-resident shareholders who 

erray be brought into an iwc~r:ronfont 1;@Lanare c o w t  to answer claims, whether 

or not rslatad So tho oharcs they own. Asswing DolnwareOa Qwisdieticn . . ., 
i s  well grolmded, the dePlr ~ d n a t ; ~  EJ a l t e l ~ a t f  vie are wattpac tivei canltori~~g 

but ahether ba c a l l s  %or repeal of scquoatrat%on la mother rrtatter, 

Occasions of genuine hag lahip may actually be Infrequent; noseover, the  

hardship case8 may be ra)fevnd by measures short o i  abolishing saque@trathor,s. 

(b) SequCoQraPi an goes beyond lDoLzwaraO e legi t i m t e  interaste 

Lan lfl t tgatian hnvolvj r g iQa c o ~ p o ~ ~ a l i a ~ s ,  and thef P m&?qers, m d  potentially 

meepe dnto DeLaruarrt courts Li'cigatiorz having If ttls sbgaificsmt relation 

/ (35 rz tJ->fla, 1% affords ant-of-sta&n eredi tors the &Tar: oglr~o~*+,ura~.'ibee) -- 
z~.;*.€,tl%ea to b~ ~ n o d  for  harasc;?;:ani: ur s&rras;cglc a d v a ! ~ g e .  



in the Delaware ecrurtn qaixaet a non-iesident simpljr beeauere the naw- 

retnident happens to ma sham8 ahorae s i e w  \ a  fllatf onal3.y in f ) e l a ~ 2 ~ 0  

% ~ u W ~ ~ X E I ? + P  on thusr OpQEm the w c y  t o  ~nori alle ~,osoibil l i  ties f ~r -~klsoilya,  

There ass severaB wPlmarl? t o  tbi8 et)vtsnt,ion, First, most of 

these ohjest;lonr;a could be m d e  i\$o%ne't an-! typi: of farc~~gn attacrthtaont 

cf pxopsrty, but t h i r  Mma not psleuadad ,,tal.ee t o  abo;.,sh their traditional 

g u ~ i s d f  e tkon over pr~perb'y 8 i twlrad w i  &Pr"it?s, t h d r  boxmlarso 8esundly, 

m y  rsaew is d.nevi tably subjcial, \ a  cabwe, but &hf a alone in nu reason 

bo au)oliah the remedy, althaugl~ i t  i s  8 $.emon t o  refine and perfeet the 

rta~1edy~ Thirdlyo ,&pwt $rm the E i  ;.JAY %y:dfrcacyuen:?~ of T I  elam use of 

ae41uestratlun 6 0  krasrs, i t  f f i  aasi2nsLi? tbut mla~/~ro  a:c.rlrts wouAd be 

aapowt-*red to lhsundle the prdllem, 

(el Bvan in the area af @lerims  Lnvolvf lag DxaJ.aaare eorporatioaa, 

s e q u e a t ~ n t i u n  goes too Paxb, WORO atate,! mvca no ~ ~ ' o c e d u ~ ~ s  far  reaching 

non-reeidont direetare, oPf$ceeras,, a a B  ub: r*eholde~ N ,  And a~ozl--reelldent 

director statutes,, in the few ~talt ;@~.i whFtr.\ l avu them, are narrower in 

scope than ITelaware"s a@queatre%Pon,, For. . I ese atmtutos apply m t g  t o  

suit agntask foamoPr or bnoc~anbssnk. di;reett~r,a ds to &!tatters related t o  their 

erdnduat Ira aa par tieetbw oorgoretim, In cc i ex  as%, scsqueetration applies 

not only to d hrr tot tCa~*~  brat to an;; alhuckhol: di  I e ,  and ,t t be not  t,heref ore 



stock, ,  see Brunch cj Ewhrcs Took Co. ,, 189 A 2d 428 (D%L,S.Ct, 19832 <R:reoa' )s 

apmrbraae i n  TWA Lit igat ian earpelled by eequeetering hlta Ford Motor Co, 

stoak). While broadar i n  aoverege, sequerrtration may,  unlike nan-reoldent 

direotor  a ta tu tea ,  be defeated by non-mnemhS@ UP err-+ of aharerr, 

Although oc~qwetrs t ion haa broador coverage, i t  apparently i m  

lea9 diatam t a f u l  to  direotarm t h m  nm-residmt d i rec tor  8tatutrm. Tbe 

breadth of eequeatration maJcea i t  poruible t o  obtain jur tedlct ion not cmPy 

over direator8 but over doolnurt shareholder6 rho arm often t h e  r o a l  

pr inoipals  behind ahallengod trsmscctione, Finally,  de6plto thm apparent 

a n o u l y  of mqumsterfng a ranrgs Pord etook to  ampel  8ppoaranae In 'h-a~l8 

World Airl ine li t i#at ion,  the LaPl has nevar required tha t  8olzed proparty 

have r relatiarmhip t o  the subetanea of t h e  alaim beymd tho f a c t  t h a t  

t h e  defenden t owns i t . 
(d) The theory of sequestration--that corporate s t o c k  1. d u l c i l o d  

i n  Delaware wherever tho cortlZlr:iate, the mere evidmae of the atock 

intereert, is loclated--16 inooneistene with t h e  prevail ing theory of thm 

stoak a o r t i f i a a t e  --that ipao fac to  it is the in te roa t  and f a  as fully 

tran8ferabio as a negotiable note, psr t ioular ly  under the Wniforr C a l o r c i r l  

Code. There are several portlnent cons1dercatim8, ( A )  I t  i 6  not 

naoo8oarily dnoonristent f o r  a staee to make ahares f u l l y  nqgotiable,  bu t  

at the sr~re t iae save cer ta in  power. over t h a t  atoak i n  aid of other 

i n t e r e r t a ,  (B) If there i a  inoonmiotency,, i t  l i d t e d  to r i t h d r a r i n s  

fro0 the f u l l  negotnadt s '  t y  of rtock one incident--Delawareu# diepmsi l \g  

with the caaventlo~al requirement. of physical attachment of the  stock 

oortifboete.  Even eo, ChanasryO~ a id  f o r  the $ma fide purchaser, naa 

Haao v, e, 35 D a l .  Ch, 301, 1 1  3 A,2d 358 (CB, 1856); h r t l e t t  a ,  - 
General Motors COYJ, 36 Da1,Ch. E3L: 127 A,2d 4 7 0  CCB k Q b c i ) ,  pro tec t8  



the  mubrtanoo of t h o  o e r t i b i a a t e .  nmgootlabili t y  , C e r h i n l y  tbe exist.acto 

of wide t rading marketa f o r  share8 of Delaware corporatlonm auegost8 the 

abaence of doubta as t o  t h e i r  f u l l  n e g o t i a b i l i t y ,  (C) A t  l u so t  on. out-  

o f -u ta te  eour t  has refuoed to  attaah a c e r t h f i o a t e  of e tosk  i n  a DeAmwrro  

oorporat lon,  U f l l o  v, Jaeob8, 333 Pa, 331, 4 A,2d 152 <1839), but whethor 

t h i s  w i l l  be aenera l ly  f o l l a o d  10 problematical ,  Whatover the  situatioa 

under the  iner~saeingly  supplanted Wnlform Stook Transfer Aat ,, tho r o s u l  t 

under the  Uniform C-rcial Code i8 even learn c e r t a i n ,  I n t e r a t a t e  

comity r i g h t  holp t o  bar double ~ t t a a h m e n t ,  but i t  i m  irpoooiblm t o  say 

,bow umeful this a i l 1  be in p r a a t i o e ,  Premuably,  horov.r, Chancery would 

c w t i n u e  to  f3lLcm lkbn~ v,, Baiae aad the  P h r t l e t t  eameeven i f  mlaware enrmotr - -- L-.-.l-.---- 

tht, Code, which uoatains n o t h i w  ineoael8tant  with thoae d43018i1m8, 

fn mhert.. maquestration m i l l  present  probl-8 i f  all or  nomt o t a t e e  

adopt the Uhiforr C a m e r c i a l  Code,, but i t  i s  pure speoula t ion  t o  aonJeaturm 

j u a t  htm revere t h e  prolbleaa wP11 be exaept  t o  8uppo.e (with qood rearm> 
J 

that thtt real t h r e a t  of double attaahment w i l l  be in f requen t ,  

I IKI v i m  of the  Code 8 avowed p o l i s y  of n e g o t i a b i l i t y  of 
a e r t i f l z t o o  f o r  a l l  seour i  t i e o ,  eourte I n  thome statom aay oonaider that 
qiving e f f e c t  t o  phyeisa l  p o o p ~ s a i o n  of a mmrtif loate i n  tho  a t a t e  overridee 
m y  inaonol8tent  i n t e r e e t  vhitsh Delaware may have under its theory of r 
Delaware o i t u e  f o r  s tock of Delerare corpora t ions ,  With reupmet t o  a t t a c h i n g  
a atoak ~ e r t i f l r s a t e ~  Code Seotian 8-317 go08 beyond UBTA sine. i t  e l iminate .  
t h e  provimion mdar UlSTA permit t ing a t t a s h r e n t  of e toak by onjoining its 
tranmfer. In  a11 at taobaento  and levys,  the  Coda requires a c t u a l  
phy8lorl  poeeeselon of the ~ e r t i f i e a t e ,  The theory 5s t h a t , ,  d e s p i t e  en 
inJunotlon , the stockholder hate t h e  power t o  vloLato t h e  in juna t ion  and 
tranalmr tho u o r t i f i o a t s  t o  a bona t i d e  pur~bn8.r~ 8- Overloak v J.rare 
Plrtl-d Coomr Y i n i n ~  Co, 29 A r i s ,  380, 343 Pace 400 (leael. 



(Q)  Even rf bequeabazicut works ao sokual and aubsl;aatial 

hardmhlg to most urn-reaidart dfreotorss, ttm frgrtmsion that i t  d ~ w  ir 

-brig to D.lruarooa fntera8tm. It is difficult t o  judga rhtathrr ruah 

m impremmicn k preva la%but  even Pf tbere 18 @ a m  r i r r m r d m r m t r a d l r y l  

about the Dalarus praotiae, tUr w e r m  inuuffioiont l a  

rapoaliag wquutration, oopouially If porc~ibla bu-p o m  ba rll.rirkb 

b othor amme. 

Msraing that the Carrittee favore relief from m a s  ooor.equrporm of 

.+qWmtratiOm, neveral altorn&mtives should be eoarrfderad. 

(a) 8b t4 to ry  Wmlted Annearan&: o. @feout Rydtsf Oorrr,, 

36 Del,Ch, 340, L17 A,26 385 (S*CQ,  1995) rejeoted the uontent&ao of a 

noa-rsoidant defendant, who80 *hue8 had bman scsquer~tered, thmt he bm 

a l l a d  to make a "1lmit.d eppesrancrcb** to dafcmd an tha writ8 of thm 

auit with recovery, if any, l i d t a d  to the MLua of the aeqwmtmrod sharom. 

The Suprae Court observed that the s U t ~ r t a  emvisionad only a awoiaL 

appearacre (to uontast jurlmdl otlan) or gmeral spgearenw (inoolriag 

full a ~ o a l o m  to Delaware court juriedlctfoa), 

A otmtutory ILnited apgearanoe i n  a poerribls altsmative,  I t  hrr 

b m  adopkd by same etatutcbs and applied gn ~8Ve.ral deofaiorriil ( c i k d  

in the Lsfcourt case, supra at 345; see empoia l ly  Ellor w. v. g&t_g, 

ml ud, 835, 9s A.2d 1rs0, 291-29a (as!,3>>. Restat-nt, ~udgmrnta t 40 

otatee that fa prooletadhga begun by ert.taabmnt or garalebutsat or bg orrditor08 

bill, i t  i m  only d t r i r  and "ceasonableW t~, euctrfcate dafmdeut fror tho 

"dif f laul t  dileremrsa* of betillg uf~mpelLed either to 1-8 him property, mvQn 

though the aLaFa againat hirra $ 0  uldoundt~d, or t o  e & m i  t himaelf prss~oraally 

t o  the gusiodiction of elm court which oth&mlms uoubd have no paor ovar 

Cam~nf:  2, at p, 154, 



I t  should hc reoognised tbat a t o l i m i t e d  appearancetn s t a t u t e  is n o t  

aon8imtent with the  b u i a  theory of Delaware oequeatration whiah i 8  mi-ly 

t o  o a p e l  r general a p p e a r w e  t o  mner the cbarge8. A 8  r h a l f -  h-e 

betreen a amon-law apeoi r l  and general  appearuree, i t  doe8 not  aIleviete 

the noat frequmnt ob j eo t im  to  aequeetration, 8inoe i t  a t i l l  requirom 

the non-remident mharrclholder t o  defend the Delaware aatlon,  
J 

In ahor t ,  

9atlUe8tration mhould be 8wta ined  or  re jected ar a deeimiar t h a t  i trr nrole 

p r i ~ u r y  purpooej: United statem v. Loft, Ine., 25 Del,Ch, 383, 387, 19 A.2d 

731 (8.Ct .  1941)) does or  d m 8  not serve ~ e l a r s r e ~ e  beat interemtm; and if 

rreque8tratioa i 8  to  bo r e k i n a d ,  any modifiaatiarm eharld be o m e i 8 t s n t  

rith that  purpome, Othoroiss the advantage# of mequemtratim are l0.t 

rad the umurl obJoot1 ons a r o  not oignif ieant ly  lesoenod, 

<b) Limltinp Soauastra t iar  t o  m a i f l e d  C l a l u :  I t  18 p o u i b l e  

t o  -0 tho 8oqru8tratioa prooedure ava i lab le  only t o  ooafer jUrl.dietim 

- P 
11% a limited catoaory of oases, For example, a s t a t u t e  r i g h t  provide 

tbrt a defendarttoo 8 t w k  could be 8equsstered only f o r  purpome of r a i n t a l n i n g  

a 8 U l t  rqal-t ua inernbent or former direotor  or o f f i ae r  on a muao of e a t i o n  

r e l a t i ng  t o  ciorporate a f f a l r e  during his t u r  of o f f ice ,  ThA8 would irport 

i n t o  8oquo8tratlon the mtandard of the non-resident di rootor  statute., - 
S.C,Code # 12-13,7<a) (8upp. 1963), and would thus eliminate eequr8tra t ion 

of mhares of a 8tocrkholder not a di reotor  o r  o f f ioer ,  In esmenoe, i t  would 
. . l r a r i c b t  

o r e r t e  a 8orauhmt insff  i c i e n t  f o i a  of nan-director mtatute who8e 8ppl i0at laB 

/ Defendant may m t i l l  feel mhara8sed*\,, Delarars map a t i l l  be - 
" inoon~enien t '~  f o r  him; Li t igat ion expensem w i l l  be m t i  11 inourred. 
The gain, f r a  h i e  standpoint, 18 avoiding a peroonal judgment, 

/ A s t a t u t e  sould, In  principle, ,  premerve s equee t r a t im  in  a l l  
but o e r i i l n  categories of eaeee, but t h i e  would be axtrgle ly  d i f f i c u l t  to  
d r a t  t . 



sole atanclerd, obviously seque8trcaf;ion for  other  types of ~ l u i t a  (see p,  267 
.-- / 

qu2re) would be abolished, 

Ae with a e ta tu to ry  l i P f t e d  appearance, a non-resideit  aould still  

objeot  t o  a forced appearglaae i n  a forum 'PoreignW"to hliir, Unltke a 

l imi ted  cappacrranoe,, i t  would exelude aert%ik: types cf oases i.n which 

DelawareQe i n t e r e s t  is 1c:es apparent or where c:nmoes of Mreresment are 

sAgnifiaant , 

6 J) Forum #on CQr;lveniene: The don1 rkno 0s: ets f naoa*,~+cisn'r, A rsrm 

~ o u l d  be used t o  -elf orat'i? genuine hardshil, i n  ~ u i  2s & & s ~ n ~ t  non-residents , ,  

dnaLudbng tho- brought Pnt o Delaware througL sequestratAm of! S ~ O ~  :kn 

Apparently, Delaware has re ?ognized d i s c r e t i  onclry etlays a r  diamris8ala olt 

Delaware a c t i o n s  only in cares where an dread . )  i n s t i  tut rd  slnll t was pending 

between the  o m s  p a r t i e s  i n  mother  gur isdfbt lan ,  Gener11 IToodo, In@, v 

cry0 mid, Ine, , 198 A,2d 661 gs,ce, 1904) ; W\n= v, , g l i t e d  A i r  Lines,, I n k  

2 Storey 161, 134 A,2d 661 {Super, 19583, For\!m non r : 0 n v ~ ~ $ - i ~  1104 

ordinarhly so l i u l t e d ,  and =any des i s i o n s  dfn&Lss a ;ui$ In tho : D r u m  state ,  

even though no a u i t  is pending elscwRere--often as r l  do ,! h. t o  clmpal 

p l a i n t i f f  to b r i n g  &he s u i t  in the  more convenient  f orw This  dor,>trfne 

has been appl ied  i n  equity, and i n  Koster &r Luglb<!rrne~a+~g-uk Cns C&J 

330 U,S, 518 (1947) t h e  Supreme Court d isee ted  mr ~ A I ~ O I ~  ~sidirjnt I . ~ c c t h  

f e d e r a l  @our t t a  d i m t s a  a ~ v e r s f  ;y-based ~haul?rzoic!e~ : -r3 t ~ r r r l v s  a:-:ti.on 

J 
Srnae laon-resident d f r  eri3aur S ~ Y S ; C  bs %re ;b.B L r t i ~ n k t 1  see 

%hm e l imi ted  use of raequrrlptrr ti on POL') d !~roLAdlt!Ly PASS ILIf B 



- / 
i n  Nen York minee &ll facets of tho rase were alooraly related t o  P l l i n o l n . .  

AppUcatioa of tha dootrine 1s a matter of equitable dlsareticm, undsr 

the broad crltorAoa of jumtioe and eonvcmienue to partfen and r i t n ~ l o e o ,  

The aliamrie, rtataeot ai the ralartrult faator6 appear8 in &l$ O i l  Cora, 

v. QLlbert, 330 U,B, 501, 608 (1@47), rhi& were opsni f iml ly  .pprovd 

M d  crpplied in v. mitad Air UaqgO InuOA, uugza. at 563-664, Oi 

itmelf, t b  etata i n  vhloh t h m  clefandant 1 8  lnaaporated iu e minor taator, 

Ko~ter V, Nut, w, CO,, 330 U.8. 518, 627-838, Cf, W i 0 8 @  

v, @i tbd A i r  L l n e ~ ~  I=, , sum8 at 584; General Food@ Corq, v. - 
Ihid, fnq,, 198 A.2d 881 at 684. 

Xn view of t h i s  part;%al reeognltion of the for- nw e~'!nvaalens! 

omampt, i t  i m  ouipr~arrted that the dootrine any b0 expanded eo a6 to afford 

relief from oanm objeatlone t o  eoqueptratim, by vesting the Cou:'t 

of ~ o e r g  with diecr+tion to decline l t a  ultquezationed Juri.dict1on af 

t'ae case, ahere Delauare ie an ohvioualp 1nr:onvenioat plaoe P a  11  t i g a t e  

the iosues.  Application of t h e  dortrdae 11; conraiatent with the bnaie 

theory of soquestratiota, and setalna wb8t.ever benef i ts  are thou@ghL t o  fla 

from that procedure. 

I t  f e  doubtful that mimy eases, i n i t i a t e d  t h r q t r .  .equer;'.rat;f om, 

/ Thio dealeioa and its compsrrion, -Oil C q .  v, G\lbert,, 
w, are *eaomaa ruling@, The Parailisr tranafer provieitm wae 
8ubmequtently etnaoted as a subs t i tu te  for dimteeing one action cmd mtarting 
another, Hmever, tranefer under 8ec. 1404 ef the JudiodaL Codrt baa not 
pro-caapted the  Porua son a ~ v e n l e n s  d o c t r i n e ,  A t  l e a o t  one federal oourt 
har, recogniaed that It baa the pmer to  dlemiee a s u i t  i n  Her York federal 
distr lot  uourt where a sut t in s rzrrebgn trfbtmal C t o  which tran~rfer 
l o  obviouely impoeaible) would be more convenient, Harrison v, \In1 t a d  
Frui t  Co,, 141 P.$upp, 35 <B,D,N,Y, 19%) (court  rwfuses to d i m l e e  
 here sonvenience of Honduras tribunal not c learly  



rould require applloation of tbo  doetrfne, Xndsed, i t  ohould not be 

groaimouously granted ainoe, after a l l ,  i t  deprives the pLalnWif of 
J 

the forum of h i m  aholsoa, a ~ d  the oourt of l t o  jurimdlction, Honoe, 
- I 

applying the doatrlne require. a balanoing of intereetr ,  and, i f  

naoaarury, n a o  deviae f o r  oompenaatlw the p l a i n t i f f  for any remultlag 

delay or inooavenlenoe to him. Premllarably, any requamt t o  apply for* 

nao oaaveniar rould be aade early &n the prooeedinga, so that  the 

queotiorr omld  be diepomed of praaptly m e  way or mother .  

A Mew Jaroey crourt, without aid o f  s ta tute ,  h a  reoognlaed 

judiola l  pmar to d i m i s s  a au i t  i n  Ners Joraey on coadit%an that i t ' b e  

pranptly inmtituted i n  another speci f ied Juriedict ion with add1 titma& 

oondi tsoae designed to prevent p la int i f f  frm finding hiamekf i n  a 
I - 

worse positlcro i n  the other form, Var~m v. &H, Bul.1 6 ,  8 ,  Co,, 

w a s  a 50988 Act  s u i t  i n  New Jertsey by PuOrto Ricm 99hmen arialag 

out of an acoident i n  Puerto Rico involving a ship owned by defendant, 

a New Jersey aorpora9ian, Witraeeeersl and relevant doameats were eitusted 

in Puerto IUcro, end t ea t imay  would be in  Spaalsh. The New Jereey 

oourt dimi8sed the  ant:ioa, on defendantOa undertaking (1) t o  accept 

WTvfoe i n  Puerto Rieo If p l a i n t i f f  sued there within 80 &yo, ( 2 )  to 

P an the ocmtsmt of  d~rtvative s u i t e ,  i t  would bm appropriate 
t o  aoazder  whether tho atate In which oui t rou ld  be browht If ~ I M ~ s Q ~  
kn Delaware rsquirss judioial approval for a cootproraise, Otherwise ,  
a colLuive  settlment, oontrary to nelaware pol ioy ,  ialght result, 
C f .  Xoater v, Eodarbens~n"~ Mut. Caa. YQS, Co,, 300 U. 8 .  518, 625 
( 16.17) 

r( TBm Supreepe Crwr t  of the mitad B t a b a  has observed that 
*oU8k?8rthe balance i s  etrollglp In favor of the  defendant, the plzdntf  if "8 

choiee of forum ehould rarely be disturbed.'* Gulf O i l  Corp. Y O  Oilh!r$, 
330 U. 8.  0 1 ,  508 (1947). 

/ 44 N .  J .  Buper. 638, 131 Bead, aff lraed,  25 N, J. 2Q3, 136 
A.2d 887 (1957), o e r t ,  denied, 358 U,B, 968 (19581, 



276 
pay ooets and reasonable attorney f ees  i n  the New Jersey action,, and 

(3) not t o  Je0pardf.e p l s i n t i f t O s  Puerto R i m  s u i t  by plaadi- tho 
-.. / 

s t a t u t e  of limltatloam. Tha New Jerw oourt rotetaad Ju r i ad io t i aa ,  

A Wimoonmin forum am oarvanlens s t a t u t e  <I l so .  Stat .  ~ a e .  t i t .  26 

Jareel approaah. I t  earimionm s s tay ,  promptly sought by defrardmat, 

ah oondl t iara  8poolfied by the s t a tu t e ;  if granted, W t m a c l l l l l n  jur imdlot ia ,  

i m  re ta lned for a rutlmm of f i ve  y-5 a f t e r  ahlob the W i m o a n m l n  m u l t  

If Dolarare adopted mwh a prooedure in  msem initiated by 

moquestratlon, the Delau0ra t r ibuna l  oould improve on tha  New Jarmeg 

a p p r d  by rtav$q, rathmr them di.Pi.sing, tho aot iaa ,  oa condition# 

appropriate t o  the aame. Moreover, minee, by bypothemi#, the  Dolawar* 

oMUt h8e jurimdicttar of the case through smqueetratioa of d e f a d a n t O s  

mtoak, i t  8hould h8ve the  p a e r ,  i n  its dlmcretion, t o  r e q u i r m  t h t b  

d@f.nb.nt to post bard (up to the value of the  5took) am a o<mrditlr*n 

t o  grantlaq defmdamtas rrtay r o t l m  and t o  ineure  psrforrnnae ob croltditlaas, 

I f  any, s t ipu la ted  a tho stay order. Bowever, th ia  power, i f  amilable, 

rhould be uaed sparingly, am i t  seems abhorrent t o  oaapel def-dant 
- - - -  . 

t o  putnharr a oonveaient f mlum through a poeeibly htbavy bmd, and 

thereby thwart the Forum nm ooarvenians rcanedly. 

/ Tbe danovatfnq dlepolritiat of the  aourt  is .born by tha 
fur ther  f a a t  that ac%nittodly defendant oould not be oerved rltb prouomm 
i n  Puerto Rioo, but agreed to subrit  v s l u n W i l y  if the New Jermey 
-ti- were diapi8oed. Xost of tho opinion fa  aonaormd with tbs 
question r b t 4 a r  d l r a l e s a l  16 t o  be refused ns~le ly  beantme defendant 
was n ~ t  subjeot t o  prwema i n  the  more ooavenient j u r l . d t c ? t i ~ ~  when 
the aa t lon  'I)&. started*, 131 A.2d at  42 (aagbsaia i n  o r ig ina l ) ,  



If the Delaware a c t i o n  In tc be nt%yec', tho Delaware court 

should have d ia s re t i  sn t o  sxaot other eondi t f o n ~  o ~ $ p @ f l t o f  p l d n t i f  f On 

Delmare expsares may sacretil~eu be arpgroprdateLy required, einae by 

hypoth.mim, he 1s b e l a  removed iraa the forum of h i 8  choice and, 
- 1' 

i n  effeot ,  requlred t o  a t a r t  the o a t  over, Defendant 8houAd also 

ba r e q u i r d  t o  amep t  mervioo of prooeeo i f  the  convenient forum i t  

i n a i r t e  upon ia a ju r i sd lo t i aa  where i t  ipould not b@ merved; and i t  

ehould alu, be required t o  .atwe any relevant g ta tu t e  of  l i a i t s t l ~ n *  

i n  the other forum, -oh ocmditiona are not an unfair price t o  the 

defmdant of granting tbe relimf he deeiren--the more oonvenioat f o r u r .  

Pinally,  p l a i n t i f f  should be required t o  i n o t i t u t e  b i s  ac t ion  within 

a apoaifiod br1.i period of t i m e  i n  the o t b r  form. 

I t  18 be1iav.d that mtatutory or other epeoifio recognition of 

forum non a o n v d e i  w d d  go f a r  towards eliminating sur ren t  objeotlanm 

t o  eequoot ra t io~ ,  w h i l e  at the omrco time preserving DelaamreOs S a g i t  l u t e  

intero8ts.  Porw non ~ ~ ~ ~ v e n l o n a ,  axad t r m a f e r  of ca8es within the 

fed.ral .y.tea, i e  i n o r ~ a g l y  fblasiltar t o  a t torneys and t o  

aorporationm, Indeed, broadened otata-sourt  jur isdiotfon,  coupled w i t h  

of tho a&rn kerioan jud io is t  some, I t  is behiewed t h a t  thim typo  

of approrrcrh should be eonaidered before the traditional D s l a r u e  

/ If there 1s reason to muspect that p l a i n t l i t  seleotod Delsrlrv 
ner.ly<o haraso defendant  or 8al.n a s t r a t e g i s  posit ion,  r.lrbureomsnt 
of p18 ia t l f i oo  Delaware exparmes ohould be denied, Thin element 
apprroutly inf  luenoed the Delaware oourts t o  stay a Delaware ac t i an  in 
favor of r l a t e r - i n s t i  tuted I l l i n o l o  s u i t  between the anme partiem, 
G e r u r a l  Foods Carp.  v. C t r o - W d ,  Xnc., 108 A.2.d 681, 684 <S,Ct. 1004), 
m, 184 A , 2 d  43, 48 (Ch. 1963)- In general, any suoh iaator should 
reigh heavily i n  defendantOs favor, 



Yioeoosin Skstutee Annotated 

 it. as, see. 262.lQ 

8 282,19 Stay of aroceoding to  ~ e r n L t  trial i n  a foreign forua 

1 Stay an i n i t i a t i v e  of partiee. If  a court  of t h i s  state, 
arr moticm of any party ,  f i nds  t h a t  t r i a l  of an aat ion pmnding before 
i t  should as a matter of substantial jus t loe  be tried in a forum o u t s i d e  
t h i s  atate, the oourt may i n  aanformity a i t h  sub, (3) enter  an o rde r  
to stay fur ther  proceedings on the aotlm in t h i e  atate. A movinS 
perty under t h i s  subseotlon m u t t  s t i pu la t e  his consent t o  s u i t  in the 
alternative forum and walve hie  r igh t  t o  r e l y  on statutcsa&f l i a t t a t i o n  
which lray have run i n  tho a l t c rna t lve  f o r m  after aanaenc-ent of the 
aatium in t h i s  state. A utay order may be granted although the aot1oQ 
aould not have been corPPreaced i n  tho  a l t e rna t ive  form without 0CmBaBmt 
of the -win$ party, 

(2) Time f o r  f i l i u a  and hearin& motion, The m o t i o n  to  r tay tho  
prooeedings aha l l  bo f i l e d  prior t o  or ai th the anrnsr unless the no t ion  
is t o  stay procaodings on a eawe rals& by aounters la le ,  i n  whish 
ln*tanoe the m o t i o a  aha11 be f i l e d  pr ior  t o  or oi th  the reply, The imsueu 
raloed by this motion eha l .  be t r i e d  t o  the etourt i n  dvanoe  02 any 
issue going t o  the merits of the aotian and s h a l l  be joined with 
o b j e c t i o a ~ ,  if any, ra ised by demurrer or pursuant t o  a. 262,16. The 
oourt ohal l  find aepartltely on each ioaue so tr ied  and these Pindines 
-11 be oet  f o r t h  i n  a a n g l e  order which i e  appgalable, 

(3) Sewe of trial court diearetim on motion t o  ~ t a f ~ ~ r o ~ t i i a d U m m ~  
The deoision on any tillrely mbtlon to  stay proaeedingr purmunnt t o  rub. (1) 
i 8  within the  discretion of the court i n  which the action is pending, 
In the exercise  of t ha t  dieeretion the court say appropriately conelder 
auoh fac tor8  ae: 

(a) Amenabtli t y  t o  personal jur iediat ion in th i e  s t a t e  and i n  any 
a l t e rna t ive  forum of the p a r t i e s  t o  the sa t ion ;  

(b) Canvenienca t o  the parties md witnesses of trial in  t h l e  
a t a t e  and In any a l t e rna t ive  forum; 

(c) Dlflertmcee in confllet of l a w  r u l e s  appl icable  i n  t h i s  etats 
and i n  any alternative forum; or 

(dl  Any Other fac tors  having subs tan t la l  bearing upon the releat la~,  
of a convenient, reaaonablo and fair pleoe of trial ,, 

( 4) 8ubrequent m o d i f  doati on o f  Order t o  stay ~roaeedln&?,  
Jurisdiatkon of the aourt eontinuea over the p a r t i e s  to a procQedirrg ia 
uhiah s 8tsy haa been ordered mder t h i e  seetion u n t i l  a period of 5 years 



elapaed eince the lase order n=2Peeelng the stay wae entered In tho court. 
A t  any time during rhich jurisdlotf  on of the  aourt omtinuem wer the 
part ies  to the proueedings, the court may, on motion and not ioe  t o  t h m  
partlea, ~pubeequently modify the mtay order and take any further aetioo 
in  ?he prheoding am the i n t e r e s t s  of Yuetf oe require. When jur iad ia t ioa  
of the oourt ovmr the partiam and the proceeding terminates by re8aoa 
of the Irp.r of 5 yoare following the lmt aourt order i n  the  sation, 
th. olerk of the aourt in rhich the stsy w a n  granted shsll without nottci. 
0nt.r 8a mdor dirriuring the 8utiaa.  



Flt'f? naptsr 6 ,  :,tot!: 'f'r&naf ---. el - n 

8ttbeahrapter V ?  shou ld  be Left Int;rz@P: J f  I he !,mu f o m  C m s r  4 -1 

Code is adopted S n Delmnre, the Dgtf form Sl?;o.,k ( .~ ,snsfar Ac!t  uIE1 ~s 

sutaaatt~ally repalled i f  tbe Cocas t s  not adoyt od, md in F i l l  events 

until its s f f i h t i v s  slate X P  sdopted the Stoak 'ransfer As:t  showilcl 

continue tan-hmgeti, 

The ComS ttee 's rdsi,ialzm on she mosi t l e  o f  seqcasstration w i l l  

deterdne w b t  18 to be done t0 see tton 202, chbah, together with kile 

deletion o f  S e c ~ t k ~ n  13 of  the sto:.& Transfor A a t ,  preoliabee that 

Act from repealing the foreign atta{:bea"eazd eequeetration laws, 

Xf the Camfttee decides tca retain :mqueetrsttPon, with or 

wlthou.t ~ ~ o d i i f  ~:;atfons, eurd if the  Code 1s llksly to be reeopu~ended,, 

aerta in  changes nblst be  mde in Partiole 6 (Investment Geouri tieel to 

eonf orm t o  the uorporatlon law, The Repar t ~ r  is available t o  resomdend 

the neeeesary change@ when the Committee h \ 3  aade its deaksion an 

sequestration, 

Subchapter 13 iSSLs-:kainet CorporatioDe, 
Seoekkiu%rer, Da6reotcrrsD e i h  

T h i s  Report does not re,:ms~lvad L f  j. iraanges i n  the prrdtsims 

of t h i s  Subahagtar, Seo'tf on 324' s prc ? 'is9 un for foreign z r tauhmsnt of 

aharm involves  many of the same oonc!derations as the mlnterpart  

proeledure in equity far aeyuesterf ng ;h@.rse, Sent ion 357 s grovloion 

that only a conteaposmeocas owner 0"' s t o  BE ma3 sue der) ~ ~ l t i v b l y  h & ~ j  

been aansidered, supra a& 98-99 & k c  ti011 329, rabohirslfn$ 8oklst@?rc~s?L1 

attazk an corporate ex$ a&-aa, i s  a i v ~ s t  rteeiretble gr r riaion and should 

a iear fy  be retained intact, 



1. . j i  5 .p?eQ?;*. ,;;;~y5~Lg$2+:~m*& sz;t!3?rk? 
Tie iisY~:'1'!ns,3 statute, iull lke other eoq;.c.ra t i e n  lam, newhere 

indicate8 ';h@ scope m2 pcsaro oT &he qualified Soreign corporation, 

Pa.eemably, *faat is expres81y stated in  other nslatutels, is tacitly 

a~semedl by Section 34-18 U Q ~ B J .  Aot  Bect%on 3QQ) 

k fareign corporation may b~ auEho~%zsd $0 do in this 

state any boaiaess which may be done lawftxlly l a  this 

state by a d c ~ ~ e s t i c  carporotion, to the extent that 

i t  in ~ u t h o r i z e d  t o  do auah b~ls%nsstii in the juriedicflon 

sf its falccrporatioln, but no crthar buednans, 

This stebks~ent, i m a  ff .'Lr.&as.~O.Tp,HHa~ ij 230b(a) (as aregnded i n  1064), 

Fa a ref f nedl version oi a gravis i  on generally f oeuad elsewhere, Zto 

purpose i e  obvious: t o  avo,td Pavarfng a foreign over a B€mt%stfa 

oorgoratisn a l th  respect to  pemiesibXe types 09 BuaSness. .. 
2, Puroolae sL~caaL Op&t&oLt , 

I t  ehould be noted-althaugh I t  is not neoe@aasily 

. objeationob&e--that upon qualifying, a foreign corparation miy 

apparently do in E)e;aaare,any or a l l  of? the buminesse~ whtch its 

ohartsr authorigea I t  to do. LirnXfke other states, there is no 

crnpu3soi'y digcPuaure as t o  the specffic type of buuir~ese which the 

forekqa co~po::nt.lon intsndsr.Go-ldo' l o c ~ I L y .  I t  f 'tir currtoaayy for the 

appllca%j.on of the torcakgn corporatfo.n t o  ipclllide (frt the Zmguage 



ir stateixapzz 09 the brrainess ahfuh i t  psopc~es to 

do I n  %hies state and a statement that f t  i r s  

asthoriesd t o  do t h a t  business t n  the .jurLwdiotion 

ci i t s  twfiosporatiora, 

For the benefit of eredltorre and other local interrsclts a foreign 

carporetiom shoiitld ded161~~3 sf rersi?.rd its intended loeaP business For 

f nrrtomee, a Vayoarf ng eslrporrstion, m y  quaI(.IIy Ih Deli%ware meresly by 

filing 1 ts bhiprter whlah,, under Wyoming lw;o : need mPy state  E M &  its 

purpose Le t o  do any lawful bueinsse. B t  i o  usual for statutes t o  epself* 

the prosedure by whleh the foreign corporation a a j *  mend it@ certifierat.* 

of quaLlfLaation to indicate ohangee In the business it is doing or 

3, IE;PtempOionrs f rm QwrliPi~atLtan Reauirment s The thruet of 

Geetion 343 is t o  exempt aonc .ma rkfcb sol%att or advertise in 

Delaware but consauraate sontraots outside the, s t a t e ,  etnd thorle whierh 

do only an i n t e r s t a t e  bualnesa, How far exsapt iom are t o  be granted 

io a m t t e r  of state polfmy,, not 02 szmetitutional rsquirnent,  This 

Report tends to favor relatively nmror, exemptions gas ID Delaware1 

but paint6 out other exemption6 norriuilly granted todayo even by otherakee 
-." / 

notably "strictr3 jusisdietfanre, 

(a) ,Several a0 the custolaary exemptions seem harmless; 

{lk Wntainbng or defending any action or suit within 

the state ,  

MOB& o f  the existing Delaware exemptions are not seooyaiaed - 
bg MBW Pork: hn different form, they appeax i n  the Y o d e l  Wdt, 
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1 - \ ,9kj, ': ' -  Lil-$xie 

i 43 ).; y,mA{.tng P. DR B i ; ? ? a ~ , :  3:. ~ i L . t t ~ ? ' ~ L o ; t  ;7e $rwsf:'gr nf;::ir,k, 

~?~~,.i~(ihi-i+x-, OF ~[SPOSS ~ P X :  OL 8kag 4?8~+&, 

Tlaese .<our e.xa%ptde?pr AS- routkrae.8_y grmted. 83e @o63.ek Aat Secttart $99 ; 

?JOY, @ 1ROL(bj ; etc. ~ ~ - e ~ ~ ~ \ s a s a b l y ,  Delaware w n u d  h m e  no intent%oai 

0% subjecting a foreign corpnkation &la .bn-state qrrahl.91imtissn s a x s l y  

by v i ~ t u e  of ddng one or B O ~  GT &he28 t-cta, bttt expl ic i t  @tadmsnk sf 

thlq Tact shcwflca he cmsldarad. 

b A nmhor 29 states grar~L a ~ h a ~ i ~ f P i c  ~xe70pE9.m $0 a foreign 

eorporatlrcca which 'bcfid$drxcti4.: m .iao.int;ed i rcw-seckton cm~pl.ated edF thLn 

a pssb.oP 9.n' s i x  ~ m x t h ~  a ~ d  P I O ~  bra tha course af a nuazb~r nf sregeats~d 

PraasactP~ne of  91ka ~ o t ~ ~ l r a . * '  NeC.Gon, R t u t b a .  C9B-k33(bb (9) ; Madno 

fi.o't&ottcrroc $29 o 21zi1s ?(as a genar5.c se@t+sblaxxce f60 &he R o c t F ( ~ 6 2  

343(3;  azctepklca far spacbal sasvices of keckmtsbans a~ ~snhgin~ra. 

The ~ : X . - ~ W P ~ ~ Q K <  iYsaailrs overly qencrtrous, m d  its waZaae 3-0 P,ocal Snteare~ts 

1 s nak expceS aR : y appare& B . 
( 0 )  PI na).ly ,, 1a.73~'. w tateke %YSO" a guss%3.~:7abAe .?x@s?p%bon ator 

cnecerna @Y?.ich make o r  ipit7ont in liiirnf., ,ci?rad s?? -nfleetzr?d, %01':~clna@ 



grzu~ted  in ot119~ rcrtatuP,ersg $0 seal; nrs Jzn;junfi2t, l on % ~ ~ i i ? ~ ; t :  C nny 

cc.orpormltlon ~nhirh  f.s do%tng raon-mcng bueknfitiu n i  t b ~ ~ ~ a t  qe7ok,i;i-,r I .to:!, 

lr14 " I  I + ' r .. h "  * I ( .  4 h hat: ~ T C  ' ~ h t i ~ :  r ,  1 1  $2- * - :.i*i;a i hrough t rai;d 

O r  mf. F ~ T ' P ~ T ~ J  q c ~ e -  t y i 4 0.1 T>* r ' .2q~.00t ly  C 7 ~ 1 1 %  !I t\ 3ee.'3 'ire invoked, r l i r  

mere existence h a r  a d ~ ~ i r a b l ~  2s iexrza- c;Pdleat, ,i.'mgaare 8cat%o.1 

283( a) < domestif: ~orpsro t ima) ,, 

5 ,  Other Saraatf om Ageiinst IbquaPOf i5!1&2ign Corporationa~ 

The aos t e f  f eettve indla~w~ent  f , ~  ~ b s e - ~ v a  cpaalili-f leation rsqrrf reraents 

is the now standard statutory elauee h u r s k n ~  e foreign ~orporatim 

fama suing In the state  courts mtfE >.6 has qualified and pa id  up a13 

back gees and gdlmalties,, i f  anyg Mwcver, Ihie does not bar the 

corporation from defending n su i t ,  nor doau !t Impaic the welidJty c ) f  

any csontrac t or other traansactioaz, Wes York" %~eetbon 1312 is ne, 

Pollows: 

(\ 
gal A foreign corporatiox! doing brlraincjsa i n  t h i s  satate vithout 

cntathori ty  ahall not mdrztaia any actbota or agacjetl proceeding i n  thf s 

etate unless m d  until suah corporation has been authorized to do 

buminera in t h i s  state  and i t  haa paid t o  the steta al l  fees, ym.altfee 

and franchise taxes for  the years or parte thereof during whioh it 

did buainees in thia  iatate without authority, This prohibltiotn orhall 

apply to any successor zn interest of such Ioreirja corpo~atioa, 

< b) The f allure 0% a f orei gn eorp~satbolt t o  obtain authori 'Q 

t o  do busflness fn this state shall not impair the v a l i d i t y  of any 

contract or act of tho foreign corporaeioa or the right of any other 

party t o  the colntreact 'La miatafn any aetfon or speclak proesgdlng 

thereon, end ahall not prevant the forelen eoaporatton from defending any 

aotion or apooial proceeding in this state,, J) 



5 iZppl i  $ 4 1  5 0 5 1  02 C h ~ p t e r  Te I'nhi.al ly S I : ~  h n p t f s r  1-1 plpt)lino 

only t o  ,orporatioii~; organized wider  (he law of some state other thpn 

Delnvare 1 t i s  n ortain ahether  i t s  non-applicatl  on to a norr- 

Ameri~.an ..orporation would mean 'chat bi!r::h a a2arporatFon ould not do 

business i n  J)eLawax.~ ~t RIP or 6:01~ld enter L\aI~ware without procuring 

author i ty  Tkie aeodelaf q u e s t i o n  shoutd be rqasoEved by maklng .%leer 

the t Subtvhnpter ! 4 a p y l j  es to a 1 1  ~ ~ o r p o r a t  3 on3 $skarsver organized. 

The ea~10st way to oo t h i s  i n  to uso the s t n ~ r d a r t l  deYinl t ion  of 

'Yoreign +orporatlorrL' f o m d  i n  most nei, s t a t u t e s :  Sea Model PL -.t f 

2i'\b) j a 

Foreign ; ornc'ra ~ i o r . "  means R oy~or,:t l .on o r ~ w j  zed 

under t h e  law5 a? al ly  i r ~ . r i o a i  t ior.  other than t n i u  

Str  t e  

29 treed S e ~ t . i o n e  343 t cr  and 340 cpree%ble> would refer to "No 

fore ign oorporation" rnt l lo l r  <ban t o  80 orpoi-atton ,c;reated " at!- 

Al ternat ive ly ,  t h e  \ROrdo ' or t h e  laws of any nntf  on or J u r i s r l i ~ .  ti0n 

fore ign t o  t h e  iJnLteci S t a t e s  o r  AmsrL, a' rtoir?d be added after  t h e  words 

"the laws of the UniLed Bta tee '  in ee6.k ui' those sec.tlonc, 

8 .  Heiasla";eaten$. ---- -.-- of -- .Iuthorl t y  of Poretgn_CorErat&one ~ P I  Dei'al~lt: 
t' 

I t  has been suggested%- that Subchapter 14 should speci f i<.al ly proiridn 

that f oratgo corpora tion8 whose ciuthori t y  to do bus iness  locally hes 

been ravokud f o r  non c'k l iug  of annual report3 for two yeare, be 

r e i n e t a t e d  upon payment of t a c ~  fees and taxee, The e tu tu te  so provides 

/ See loetar of P ,  K ,  Tuller of Prentiae Hall Corp, Byst~a ,  
t o  I i o r Z d  Wf lliarae, Boqulre., dated Yay 14, 1964. 



In t h e  carre of dora~sb.ic corpsrat!.ons SertLlon 312,  Y l n a : e  t h e  

Sec re t a ry  of S t a t e '  p? o f f  ice refnetares dui'aulted forelgn corporati o r ~ n  

o m  payment of back fees tnirr d e e i r a b l e  practici-e should  bs recognized 

by s t a t u t e ,  Rather  than mix foreign t o r p o r a t l o n e  i n t o  the already 

overly complex prov i s ions  of S e c t i o n  312, a re-draft of S e c t i o n  

345 ie euggeetcd, Hesides provid ing  u reinetatement procedure  (Bubsect ion 

1 )  L t would a m p l i f y  the e x i a t l n g  e t a t u t e  by desbs ib ing  t h e  find 

of n o t i t  e w11ic.h t h e  Sec rotc~ry of State ~ h o u l d  send t o  t h e  d e f a u l t i n g  

a.orporatIon A rolnatatemehit Zae 0.2 $30 UO should anply lover offi.:e 

expenseB oi the  pro-red~rre if and when w e d  by a f o r e i g n  eorpara tkon  

Section 345, Pol lure t o  F i l e  Report  ; T e r n i n a t i o n  of Puthorf ty;_ - -  
Reinstatement ,  ( R e  drnft,B 

(a) !$on fat  l u r e  neglecat or  refusal on the p s r  t oY wry 

fo re ign  corporcltLon lo f 11-o ann~sal r e p o r t  as required by 

SectLon 344 of t h i s  t i t l e ,  tho Secretary of Stnte s h a l l  

i n v e s t i g a t e  t h e  reasons therefor, If t h e  corporation haa 

f a i l e d  to f i l e  a n  annual r e p o r t  n i t h i n  any two year pe r iod ,  the 

Secretary of 7 t n t e  shall 'hereupon send t o  t h e  foreign ctorporat ion 

a n o t i s o  t h a t  1 t e  a u t h o r i t y  t o  do bueineee i n  Delaware has 

terminated, e t a t l n g  the reason t h e r e f o r ,  Tbe n o t i ~ s  ehall be  

8en t  by registered o r  u e r t l f i e d  mail, addreoeed t o  the r e g i s t e r e d  

o f f i c e  or p r1n~ : ipa l  place of buslneee of the eo rpo rn t ion ,  and it 

ehall state the reason f o r  the termination of ii~ithorl t y  t o  do 

bumlnoas i n  Delaware, 

(b) A t  any t i m e  with in  one year froa the date of the notiwe 

of te rmina t ion ,  t h e  f o r e i g n  co rpo ra t i on  aay  apply t o  the  

Sec re t a ry  of S t a t e  f o r  reinstatement of a u t h o r i t y  to do buolnoms 

i n  Delaoare,  The Secretary of S t a t e  e h d 1  grant t h e  appl fca t ior~  



for  re2nstaLament aftor the eoryaration has removed the 

d e f o u l t  by (1) i f  Ling annul reporte for the years fn  whi,.h 

report8 wepo n o t  filed, ( 2 )  by paying a l l  taxes and ieeo  for the  

years i n  which taxee and fees were not filed, and (3 )  by paying 

for  the use of the State  n reinetateinent fee of $50,00, 



BEARE3 SHARES dim D I m O E  ' PROXY VOTING 

The CornmB%tee ahould make a considered deaiaion 

on the queation whether certain pecul ias ly  European 

practice8 ahcruld be expressly authorZzeb by the Delaware 

statute,  notably bearer shares and permfas ion for 

directors to a c t  by proxy.  

1, Beamr S b r e s ~  T h i s  form of s t o c k  

cert I f 'Ecatos,  analgous to beaker bfxld8, has never 

cisughf or, in Anglo-Amnoican l a w ,  altihough it is 

nide ly  uaed i n  C i v i l  Law syatew , 'ho American sta&es 
J 

au%hoooize bearer slarea : Connect Lcut  and Montana, but 

the= is no ind ica t ion  &hat ttm older2 Mon%ana provision 

(limited to mining ccmg~nlas)  hat been w f d e l y  uaed, 

There are aeveml leg1t;lmate w e 3  for bearer 

shares, and isgee if lcal ly ,  for Delaware 'to authorize 

t h e m .  F i r s t  Bn ppj.nciple, the chief domicile of 

Amarlcan co~pom~5-one arguably should sanction a d e v i c e  

which haa proved useful i n  other paffes of the world, 

Indeed,  this way att~ac2t  s o w  extra-Wnlted State8 

entrerprises to seek Dcdav--re incorpom%ion, and 

would f a c  1lif;aGe uac of t h e  Delaware Foreign Realdent 

Corpora t lon Act ( i f  endoptted) . Second, bearer ahares 

offer tho ufticPa%e In ready tmnafembUlty and In aon- 

venient nominee afock holding. While the latter is 

/ See Appendix, ir~fsna ,  setting .t?or;'%i~ the te.sts 0 2  - --... -- 
these 8tatuRns 



J 
s u ~ c e p t i b l e  to abuaea* it m y  aaiso it .da legithats  uses 

for icssiidents of cow-t;siea which w u ~ i i i l  'cake host l l e  act Lon 

aga.lnart, such a%oak fntierescs ir they could be readily de- 

termined, 

On the other band, bearer ahares d n v l t e  se~ious 

abuse. Their use sverercalv is of ten  intended t o  aid the 
4 

evaslon by concealmen% sf khe share aaseta. Their. 

use a180 hinders adminislraticn of securitLea regulation 

l a w s ,  Vo.i;ing of bearer ahsres if ofeen Itaconvenient, 

and frm the managsmer~t standgsSJlt 1% m y  be undeafxgbla 

t o  have a large number 9- b'o2lng shares w i t h  which rmg.l*nt 

adve~tibement ; and In  scme eases, grocurfng a needed 

puo~wt a& vote may be dWFicult. The v e r y  n s g o t l a b i l l t y  

of bearer shares l e  a disadvantage to the shareholder 

wbo losea h b  sbarea, In ahopt, beeror ahares m g a t t v e  

%he unquestionsd aduan$agas of ~%ock registration6 and 

their w e  would rua con&m~y t o  a J iapos t t l sn ,  evident 

among many bankers and corpastions, to curb the use 

of be are^ bonds in r a v a ~  si fully regU9;emd lnstruasnta. 

Final ly ,  bearer shares are sufficiently alien t o  almoat 

a13 American cosporatlon and inveatmnt aecur l ty  lsws and 

concepts that t h e u  auttmrlzatlon and use could we13 have 

unexpected cariesaquencea In  other braaoba of thb l a w .  

Certainly,  corpo~atioas deuldlng t o  urre t h e m  ouat draft 

the ir  charters carefully to take account of the apecia1 

problem of bea~er ahau)ea, unleaa (as is unl ike ly )  Delaware 



should enact a titd%Ilt0iey provisfon s j  r n l . 1 ~ ~  LO Montana's, 

Xt i a  a~rp;gested, Gherefore,, that the balance 

of convenience i a  against  bearer shares, It I s  doubtfu3 

lf an ovemecles company would corn? t~ BeXavazde merely 

because bearer shares are authorized, or dissuaded from 

doihg so merely because Delaware d i d  not permit them. 

So far as foreign resident  corgo~at5-sns am concerned,, 

the statute: could aas i ly  make clear %ha% %he &are 

struci;um of the corporatfcms remans IntxicC, VIZ.~ 

that If' It had tmaror s h a ~ a s  In ILL= ot?it:7-alul domlcble, 
/ - 

iG need not change wer 3-f it Wkaa up D a h m , ~ - a  residanoe 

Qoing bayorrd &b%~, but not %o %he pa2nt ol blanket  

@u&ho~izat%anr, a a%a&utie could auttmrfze m .Delaware 

corpaslatLoa whose shrehsldars a m  pmbsmina&ely non- 

Oo such non-ms%denb;e), T h b  fomu?,atf oan would, Ln 

prectice, I l lmB.t the device t o  non . A m ~ i c a n  cofl~ems 

chiefly m e d  by nun-seisldents, H(naewgrJ a genes93 

authorlat ion of' bearsr shapes would be undssfr%Ble,,  
t 

2, Uisectors V o u P ; b n ~  A dwtilnct3.we -- .*..I... 

60 vote by prom, aa aharoholbars ao i n  t h i s  country.. 

Not only I s  th is  cmtrreey FO %he tl~adltfoizal concept 

sP a d2rectsm"eting as a forum to exchange idaaa, 

but i t  also P e g a l - 3 ~ ~ ~  dutuy d i~ec toes  end offers 

+! Accep.M.ncs of bearer share8 of farefgn "estdent 
corgamtXasau waew Iqp13.cP4;: I ; 3  the New ';;runnw2.cir 
a%a cfata. 



ciear, $GO, how dlrec$or proxy vo'cing; would square w¶th 

American concep t a  of d i ~ e c t o r s  f i d i c i a s y  d u t y ,  includltsg 

the Nduty of care" and oversight of corporate a f fa l ra .  

Once again, authorization non of director 

proxy voting is alongunl ike ly  t o  attract or repel a 

company cona i d e ~ i n g  Delaware lncorporat ion. This  is 

particularly true since many aseerted advantages am 

avai lable  through statutes (such as Section 1 
authorizing informal director action.  Further authorizat ion  

for d i ~ e c t o r s  2 0  vote by proxy wou1.d add nothing 

genuinely desirable t o  conveniences already avai lable .  



15- 608 a 5858:r *";: f f t ~ ~ c _ ~ ~ ~ ~ g ; ~ ; ~ !  t~:,-,_m:~ L&L,-;~pad to bearer, 
Any ? o r p o ~ a t i ~ n  ncm exis  tf ng OF ti:l~r~!::%' ~ T S F  ~:> ' i '~ : :~ ted  or organized undar - 
or by ~ i r t u e  of t h e  lawn 0-l t Im a t a t e  sf Xontnna,, a d  having et +ttaplf-.&l s t o ~ k  
non-a8sassabRcs and f i t l i g r  pa id  within t h e  moaning of the %ass sf t h i s  
state,,  and lahoee object  or pcar'yoee,. i r ~  whole or in part:\ is to carry 
on tha business  of mining wkthin t h i s  state, shall have t h e  pwsr to  
and m y , ,  by a vote of its s tucki~o ldcrs , .  holding at I ene t  throe-fourths 1- 
o f  i t e  capital stozk,, authorize or provide %or the transfer nad iasue .\ . 
of eerttf tcaess 09 s'i:uck whi:::h s11aB.E ~ ! n t ! .  t l e  the holder  or bearer to 
the ownership of tho name trporl d e l i v e r y  a.nd &.I-t:hout trnnafer by 
indorsement ox. od the books 6311 nuth w r ; b r p ~ r ~ t B ~ ~ \ ,  subject, .  l?~wevsr, to 
&be by -laws of Lhe ';!aryurcntioa~ ,and tha ~ P O T T ~ S L O ~ I U  of t h i s  act ,, but no 
suit;h transfer or isetne aha11 !:,e aade sxeept Q!ipcri su'i4rendar mEB 
aanceJ.lation of t h e  ssr&%$l(:?at~! or oer t i f ica tee  so t o  be tranck'srrsd, 
agld a L L  bearer rsestif it;atas no iast?ad s l l ahP  he \ioLl.vored t o  arnd receiptad 
for on the bonks of the  csmnpruty by "Le etueklaof.~ler or ~ X P J  atsthusizod 
agent at whose request @u@h tsmsfers shall. be r,iade, and thereafter,, 
oo far as the corporat4ion is comcr?rresd,, the baal-er of any such bearer 
nartlf faate shall for all purposcl:lr3, exe:ept that  of hold ing  02f i ~ e , ,  bo 
deemed a etochhoLder sf t h e  ewpony ,, w n i n g  Bred hold lng the nunber of 
ehares of its ,:,apt tnl stack r a p ~ ' s 3 ~ m t e d  by ryucc:h bearor :-ertifiaate, 
and t h s  e t ~ n k  or sharene thereby roprreiaented s h a l l  be 1S.tsled to bearer 
on Qhs  l i n t  of n'tockho8dera ax! other hooYr8 o.i' 8ha (2w\:pwsry,, 

a 5 .- 6o e & 5 356 1 - U o w n ,  gE~@.~&~~9-zE~$.D\7 
A n y  c:arporatio!? &I&!h u h a h  i. hr.;c'w brnc!e!w.i b o n r e ~  u ~ r t h f  5c~lf:es n%y eot...hl . i!:;!,; 
agenaPa8 lac\ other atatee and j ! ?  $araig~a nszanf-lries whereat holders  or 
bearerg of bearer ~e.i.-t,ifi.t2nte:r i?zoy:, u n c l a ~  s;ur?h F Q % U ~ . C S ~ ~ . O ~ B  an tho 
corporation s S m B P  preacribs, I ~ B ~ B . G . I : ( S B :  and deposit th@d.r Ljeaz-es 
cer tif ica'tao of s t u c k  for vuk lisg pitrposaes ,, Bt.ucb :::oi-poraR.Fun sinall. Izava 
the rkgh"lto appoin t  m d  presei:.riltsn t l s e  diatioa o f ,  'Pix t h a  c~np@nnatir>n, 
and reiocve at yel.easure it.9 agont or agents a t  ats,--h c,g~scPen:, und also 
to establ. ish r u l e s  and :reg~t8a,kf oat: for regictertwz an& dop>e i  king 
bearer certi.%"ii:.:aP.es 09 stock, nay at any tiae a iuse  up ar te?-mlrriate 
m y  such agency. Whenever, a% s1:y noeking itP t R a  o'l:or;kl:oJ.dera oT t~u.c%, 
corporatiiarl P c r  election or ~ t ' r t n :  p ~ ~ ~ p c a s a s , ,  a n y  sas3..irt agent &all l aert i f jr  
to the  c u r p ~ ~ a t L o n  in such ittamis an i t  may p)r~~;..,?9-b~-l,, &!Ic~ ~ E I ( ? ? - C  1% 
relgl3tcr~?d, and deposited w i t h  Iri. l iP:,  to Re f i e l d  br/ !18,s u.n::.i.F. ~>&f&ej.ri &he 
meet?.ny; .Yo:. $rrS-.l~:h au:A retgistr.!\ I ion CFIL? CP~po~i1. :; sh32.i; I?e,;ro i3as-n ~ n d w  ,, 8.1 

b@,qr@y , ; : F I v ' ? ~  etc':a%c? L : ~ ~ ' e i ,  ? ~ig:scf ib~.~ag wet:h :?y 3. ts .?aec? iluunbr:. , 
number of ob;;recr reprenera$~ac3,, ;~:kd, datt? of ir;s!x. ,  nnf.! stk~':.i.n@ ,al.rax ~ n i i  
by wtnra dog.r~iir. tr:c! ,. t h e  pparon 7 0  >:.:h;!l\. hrrvc. ~a t i t i  a ~ ~ r : ? ! .  dc?pc~ni ,, rr,?~.y in 
wrl.OLng I ~ . & ~ c ? c I ? . I ? c :  by ~ : l c > h  agent, i : ~ ~ ~ ~ i ~ : . l . i ~ , t  :;;(me asali:~.il~.l.:-~ F : F ? P L I D ~  2,0 I T M ~ > ' c : : ~ B B . ~  

h ern at st;. :f.k rn!:ic: .:,l ill; a:; b.l. c p r l ,  *:.:$ v ~ t : ~ :  t?:, .~ r,hnxne 02 s " i ~ ~ t  
r.enres-;srt:<i.!r! ?>.r;/ ' $ 3  ;..: :;&.3 $ortlsc.-l i<.:e:*t,Z:: !J ,ak,:2 . : : ~ y t f  fi,3ae,:it:1 60 &po:aited, 
and ~ E . I c c ' P " , ; I ~ ; ) o ~  t:7(..i fi~,+sori  t o  r.!J:T:: ;it%: l ,  proxy ai.i,wll 1:s;ve been glvodl Pcey Yoke 
tbs sh:?.rn.a of! ~ ! : , r ! - ! : :  i ~ : ~ > ~ ~ : ~ i ~ : l i F ; 1  jliv TG;; e;Lsy:en- :.:~v.~,i.ll:'iy;.~k.e 0 3 "  i r ) ~ ~ t i f f c - ' ~ t c ? ~ ,  
I.:s ::i?"l. ,,!:~,i:$,::!1'!3 ;..n{! :-,-,:.ng~t t . 2 ~  1 ; ; ;  .?;:~3:-'&; .:.-~k;ma :3 .1 : .  ,.;r!s,i 9r is,&.c! uS, st ! .  1.r ueatdn%.- 
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I t  ehul l i  n o t  b s  xra:;eirsmr;p rue. t I i s t  2ospcratkcaa-e ale 4 : ; ; ~  offi'i;:ertil or 
trustees or dfsectcors tcs g i ve  riisy perooraal a~uf$  ,.c o r  r;rotice by mail 
Lo holders ov bcarara sf such boarex- ost i2 ieates  of m y  seat ing of 
stockboldsrs  for t h e  puryoeo of eleating trustees or directors, or for 
m y  other pa.~*psrse, or s f  any actlorn teken or prspomedl t o  be taken by 
euoh norporation or  1 t s  atoakholdera cr  its trhAf3Laee or L t e  dir%e&orB 
at m y  a e e t d q ,  but such  netlse may, in every ~dase be gfven to ouch 
holdor or bearers 02 bearer usrtf f ica tea by publ i~?at lon in a newspaper 
aa now prowfded by l a t q ,  and shszJ.1 be waahid and binding Every Ia~ldlsr 
of a bes4~er ssrtif'iaate #hall be h e l d  t o  have waived any notfae of any 
etockholders meeting Psr any pli.~*po&ck, oc of m y  action or pfopoeed 
action of %he t?.orparatlun or d t s  s t o u  or trustee@ or directors, 
exeep t by publdaathon kn some, nmv.erynp6m when i '*. brs z'squlred by law, 

15- 6.11 < 5W2) & z j p s f 3 . .  'trotazd 
IExnept as harain prmsvidcsd, atoek OF s h ~ r e ~  of s t o c k  ~ ~ p ~ 6 ~ ~ t I t e d  by a 
bearer ~ a r t l  R1.r-ate! cpipn only be ~ o t e d  or z1apreean9ed by actual productton 
of eue:h bearer certificate a& t h e  t i m e  of voling or repreaentatim, and 
by the  becarerr thereof Iln al.1 craoau Lh&? aaulcml produe~tion of a bearer 
eertkbiaate a b k l ,  so far as the oorpuratton i e  onncerned, be consluf31va 
evidence of tho bearer's r ight  ta v c t ~  ur rspreaent the ehslrep f t  repre#eats, 

15412 (5963) D l l v l d e ~ a d g ~ ~ ~ f ~ b L e  to bearar, 
Dbvidsnde t o  holders  of bearer c , e r t i = a I a e 1 1  only be paid t o  the bearera 
thereof upon prodinatbon of s~auh oerti9LaateaJ excsept where suoh certiZbcates 
of stock have attached to $Asat dividead coupons paysbPs to ktcirdr,, i n  
ohieh ease dio fdends  timy be paid to the bearer o f  the  proper dividend 
coupon upon i t s  preeentatfm and surrender, i~Bthout the produetion of the 
ear tif iulrate t c a  which such dividend eorlpono belonged, 

150613 (5m43 Bearer e a v & i f P s t . e o  ctx~vertibLe into re&eter* 
oert i f iaateo- .  Bearer aertifioatae say at any t i m e  be @ O ~ V B C ~ Q ~  i n t ~  
registered e e r t i f i e a t e s ,  such a o  are am provi d& for by law, upm the 
request of the bearer of such bearer cert%fioa&es, a d  tho sarrcnder 
of such bearer @er&Siluatae to the aorparatfon and the .ea~zoeEPatiozn 
thereof, m d  regi~terad aestPifcstes a&y ahoo be converted and 
exahmged for  becaren. eertbbliaatcas at the request of the owners of su(3PL 

registered nertificatem, and the ercsrr.snd@r and cm~,~eLPatltom thereof, 

(a) 081h'aP'%fgb~~h 1 ~ @ p l ~ @ 8 f 3 ~ b ~ ~  8hr~&5 s ~ & l ~ ~  8 0 t  forth 
u an ths h o e  tharaof aa a$ (&) %he $$as a f  $ssuag (1) The m 

%he aorporat3bmQ (2) a rita.Atement that the oorporae3.on i s  or- 
g?uilz& Wer ':ha lawe sf" t h i s  stage; 191 tha name of bhe peraan 
to wbaae %wenrta&, a &% swst. (41 the nw+ 
bepD @la88 and dea %an of sari es whfecrh ramh 
oest%f%ca%e r q ~ ~ a e n t a ;  a d  (5) th  P@PreBm- 
ted by suob asrtif%aa%e or n wbegmawt Wab &he smr~a are wifilmut 
par waXua', ( QqWaf e auppiyllw3 1 
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In trduct ion  
--Y 

In reoutnt yearm, varl aus weat European nations have enacted e t a t u t e s  

nbicab aileborlze their docaioiil.ary c:orporations t o  emigrate when csrtaia 

erergenoieo epecif l ed  by the  statute occur, For such a corporation, 

''anlgration*" W e 8  the form of a taluaePsr 0% the @orpon%tlon"o r s ~ ~ f r ~ t e r o d  

offic"e ('Veiege e o ~ l a l ' ~ )  froso its domicf liary state  t o  sm?, other Loaatl.nn 
f 

outaide the rage  and 6 iPPos t  a4 the waergency, 3ai tzisrland, for J raetnnce, 

authorlzee a Sfatas aorporation t.o trnnaPor i t s  aogiatarsd off ice  Slqu,a 

canton (to e ~ n t o n  w i t h i n  Swb tzerlhlnd,, or oifft~fdb? the C O K I O T ~ ,  Ne:.hariani?c: 

corporat Z ona can readily emigrate frcm Fjuropa t o  Netherlatlcl~ coXrart i e a  

in the weetern hemisphere, 

The eta'cua of a xcePuga~ co~'pn%ol;ion is far from oloas i 4 ~ v :  E ~ m m S 7 j k  

has enacted a ststuts which maSroo t h : ~ &  prnvlnea n htrst ~ t 2 i . o  for 8 

acquire the spec i n 1  ntnf its of a Ns\ir Rr{!rssuiol? fc'nraf.gn soaic\uai(t r>r~?porn t Si:m , 

Br1af .L~ ntated, i t  dms not baccwl123 a r%dornest.iot' s?lorpor?aticn, for  i t  dmiu 

n o t  ncqraire the pwera of a corporation of the hoist atate but du~Lag l . t . ' i  

reslderac?o there i t  has on1.y f t o  ou!$lu,a.l corporate pnwarra, R?.L\ L2ti oI'JrLc c:? 3 

and (itra+:Lor& en,jtA\y on1.y such nutlitrrity mo t l~ey  hi.id at. honls, i ? 0 1 .  3see 

i t  ket,ontc:? a 'Yvrei gn" cc~rpor:al;f on 6a tho tr~d.ttl.orar.1 A:neriuan HGI~I. :', fm- 

it&! purpose bn Lea?rlng Xta original juh~sdiet~on tm not  t o  do ! J U ~ L ~ ~ ~ L + F . I : . S  Lr. 
R 

J 
the host atate, but rathor t o  acqubrs, i f  poes lh la ,  a 5e. i '~  oud 

peaceful. lucatLon fsm whlah to conduct i t s  eatablio71ed operaLi.ons-- 

f 02 coclrats, R foreign r8eofdent corpora t l on  ~ic!y -axJi.a!: ta W.L~V,.I.' -- 
authorkey E.o do buoinoov 1x91 the host  state, J u s t  as nc COX-pt'atlcsa OF ,. : ,. i . ~  
A soy apply &a etete B to do b u n f n a ~ s  in oQate Ei, 



:-I<.,,> 
I ..' 

a sona*ep t expressed by a s  European stataasnd that  the enLgraQiny 

oorporation transfers i t  reghatered office or ''siege s o c i a l "  to the howt 

etste  for the term of the emergenoy, Thue devcribed.. the statua of 

foreign roaident corgortltion i e  new e 0  Amsrioan lam and doem not u ~ r ~ e a p m d  

to any of the t rad i t i ona l  classes of eorporatione, I t  fa  possible that 

a boat state would, without opocif ic statutory authority frum its 

legis lature ,  receive within Lte bordero a refugee corporation from a 

friendly country; a d  eortain d00bel0a~ durina the Second Jarld War gave 

1AruSted recognitbon to a c t s  taken by refugee corpomtiono Neverthelarss, 

i t  Is  desirable for a potential hoot state ouch as Delaware to give 

epeaSZlc atntutory recognition aad atatus t o  a non-United S a t e s  rohporation 

whiuh in~rokem the l a w  of 1. t s  juriscli c t i o n  of incorporation ta emigrate 

t o  a mafe locale, Such a 1;elnware stattlte shottld clozsely rri~lrh w i t h  the 

teras 02 the Law or decree permittfag a non-WLted State6 corporation to l a v e  

L t o  domlctle, 

Re indicated above, the statute of a host s ta te  such as Delaware 

mould oonflrm the foreign resident corporation only a i t h  the gouors i t  

paotrsssee under the J t i a  of Its  dmicfle  and Fts charter, subject, of oourse, 

t o  cnny BimLtatLans in ternan of Pozbal grj.blie: T'ae corporatf-om would 

have j.ts off  i ~a ia l  or '"rcgistercd" off ice  %n Dolawars, . just s s  a Qoimetf-c 

or rwr ordinary f @reign r:orporatdora doea now, altfror?eh a Eurogeru, corpusat1 onr ' s 

rogJ atered office or r'utege socialw hao a deeper phgnkf i n b ~ l c e  $for L Z qutte 

d i f  ink t e l y  Pi ;ces  kEzu corporation" 8 dcanicthe In general , the Poroign 

re~lden~i: c orpo~uG,!.on"s operations would not he chrurged by ?be segj.si;srrtd 

office trnt?aYer, a11d I . k s  director8 and off kcere ~ o o l d  corrtdnae LC. wercLee 

their gcwsre sa beforo, The statute shouLd, cf coc,;rsa, opooPfLca1 %y 

validate arts  within their authortey, The aeurap%fon i a  that 19 a 



foreiga res ident  oorporation b.8 acbild i n  aaoordance with the  texas of <a) the 

Irr of its jur isdia  t lon  of IaoorporatLog and i to oharter ,  C b) the l a w  

authorislng i t  t o  trmefer it. reglstermd offiw, and <a) t b  re levant  

law of the ho#t state, the  oo:pontioa08 a c t 8  a i l1  be recognLced both 

in tba host  state and i n  a l l  other  f r iendly Ju r i ed i c t ims .  8uoh a 

8 ta tu ta  is not  a device t o  bring aqtets out of its domicile, but r a the r  

e u t h o d  to 1n6ureyfor the  duration of f ts s tay  i n  the ho8t a t a t g t h e t  

Its operations, ccaa go forward as normally am po6elble and with as aide 

logal  recognition as poaaible, 

I t  ohould a l so  be noted t h a t  a foreign res ident  corporation p&ngua 

? 2! u8eful only i n  mergenciea shor t  of al l -out  nuelear mar, I n  order 

t o  broaden the  urrefulneee of the proposed Delaware e ta tu te ,  two addftione 

have been made t o  t h e  ra ther  narrorP New Brunmiek s ta tu tory  provieiong, 

F i r s t ,  the Delaware propowl recognisee memy t y p e  of eaergerncies as 

oecaaions f o r  a corporation t o  be received in  Delaware as A foreign resident 

corporation. Second, i t  a l so  recognisee that Delaware may play host 

to  refugee corporations whose gurisdbotioae of ineorporatlon have neglected 

t o  enact s t a t u t e e  authorizing t h e i r  daa ib i l i a ry  corporations to emigrate, 

Thi6 Report know8 of no euoh s t a t u t e s  in Latin America, b u t  corporations 

i n  thoee countriev may *ell have a s o s t  acute need ' to 1~srve an emergency 

or revolutionary situation and seek saPety eloeshere, Becauoe of the 

oontinuously v o l a t i l e  m i  euation i n  Africa, and tbe possible th rea t  to  the 

Rhode8laa and South Africa, ce r ta in  corporations may seek to t ransfer  

t h e i r  regietererr office@. R#oeD the Delaware s t a t u t e  should, unlike the 



N.r Brumwiek lam, at 1-t leave open the poeaibl l l ty  of receiving 

corporatlona from countrieo rUoh heve not .nroted lmgialation carparable 

to  that i n  8 r l t P e r h a d ,  Netherlando, #to. 

The propond Delaware a t a t u t e  borroma from the N r r  Brunmiok Iar, 

although i t  makefa important aubotantive ahanges in the di rea t ion  of 

&rantor pcoaarodation t o  corporationo needing its bonefito. - w e  

b8 bean ooamiderably a l t e r ed  to  r e f l e e t  establishad American, rather 

thm B r 1 t i . h  and Canadian, legal u#qe, Sinse the Swias s t a t u t e  permits 

a n t i t i c a  other than bwiness corporatione to earlgrate, the Delaware 

propon1 &a gone beyond the N e w  Brunmick Pimitationta eo as t o  peraLt 

Dolawar0 t o  play hoot to  all types of enterprioee which need t o  emigrate,  

Whether or not the Cami t t ee  viieher to  give its statutm t h i s  braad 

aove-• i a  a fundamental policy dealelon; but i t  should be notad that, 

fraa the European stendpoint, i t  would be a large advanao over t h e  Nm, 

Brunmlclc law--currently the only avaiPablo %oat atate*' mtatute i n  $he 

wemtern healsphere (apart poseibly from the Netherlsade colonies), 

u 

p t a t u t o r ~  T e x t  and Remrteroe Notej  

Bectlon 1, -,T&& 

This  Act shall be lmolpn rand aay be c i t ed  as the Delaware F o r e l m  

Reofdent Corporations Act of 1M90 
- ~ . I I - - 1 1 1 1 . I - L I - - I I ) . I - . . - I I - - . I d ' I L - - - . C - . I C m m 1 ~ m  

Section 2, -Osee and In t a t r~ re t a t t on  of Statute ,  

(a) Thlo lr tetute ahall be l i be ra l ly  oonstrued t o  e f f e c t u a t e  as 

earpletaly a0 poaeible it8 purposes which are: 

(1 ) To give e f i e o t  to otatutea  enacted by jurludlot dona 

f r iendly t o  the UIited States of America a ~ ~ t h o r L z i n g  

corporation# of auoh jucl8diotions t o  t ranefer  the ir  regitatered 

o-Zfioeo i n  tlme of m a r  or  other  ererg.nap. 



(2) To preserve the  s ~ e e t s  and property of the  foreign 

corporation #o tar as posolble from impairrent, deatruotCon, 

or confiecation a8 a r e s u l t  of the  emergenoy ooewlpaing 

t ransfe r  of the regimtered of f ioe  t o  Delaware. 

(33 To enable the oorporatlon t o  oontlnue tha aoaduot and 

operation of i t e  buciaess and a f f a i r s  as oonveniently as may 

be pooofble under tha circuactanees; and t o  f a o i l l t a t e  s a t i o n  

by its d i reo tors  and o f f i ce r s ;  and 

(4 ) TO protect  tha r i g h t s  and in ta roe ta  of o ~ i t o r a  snci 

ehareholders of the foreign res ident  corporation. 

(b) In cases not covered by the term of t h i e  Aat, the aowts of 

t h l8  etate s h a l l  formulato and apply rules of decision not lnconsiatene s i t h  

the provlmione of thla A s t  which shall best  e f fec tua te  the purpomas of 

thir Aot. 

-eras Note 

I t  i a  desirable  t o  include t h i e  provielon i n  a e t a t u t a  mbich brsakn 

n m  ground t o  much an extent as thie act ,  in order t o  give tbo courts a u i d a n ~ e  

i n  s i t ua t i ons  rhfch are l ike ly  t o  a r i e e  but which are not eovered by the 

tmmr of the statute. Pn the dislocation f o l l m i n g  war, revolution,  etc. ,  

the  nature of the d f f f i c u l t i e a  are v i r t ua l l y  unprediohble ,  and i t  l a  nppreprlate 

t o  give oourtm @are olear but f l a i b l e  ~taadarde for  formulating ruleo 

of deoision and exgrenaly t o  authorize them t o  work out the law i n  thla aroa.  

An umd i n  t h i s  Chapter, unless the omtex t  otherwise requiree: 

(a) The tern "corpora tionto inaludes incorporated organizations,  

p r iva te  lap, oorporations, whether o r  not orgarabed f o r  bueiness purpoeeo, 

public law oorporations, and partnerships and propristorshiprr, 



R e ~ o r t e r ~ a  Notea 

Thia daf in l t ion  lnvolwea a very important policy judgment so t o  

the oovera#e of the etatute,  The dof in i t lon   her^ presented is aotmrminouo r i t b  

tho ecope of the S w i m s  decree <art, 1) and oovers a l l  types of enterprfrrea, 

both inoorporated and unincrorporated. The New Bruaswick e t a tu t e  l o  olearky 

l imited t o  bualnesa corporations i n  $he Anglo-Amorlaan oense, The 

brwrdar aovorago of the proposed Delaware e t a tu t e  would be more rerponsrive 

t o  Buropeon nae& and would inolude important enterprleers whioh could 

not acquire refugee mtatu8 under t h e  New 8runewick.etatute. On the other 

hand, the  reception in to  Delaware of somewhat unfa~ l i l i a r  types of e n t i t l e 8  

may preoent problem8 tn the of f loo  of the Secretary of State,  but these 

would men t o  be chiefly matters of c lass i f ica t ion ,  If overseas enter- 

gr1.o~ are act ively encouraged t o  take adwantags of t h e  Delaware s t a t u t e ,  

i n  advance of emergencies, etc. ,  many of the special  groblens could be 

rorJmd out, and the etatute revised i n  the  list of experience. 

(b) wJurimdiatton of incorporationw means the e t a t o  under rhoee 

Laws a oorporatton l a  created o r  o r m b z e d .  

(e) A ''Porelgn corporation** is any oorporatlon rhoee jur iudiceion of 

inoorporatlon f a  a jur i sd ic t ion  other than the United State8 of America or  

any of the s t a t e s  or t e r r i t o r i e o  04 thca UnLeed B t a t e s  of AIIori~a. 

pegor ter 8 _No&: 

The def initLon of =foreign corporation"' is expressly A i m 1  ted to 

t h i s  ahapter and does not a f f e a t  the coverage of Subchapter 14. 

(dl  The "registered off lee" of a foreign corporation includes 

regiotared off ice ,  siege soc ia l ,  head off ice ,  p r inc ipa l  o f f ice ,  p r inc ipa l  

place of businecre,permanent of f ice ,  o r  any l i k e  tern lndicat lng the 

domlcile of the foreign corporation. 



Thie def ini t ion is derived from a phraee in Beotion 1 of the N m  

I .. Bruamlok s ta tu te ;  the t e r p l ~ l  phrase f s  added f o r  completeness. Thm 
I' r 

term nregi8terod offloe'' is routinely u..d i n  1'310 am5e in tho 8.18~1 
s . . -. '. . d e a r u s .  

(e) A 'Y orelgn remident aorporatlon" o r  a 'Pelaware foreign reaident 

aorporatlonn la  s foreign corporation whose applieatioa t o  t r ~ o f  er 1 to  

ngimtered office t o  Delaware has  beooet~ eilfor;tivcs. 

R e ~ o r t e r ~ s  Note: 

Thia terr ir oboloucly narrorer i n  soope \;ban Yorei&q oorporatioa.'@ 

The ur% d l r t i no t lon  is taken in  Beutiom 1 of thu New Brrmrraick statute, 

(f)  The %larare registered offfaen of a foreign reeldent corporation 

roaaa the  registered oiiliae, within f)eiaware, designated bp its Or~~iaaJ 

or  emended applioatlon. 

Reportero$ Note: 

Draft 8ection S(a)(B) requires  the akvl%catioa to  designate the locaiton 

sf  the Delaware registered o f f i ce  surd requlrtc..n an agent rer~ident  there. 

(g) The 'Olaw of the ju r i sd is t ion  of in~s>rporatlon'@ of a foreign 

aorporation includee codes, ota tutee ,  decrees, orders i n  aounoil, g x e c u t i ~ e  

ordaru, and goveramental regulations and rules .  

<h) The wcharter*@ 04 a corporatfon 1s thc fundamental inatrumen9 02 

inatrumento, other thsa the l a w  of the g u r l 8 d l c t ' ~  of incorporation, 

governing the b w i n a ~ ~  and a f f a f r a  of the corpora$Yon, and includefa, without 

Ilmltation, a char ter ,  o e r t i f i c a k  of Bnoorgoratlor, o r t i c l e e  of incorporatt~n, 

a r t i c l e o  of ~reer~ent ,  a r t t a l e s  of psrtnernhlp, oodrb of regulations, and by- 

lams. 



The contras t ,  common t o  Anqlo-American and fo re ign  l a w ,  between t he  

corporation law and the  ohartar, appears both in the  N u n  Brurrsaick s t a t u t e  

and the Grise decrees, 

f S A) Tha tern **of fleers and direc tors** ineludea,, bmeiden sueh persona, 

t r u a t e e r  o r  marragsrs, partners and -gin@ partner@, and all other  

psraoas performing funotiona equivalent t o  thoee of of f i eera  and d i ree to rg ,  

-ever namod o r  domeribed i n  any re levant  Anetruneat, 

Reportazro s Note 8 

This tam must be broadly defined t o  lnalude fog managerial pereomel, 

by whatever name or deeeriptlon; and i f  the strltuts is t o  apply t o  

par tnerahipe and o t h e r  un tne srpora tod groups ( sue def iai  ti on of *"corporati on" 

In crubacaotlon (a)), an approibriate rsfercrploe shoilld be made. See Swiss 

decree,, art, 2, 9 2, 

333 The tenn *eaharbhotr2ereo lnrladas, beoide:i a shoreholder of an 

incarporatmi business en te rp r l sa ,  tho boldor of' a 'a.c:~meflcial in t t j reot  in 

any other  type of en te rp r i se ,  whather or not incorptl.rsted, and i n  the casle 

of a non-profi t  eorploration t8.r asoocttatiar i t  iscLud~'3 a member of the  

corporat ion or aesoeia  t ion ,  

Reportero a Not-9: 
\ 

Assuming the  deeirabf J i  t y  of making t h s  s t a tu to ry  prwf s i o n s  

avai 1abl.e t o  uninoorporatec and non-prof i t under talcingo (see d e f i n i  e l  on 

of %orporcation'@, oupr.r, :r,td Reporter':@ Note there to) ,  tLo tern ahareboldgr 

muat. be defined with spprctpriata breadth, espaotal ly for ure i n  Section 

7td) and Seation 8, - - - - - - - - - - . . - - - - . . - -* . - . " -  U C I . I . . . . I . U L - O L . L C , - Q L L . U - C - -  

Saction 4, Autho~Lt#y of For-n Cor~oration to  Beeme. .q Delaware 
a e & n  R e s i d e ? .  Corporation 

<a) Any f o r o i ~ n  resident r~orporrstion may, by @oaplim~.ic si th 



Seation 4 of thie A c t ,  tranefer i t a  reglatored of f iQe  t o  Delaware and 

beoame a foreign remident oarporetion I f  the l a w  of i ts jurisdfotion 

of inoorporati(m peraltm i t  t o  t ransfer  its regietered off lne i n  order t o  

protmot l t o  a m ~ o t s ,  r ights ,  or in t e r ea t s  (1) i n  tiam of war, invasion, 
. - 

Intonrational aonf l io t ,  revolut&on,, other aaergency, or (2) fo r  any other 

r u o o n  permitted by the law of its j u r b d i c t f  on of incorporattan, 

fb)  Although the law of i t 6  Jurlodiaticm of. inoorporatlon dasa 

not provide f o r  s transfer of the regis tered of f iae  of a f o r e l m  coxporatlon, 

6uah a corporation ray nevertheleae, t ransfer  itr~ regis tered ofP1ce to  

Debmare and bgeome a foreign resident corporation i f  (1) i t  he8 furnished 

tbe iaforrratfm required by Section 6 of th i e  Act so far as the c l r c m -  

mtancod) 09 the owe permit, (2) i t  8-6 t o  t ransfer  %ta regis tered 

o f f i ce  i n  order t o  protect  it8 asaetn, r ighte ,  or i n t e r e s t s  i n  time of 

war, invasion, in ternat ional  confl lgt ,  revolution, other emergency, or for 

nay other reason not  tnoonefetent with t h e  publie policy of the, United 

8 ta teo  of America o r  of the state of Delaware, and f 3) the law oi i t e  

ju r led ic t ioa  o f  incorporation, as i t  existed immediately pr ior  t o  the event 

occasioning t h e  transfer of tho registered off lee ,  d id  not expreeeLy 

prohibi t  a tranefer of the registered ogflce  of the fore l@ corporation,. 

14) This A c t  @hall not of i t s e l f  preaLude a foreign oorporatfon 

from incorporating ss a daaeetio corporation under t h i o  t i t le,  

*rmer a No t0  : 

Bubeeotion (a) au tho rhes  a f o r e l m  corporation t o  become a DePawara 

foraign resident corporatfon i f  the foreign e t a tu t e  pennies t h i s ,  and 

s t a t eo  reaaone whbch taubetantially accord rrsith the  scope of pemfssion rrnder 

the Swiss e ta tu te ,  See a l s o  Section 1 of the Hew Brunsufck Rat. Subseation (R)  



i e  dealbyled t o  extenrr cne Denef its of t h e  Delaware etatclte t o  toref gn 

Jurl sdSctlone of fnoorporat ion 
oorporatlon rho89 i have not  spsclfloally authorieed transfer of tbe 

registered o i ' t i c ~ ~  Althougb moot west European nations have suck onabLin& 

legislation, t h i s  is apparently lnot t r u e  of many countries (Latin AmerBca, 

f o r  Matance), I t  would eeepp appropriate for Dolawnre to  receive corporatkona 

from muoh land8 unless the law of t h e  domiciliary country was, at the t h e  

of tranoier, obviously hoetile to much transfer, The New Brunmidk 

statute does not apeef f ic?arlly deal 19 P t h  th l  o problem, b u t  i trr car& ul word lag 

o..alngly leaves open tho goes ib i l i  t y  t h a t  N m  Brmawlok could play hoot 

t o  r foralgn aorporation Aespl te no epeclf i ; i  author iza t io r~  in  the l a w  

of i ta juriacUot1on of Lnoorporation, N o  gcod reason apper~rs for n o t  

mpeaifloally a i~ tbor ia ing  Delaware t o  play h o t ~ t  in  Pike circuestancem, 

I t  t m ,  of courre, oesmcbd that no corporation can transfer i t s  reglatered 

offie. i f  thla would vio la te  A m e r i c a n  foreign pe>licy o r  I)elarara publio 

poliay * 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - =  

Section 5 ,  M i , c a t , i o n  of Foreign CGraorai.ipn t o  Beeone 
a Foreim Resident Corpora&o!km -- 

(a) A foreign corporation may, at  m y  L K ~ - ~  f f i r~ an appla zatioiil 

t o  beoame a Delastlre foi-oipln resident oorpoiratfon, sottdng forth in the 

En@lish Language the f ollm in& 1uPorinaCf on: 

$1) The n w o  of the foreign corporatlon, together a i t h  an  

Engllsh translathon of its name. 

(2) Its jur tadie t lon of  i ~~oorpo ra t i on  

(3) A referen00 t o  the  la^ of its jurlodictfon 0 4  in~=o~por&'cla.  

authorlrsing the foreign cor*poratlon t o  trsnsf er 1 tr .  

registared off loe ,  

(4) A l t o t  of the offioers and di rea tore  rho  are t o  8\-t~ue 
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the affalrs of the  foreign resident corporation, toge ther  

with: (A) a ata tecent  defining the authority rh ioh  the 

dlreotoro and uffioerrp e h a l l  have in the operation of the 

foreign reoldent corporation, aad (8) a o ta tmon t  s o t t i n g  

forth the prooeduree by whi oh uuoceulor off icere and 

d i r ec to r s  are t o  be elected o r  appointed t o  fill any vacancy, 

howeoer occur.ring, among the l l o t e d  dLreotora and o f f i c e r s ,  

( 8 )  A statement of t h e  nmberr, e1ae.c~~~ and character of the 

shares nhioh the f orsf gn realden t corgiratlon i o  authorized 

t o  i s sue ,  and tho number of outstanding shares of each claem; 

or  i f  there are no ehares, a statemeat 0:' the proprie tary 

interests i n  the  oorporation; or ,  where yy rop r f a t e ,  a state- 

ment of the  c h s s e e ,  number, and r i g h t s  of ~~ernbers. 

(6) The addrema of the propoeed registered office In 

Dslaware, and the  n8ma amd address of the ag61t with in  

Delarare of the foreign resident oorporation uion whom process 

or no t ice  nay be served; and an undertaking t h a t ,  i n  the  

event tha t  process or notice cannot be se rmd  rib! due 

d i l l  gene% upon t h e  agent, service pay be oado upon the 

Secretary of State of Delaware, 

( 7 )  The date when, i f  the application f s aacepted f o. filing , 

the  foreLgn corporation a i l1  become a foreign r e s iden t  

oorporation, 

(b) The appl icat ion e h a l l  be accmpcanied by the follwling docmen'. ..r, 

in the or ig ina l  language and! by an Englieh t ranela t ion i f  any docraomt Is 

in a o t b r  than Englieh: 



( 1 )  A duly authentiaated copy of the charter of the 

f orctign resident eorpora tion. 

(2) A oopy of the pertinent portion of the law of the 

juriadiotlon of inoorporation under ahiuh the foreign corporation 

in incorporated, 

(3) A oopy of the law of the juriediceion of inaorporatisn 

permitting a foreign corporation to transfer t t s  registered 

office oi~teide the Jurisdiation of in~orporation. 

(49 A certifteate froa the highest di~ioaatic or conaular 

off icial accredited to the Uni ted States lf America coneenting 

to the transfer of the registered office L\' the foreign 

corpora ti on, 

(c) The application shall be aecampanied by a certif~~ate of a 

member of the Bar of the State 02 Delaware otating that, ln tic opinion 

of ownoel, the applicant foreign corporation ie entitled to a p ~ \ v  for 

status as a Delaware foreign resident corporation, and that its a:ylfcation 

ooapli es with the requireaents of this section, 

(d) An application need not be aaompanled by a list of shareh:dare, 

(el The appliaatlon, aooopoprmying docmenfs, and certificate of 

counoel shall be delivered to the Searetary of State for filing. Except ?a 

the case of a postponed effective date as permitted by subsection <gIo ths  

goeretary of State shall thereupon fit8 the documents and shall Lseue a 

certificate that the foreign corporation is a Delaware foreign retaldent 

oorporation as of the f i l i n g  date. Tho certificate of the Secretary of 

8ta ts shall be reeorded in the county in Delaware in whlcb the registered 

office of the forelm reoident corporation 1s located, 
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f Except i n  the base of a poetponed elafeative date a8 p n a f t t e d  by 

oubmootion (g), upon tho iilinrg n i t h  the Secretary of S t a t e  of tha docluaente 

roqulred by t h i s  nsction,, the foreign corporation l e  a Delaware foreign 

realdent corporation, notwithstanding any failure t o  record t h e  aert i f icato  

in the couaty i n  which the registered office of the foreign aorporation La 

located. 

(g) I f  the  effect ive date of the application is poetponed to a date 

aubnqwat to  f d l i a g  n i t h  tho Seoretary of S ta te ,  the f ollwing provSsions 

oh1 l apply : 

(1) Notwithstanding subsection (f) o f  t h i s  eectton, the foreign 

oorpotstion doe0 not b c u a o  s Delaware foreign res ident  c o r p r a t i o n  

until tha effective date specified in the applieatdm, 

( 2 )  The application, all aceojnpany tng docmente and *he 

c e r t i f i c a t e  of eowael 6-11 be sealed and held by the Secretary 

of State in  seorerfy, unZess any law of the Vni tod States requiz.eo 

dlsaloeure,  or  unlee~ t h e  foreign oorporatfon h s  expreesly consented 

t o  public iillng pr ior  t o  the e i f e o t i v e  dote. 

(3) The foreign corporation at any time pr ior  t o  the effeutLve 

date ,  may amand i t e  appl icat ion,  may withdraw docmenta ~Srsady 

f i l e d ,  and may suba t i tu te  other documents fo r  tho- withdrawn, 

4 The foreign corporation sball keep stata~renfs An its 

appl icat ion and acaompanying docunrenta ourrent so as t o  reflect any 

ohangee sirbaeqwsnt to  P i l ing  which mould make the statc~peiits in  tho 

appllaatton or doe~~mcsn'ts nr$.sliaading. 

( 5 )  On the ef Pective da&e, the  Bscratarg of BtaPe 8halL 3seus 

a certificate that  the foreign corpaeatlon i a  a Delawre iore lgn  

realdent corporatlon, 



50) 
. . 

(h) An sfiectivs date for an application may be etated by 

raferu)oe to the oondltioaa and oircuretancee whose oocurrsnce w i P h  make 

effeof ive a transfer of the regLetsred off ice of the foreign aorporation, 

Notificatloa that the trsnofsr 4?m become offsctive may  be^ given by 

tmlephoae, telegraph, radlo, or euoh other means of cnnlpunication as are 

reaoombly available. A sthrtaent that eifectivenesa will occur autmaticelly 

18 sufficient if the application apeolfically atatora the cireuastaneee 

under whioh a transfer of the regiatered office wI11 automatioally occur. 

Resor terym LN&: 

Gectlon 5 oets forth in detail the rsqulrcnents for an appAieatim to 

become 8 foreign realdent corporation (subsection (a)), the neceemry 

exhlbits (eubaection (b)), and the required certificate of counsel 

(oubnectioa (a ) ) ,  together with provisions governing fillnu and recording 

(mbsectlon (e)), and the effeetfve date of the applicatlon faubeectlona (f), 

ig) ,  and (h). 

Thfa section t s  of ottbotantive sign8fieanoe efncc~ the a o t  of *Piing 

the application csffects transfsr of the regtotered offiee $0 Delaware 

and &hue creates the statup, of a Delaware, foreign rasida~t corjmrzrt Lon, 

Hov~ver, by permitting tho oifecilue date to be poseponod beyond tho f i l t n k  

date, the rrtatute enables corporatdona to take all nscesrpary steps Ln 

advanoe of any emergency, so that, if some event occurs, ths tranef er 

can take effect by a simple r.ct of no*-1fFcation by m y  reasonable menno  

of ~0amunication, 8- euboeatlon (h3. Trmefer nay take placa autoaatFcaBlg 

--a right which ~ q p  ba most important d f  oommuaicatic~no are interrupted. 

Sea 61ubsection Sh). Although effectiveness rrmay be postponed Lknder the 

N e w  BrunsnLok law,, the Delaware draft statute i o  sore complete in dealing 

with thls important prohian. Like New Brunsalck, tilo corporation m y  insLeE 

upon aocreey of  document^ prior to an ef%ective date, 
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2K)8 

Tbe  required eontento of the epplieatioo <subsection <a)) and tho 

nmaurrp aeearp.ayfng door~reatrr (submetion Cb)) require no special 

explpration. Subseation ( c )  requiree a Delaware at torney t o  include a 

c.1rCiflcat6 sxpreoaing cormnrlOa opinion on two points :  (1) that t h e  

foraign corporation hnss etanding to  apply f o r  atatue ao a foreign resident 

corporation, e s d  (2) that  Its appl icat ion moate the forma2 r e q u i r ~ n e n t a  

of Bectfm 4. Pt Fa believed that these opdniona are not inappropriate 

for professional s t s t m e n t ,  and that they w i l l  be a substantial a i d  to  

tho Secrotaxy of S t a t e  in  ;ldminietorfne; €1 new and untrled type of 

s t a t u t e ,  Certainly, i t  is asstated that Delaware comocl. Hay, if deeirad,  

meek supporting opInLon frrl l  other attorneye =pert  i n  ths l a w  of t h e  

applicant  .oorporaLionO~ Jui:;.adictlon. - - - - - - -  - - . . . . - * a -  c - - W U - L . . I I - L O W L . . - - 4 . - Y - . I . W - -  

8action 8 .  Powers G !  a Porel .~n R e s i d o n $ B o r a t i o n  

(a) A Rl~reiga rsrsidl~at oorporation ohall have and may exercise a.lA 

of the pwero granted to  1.' by its char te r  aad by the law of Its 

jurisdiction of Incorpar;; .ion rre uruph charter and law cuxie ted framodiatnly 

prtor t o  the b?t(inning o. the sar, invasion, revoAution, Lnternatioaal 

oudf L i c i t ,  emergency, I r. other cevonf: which occaslo~aed the trannf ex of t i r ~  

reglatered offAoo, 

Ib) A foreign q.?aidsnt corporatLon m y  cexeroi se its powers ctnd 

conduct i ts busineee CJ id nffalrsr at any plaae within o r  wl thout Uelaworsr .  

~ a k d i t h e t a n d i ~  say osovieion of the law of i t8  jurisdict$oar of incorporateon 

or  of l t a  char ter ,  1 3  foreign corporation or formign resident cosporatfon 

shall. t ransact  i n  i'3larw8re any buafnese whloh a corporatlon organbed  under  

the laws 02 Dolaw t :e could not lawf ulky transact i n  Dalnware. 
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(a) A foreign resident corporakion shall continue to conduct ita 

bueinesr in  t t s  corporate name or i n  a name which is am Englieh translation 

of i t8  aorporats name, but any ame so uoed aPla1i be f o P P o w s d  by tho words  

Voreign Resident Corporation, Dgltamaro" or by the abbreviation "P, R.C , -1 * 

Beporterus Note: 

Tble seotion Is conratructed froor scattered grovltrfone of the 

N e r  Bruswi ek Act, tqether attll asveral clauses not contained in tha t  

statute but derrigned to elart27 sozae i seusa not x!.sohved in Mew Brunmick, 

Subseotion (a) preserves to the Belaware foloign resident corporation 

all oorporate poaer~ granted in i t o  J u r l a i e t d o n  0;' ineorporatfon, and 

marsurea these powers by the state a;? the lam immediately preceding 

the mergoncy. See Section 2 o f  the ?dm Bruym.aick A I I ~ ,  The proposed 

Delaware statute, unlike Hew Brunsnoiolr, diatinguPohes corporate powera 

(Saotion 3) and authority of o f f i e e r s  r,nd directors Il&r~cticm 6) for 

separate troatment which better aacorda wi th  the organiration o f  American 

statutes, 

This Report considered, but decided agatnrae, addin& a further 

alaueo granting to all hbe-are forelen roeldant @orporati?ns the ssnie 

porero a@ domestic corporatione: ~ O S E I E H B ~  UT.Les6 a particu1ai- poaer raoulld 

be inconsistent with the corgo~ation~r: charter or the l a w  of its jar- 

isdjction of incorporation or would vi:later Deb~arc public po\icy. No 

such provision in foru~d in tho Nm EJrcarsai ok A c t ,  Granting the T u l l  

panolpy of oorporate powers arguably would L r t t~ac t  forelm corpcratbons, 

and eapeaially foreign eubeldiarloa of DeLaenre eatsrpriet9s, parlicularly 

i n  vim of the atore J.f.mited prosrisfoaa of t i r t  Nm Bruamisk  he. On 
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the other hand,, t h i s  provision seema inaornrmietent with the  thaory of  a 

forolgn realdent corporat ion e t a t u t e  whom purpose i a  t o  reaoive  the foreign 

corpora t ion  i n  t he  hoeit outate with  i t 5  corporate power@ and s t r u c t u r e ,  &s 

nearly i n t a c t  as pooeible, Sinoe the O.iso statute--presumably t y p i c a l - -  

doeo not reaognize the  powsibAlity of any such m o r e t i o n  of a o r p o r a t e  

pncbrs, but i n s toad  r e s t r d d t a  corporate eetllon i n  the new d o ~ l i c i l e ,  a 

wholeeale grant  of a d d i t i o n a l  pooerls by the Dr laware e t a t u t e  might be 

rmgarded by f o r e i g n  juri8dictions as an undleoiirzb26, f ea tu re .  Even wlitb 

the a u e a t e d  llai t u t i  one on theeo additional peters, dl restore and 

o f f i o e r s  of t h e  foreign reeldent corporation wouli p~obrnbly be uncertain 

whether exercising a p a r t i c u l a r  corporate pmar ou:stds the  char ter  and 

the l a w  of the o r i g i n a l  j u r i s d l e t i o n  would conf l i c t  w i  kh korzE p u b l i e  

po l i cy ,  

Subeactton (b) doeo fmpoee one neeoasary IliaiUtfon: a foreign 

corpora t ion  m a y  not do fn Delaware any bueislelsra which a Delaware aorporatkon 

could n o t  l e g a l l y  transact, i n  t b s  state, TbLa formi1lwt8on ie sugerlLor 

t o  t h e  approach in New BrunsaiekOs Section O wbi('h so .c ld  seemingly 

outright b a r  a foreign corpora t ion  iron New Brean.13tck if lome of ite 

oorpornta purpoeela are ones for which o aaaestdc eheeaprise .-auld be 

eetabl i shed.  The Ilelawsre provia ion wauld a.l.Pu.s the state to hast 

to any foreign corpora t ion  but would bar i t  i r c ~ ~  doing wlthfn Delaur, re 

m y  buofneso which o Delaware enterprise could  20% as, Thfrs mould per~te  

t h e  fo re ign  corporation t o  do i t# bueinecas mywht3re alsa in the  w o r l d  aUh_t?t, 

of oourse, t o  limLtatfonrp i n  the 1z.w ar polkey of? R t h i r d  stales" ohere 

t he  corporatf  on may aotuailly do bnme;inemrrpr, Thue, D%hawarre m w  have r a S o R  



3a:t 

preelude a Swedish corporation from pursuing cer ta in  ao t iv i tLes  In 

Delaware, but no reaadn to  preulude i t  from doing so i n  Brwl1 i f  

BrraiAian l a w  and policy p e m i  t thie. 

lubaoctian (b) expl ic l  t l y  recognlzee that  a f orebgn roeiden t corpora t ion  

ray oonduot dto a f f a i r s  at any phce  within or  without Delaware, 

Subsection ( 0 )  spec i f iee  conditions on the use of the acrporate 

name and, l i k e  Ng;l Brunmvtiok Section 4, requires  diecloeure of its new 

baction 7 .  Directors and Officers of Porefgn 
Remident Coruoratlon. 

<a) The d l rec tore  and officers of a foreign roslidant oorporat ton 

mhall bavs such author i ty  as is specifAed i n  the statement required by 

mubsection (a)<4)<A) of Seelion 5 which may 6ramt t o  the3 any authorPty 

which rae  or might h v e  been granted to  th?m under tho char ter  of t h e  

foreign res ident  corporation o r  under the Law of its jurisdiction of 

incorporation a61 much char ter  and lam uuti3tod lmmxilately prPor t o  the 

b e g i ~ l n g  of the -JVW, invasion,  revolutioli, in te rna t iona l  oonf l i e  &, 

emergenoy or o ther  went which occasioned the transfsr of the registered 

off ice, 

< b) In partlcctlax, but wlthout limf t ti\g the author i ty  recognized 

by euboootion (a) of t h i s  meation, dfreo tors  >f a f3rsign resident 

corporatfoa dm11 have author i ty  (1) t o  acquir-a, con t ro l ,  use, and d f  epose 

of any property received f o r  o r  t o  the accomf, of o r  h e l d  i n  the name 

of the  foreign res ident  corporation, p r i o r  or eubaeqognt t o  the  transfer 

of i t e  reglatered of flce t o  Dolaware and (2) ;o make contract6  and o t h e r  

oblLgatLons binding the foroign reoident corpnration, perform o r  130aeure 

the perforaance of contracts  o r  obl igat ions  of the foreign res ident  



(d)  DRrscLi?x . :~  aay 7raLe -!o a.ct isy gfioo:q7 5.f >$za charter drr law af the 
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a;sg btv:derlds J(S? <j't;h$y d . t ~ ~ ~ * j a b ( ; ( ; j , ~ , : ~ :  ~>.: i  <:.21&?.?3~ j>r kptni.fi~s\?pje F30nd~ ~r 
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8ubwtAota <a) r.ao(lrpiqp$ (the authority of dircrotorr, end officer8 

.ad off i cwa to bend& property and pako eontractm, Md a r g r n u l y  

m i 1 1  be upbeld. Not only\nhPuld. $49 Delaware uuurt8 reajmot muoh ootboa, 

bat a major p-m of tha rtatrste do tbnt -third utstemm w i l t 1  also siwe 

full ruooqaition to  aeto WIsn by the direator. of the fyreim reaident 

oorporatlon. Cosspera Andorson v. vIt N V T 289 #.Yo 

Ul&r subsection ( a )  directors and offlcerm RW talre action within 

or .I thoat Delaware. Cf. Seotim OPL of the Gaer~eral Corporation law,  

forvlgn realdent corpotatlonr would diepe l  any doubt that, at luut aa 

t o  euah oorporatioae, th i s  form of dirootor action, ordtnartlp reJected 
. . 

in Amerrlean guriodletlonm, would not vbalate pubile policy. 

Subssetion [ c a )  Is o f  aa9,jor iaportanca. Beegd on New Brranmick's 

! Sootion 10, it ~ r e s s l g  pemfi ts af tbholdlng of dividamds and interert frm 

p.r#oam otharmise antAtleb to i t ,  if two-thb6s of the diree tars  cooelado, 

thrt the rmiplent doe8 not hawe the " O i r a l l  bmePLcPal rareq* of the atoney.  

Th. mlanare statute i o broadsr than Mea Etrunmick, for i t  a p p l i e s  both 

t o  intmnt and to dividanda, and i t  require. s two-third. r&,her them 

a rmeurisoua woto to ~ithaoPQ ddvidegds. FarrtBennora,' B O  e l h W t o r  

any quemtkora an ta thea neoesleity of a n g  indiwtdinal decbobone on each 

potential reoip&mt, by gelra~itting the dirortore to act with rmgecQ: to 



clalsnz~rr ~f ai~~-%~aBoAdmrs, r'ncAis,dlns{  law+-*^ o'f p?rNr l r l  y < f . i ? h ? ~  a d ~ m j i r p B ~ d  

cooxierg. or t. r?arkf.c 1.3. L9a.ackor@ nl . tspl.l::crcrr 'icrr ri!ivp Cf~l;ddr~ ( m b  AV tffiraaet 

rritbhelcd, 

L?.k3 HIm brWmlck, th8 pFOgch ;3d ~ ~ l a w ~ t e  1 t a t ~ B 8  doe8 no& go 

further fn deabirag with the detail@ of director action, -o quormD 

vote (except on wbthhobding dfvldewda doclarad), relimes an records, 

breach sf' duty, indmnific&&tfon, an6 so on. I &  Ls kef8eved that (19 

tBBm 8s b a t  Xsft to the terns of t h a  ehcw&sr and $an of the orIgFaaB 

;Bwhsdictdola, and (21 f %  there are sfll@at or mbBgkllsu@, the  gfobB@~ale would 

beat bs reeoI,v@d on a caste-b:;-ease basba. Too many deata88ar aovlld be, 

of Poreban Br~we i?.ad e h a r t ~ ~ o .  

- - - - - * - - - - e - - - - - - - = a -  - - - - - - - - - - a m  
weat t boa 8 ,  ~~E~&~g>&~g,-~f-g:2zq~&2-~s2~~ent Co~orat ion.  

(a1 Tho e;S?a~se or a barcelgm ~os$.&~".$ sorpo~~laftow say 'k %a bearer 

or ssgi@t@arad iom, axr partat t t ed  by tho law, sf Ets jur&m¶bctioaa of 



(rt) lbtice of moattwu of dmrobo&dero of s fo ra im resident 

aorporrtion need nat be mailed o r  othervilra given t o  any mhareholder of 
ws thlWM0h 

raaord rhome addrerra &a r i t b i n  any t e r r i to ry  normall mall arervfae with 

tha United Stat08 of Aarsriea has been interrupted, or if oaammiealtion 
. . -.- -- br 

I8 made unlamful by any law of the United States of Anrerica o r  by any 

rula,  regulation, proclamcrtion or execnutbate order Losued Under any mu& 

hw. In such circumstances, the foreign raolidemt corporatfon s-21 have 

no duty to apply t a  m y  g o v e r u m t a l  authority o r  agceney f o r  n Bicenea or  

permit td give mu& notioe, FaI1ure to give nsatiatg whenever oxatwered by 

thSm auboootim &all not invalfdste tho raeothng o r  any aation taken 

a t  the me. tine. 

(9) A t  aap aharsholdaros meeting, tho ~Plorreholdero present in, perooa 

o r  regrennted by proxy shall ba deemed o quorum. 

( f )  No action sBanU $0 taken at m y  meeting of mbrehoiiderrp { B d  

t o  replace any direotora o r  ofPL~optp 1 1 1 m t e d  QB requirsd by s & 8 e e t l 0 ~  ga)(4> 

of Sootion 4, or ( 2 )  to alter or  change the procedurere by shlch euaa~aaor* 

directors  and off iaers  are to  be s8eetsd.r)r appointed to f i l l  stareanc%ee, 

anong the l i s t e d  dPrectorn, or (3) to l l i m % t  or aleor tha, ~~fkn0riQgr 02 

the listed direatorm sf t b t r  oucpceaoore. Sueocssr3o.r direatork and r*ffbeorc 

m y  be elecQad or npgotnted ot ra ncaotfng of ehmrehokd@ra tf and a.3 f u r  

ao the statement Mquisiad. bj rsubrrectian ((a)[4), of Section 4 author izes  

the shareholders t o  take auelr action. 

dtrectoro and ufdissro  or to  fill v ~ @ b ~ a ,  any &nccmbnt dIr@etorn 

or offimr, or any ~Ba~reho8dar wAth&n H ) @ . ~ W ~ P O ~  say apply to kha C o e r t  

of Chancery for appropriate relief'. Approprfate raBhe% Ancltudee, btz% f a  



not  ILnAtud gos (1) 81% order cormvomLn@ cn nemtfng of eRaroholder8 to elasrt 

-.wr d i m t o r 6  or  off icoys o r  to S l U  vaaenuleo, and ( 2 )  pa order 

appohting a muaca8sor dirqc-tor yr, oiflcar e i tho r  for a liritadl or aa 

ladofinite jmrlod of the. 

( 8 )  Ma inombane d i r ec to r  or of t i ca r ,  or any .hore&older, o r  

t& Wr~taZy of S a t e  amy apply t o  t b  Court of C3aancery for an o r d e r  

I rrovlng a Blmted d i rec tor  or ofticasr on tho around of di~honoaty, 

f n u d ,  or almfommce On oPPAce. 

{h) Any action M a n  at a aPlarrehold.roO meeting h e l d  hn accarBcPnoo 

wlth the provislonm of tbi8 section ahell. be deeaod the aar of the forsign 

ramidmt carporiation. 

&pccrtarrg r No tee;_ 

Thle section sets f o r t h  mia9ataa rcequiremnts f o r  act.Bon by ahare- 

boldere. Wer the def in i t ion  in Seothnn 3(5), the tena aharebolder aaabsne, 

m b v n  applicable, a mber o r  pjrtnar o r  holder of a burofiolal in%errset. 

&nee, thin eeotion may tm uuad t o  va l ida te  ac t ion  taken by smterprtsesr 

other than corporat Pone. 

Bubaertbo~ (b) Lo the basic requfsment that ~MrehoPdesr m @ e t i ~ g s  

be hold lf rasqlnareca by the curporatlonoa char tor  o r  the Paw of b e e  original 

ju imdiot ion;  mleaa so required, i t  1s not intended to impose 

obflgatton t o  hold lasetln@o. 

Buboeotioa (b) through (a) e t a t e e  various r u l e @ ,  nost of th- 

c tmparab le  t o  provicliono i n  U m  Brwmiokos $@ation 7 ,  governing de-la of 

tha conduct of aeetlnge, Thaeo are permimsive and dmslgnad t o  f a c i l i  tat0 the 

conduct of meetings rather than regulatory or reo t r ic t ive .  Srab8ectton tc) 
$ 



1. eapafkble to #eaticnr 211 of tho G a m e d  Corpora%Aon &am. Bubetactiors 

(4) didpcbhcue with notiae of e a a t b g s  in Lengwqga L:&?m from New Brranmiok 

8.otiba 7 and &sotdon 290 of the Delaware 8tatub. Subemction (eBoa 

provision that eharoholderr pkosaent eonat8tute a quorr~r odopta for foreign 

reaideat corporations the anaimt c m o a  law rule for shareholder 

quorras, . - 

8uboection (S) Le reatrdcttva but protective0 for it grohlbxts the 

mharuholder mee1;inga frum or?ating &he Biated dlractors and officers m d  

e&n#lng the prorcebures erpeaifIe9i Lrs the basic i n u t r m ~ n t s  ffPod with the 

Swretary of Seats. Thie prateeta tfsQ eorporatforo frm actton taken by a 

hoetile body of shareboldero whous efforts alight be contrary t o  t6te best 

interests of the coi-protian and t o  the ekarter and la- of the orf.gimB 

jurisdiet ia .  I t  also Iteips to  stabbEfse t l h ~  pa i tkon of Qhe director8 

and offlcars tu & perf& of great GunaoIP nad urmaf?rtrsinty. 

Subeectim g f )  &pea bayoad tho M e w  Br*slaLssick statutca An ropsoifying 

a judiohB proaadla~r~z for electln: or appolntdng succeseor dirsatore a d  ofPEcol 

if the bas9c iunf-:rs;snta f i l e d  with the ~ B ) c P Q ~ z & ~ *  of State do not BO 

provAdu, or 12 t2ay do not carer a partiara&ar ease or aitrsathon. Glneo 

i$ iin i0)poi~mibLr to israeae ehather the stated groesdoxes sill bs adcrqu.ats 

i n  aPZ. ccl~crr,~+Woacsm, it  ics certainly lsirse to resognise 8xprcioslLy suss 

pcraer in tb, Delaware courts to m e e t  re~prurtielpted s % t u t l o n a .  

f3ubr,eoticm (g), uitbout countorpart tn New KSnmsllsPlek, atztbrordzoe 

eppBlcmVLona to the Court of Chmeesy t o  ramowe Pieted diractors a n d  cCfiC3ts 

for f rmd, dflolaonesty, eto. I t  is certatwly ~arndewirslbRe to ant]  3ltc:L Qh?! 

11I~iPad dfireetora end pr~c2ceds rirZmretRoldcnrr: i r ~ m  rmovb.ng t!~m, w b tborril es: 

tP.a m e  tfma a%prearaJ!.y rscogn&abaaa rewtdawT, p c t r  t o  daaB. wf th t?bruws; 
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and e w t  action l o  olesriy tha beat reedy, eatelderlng tPie likely 

divarrity of proeadusss and 8hn.d.ardo mpeaified i n  dbaiters and stattatem 

f r a  jurisdtotions of lnoorporatlon. 

Submeotion (h) epeaffbcally validates shareholder aation taken 

BuBaeckion (g) elirpinatee m y  polioy qusotione a@ t o  the v a l f d l t y  

( 8 )  When a f oradgn corporatam lrae hem granted the atattau of a 

D a l a m u e  iorsA&n r@af dent oorporatdms s 

l The n"o?eAgn ~orporation sbaU not be demed to have 

bbon liquidated, wound-&p or dinaoXvsd: 

(2) All 0)roprOy, anoets, rights, prlvi le$es,  and 

francrPh1nos of thg fore&@ qorporatlo* ocmtinue unimpaired anC withoat 

interruption I.U thm property, assetm, rights, privileges and 

franohilres of the foreign resldmat corporation, 

(33 No rlghta of areddtorcr of the forengn aorgoratton a d  

no l i ens  or ahargea upon its property end asset8 are diechargad or 

hn m y  way iagfklred, but all. such rftghta, l i e n s  and chargee rjhtlll 

be, deernsd to be rights against the fore ign re~C.:tent corporatlou, and 

lians wad charges against E ~ u  prop~rty and QBSR&B~ 

(h) NothPng An t h i s  eeetdon nhaBB prsstclzt the fore%@ residsnt 

corporation from pleading m y  defens.8 raaogniasd by thm Aams of ehta i 
State by reaaon of facts arisdng out of the state of  war or other ameraeaey 



( a )  Th. eourts  of Dolavare shall not hava ;burbsdiefioa of eny: 

auna of aot ioa  a r i8 inp  p r io r  to the  tran8fer t o  DeLawere of the 

rogamtarod o f  fEee of a foreign reaideat oorpoiaticm ualees, prior to 

tran8f.r of A t 8  ragistared offloe to Delaware, m u a h  sauu of action could 

&va beon aaaertad mg8ln.t tbe oorpomtfoar irr a proper Juriediotiarr. 

Repartero 8 Hotos 

Thta aaotiwr 8ubmtarrtielly folLosre Sootion 10 of the Nmm Er-ick 

s b k u t e ,  but with greater r e ~ ~ n a w a t  aad preeialoa of lms;uage, Itr theory 

i m  that tb. 1-1 permon of the foreign sorporation both bofore and aft- 

trurefor of i t8  regdaterod offlea remain# ~ L n t e r r u g t e d ,  just  as a refwee 

indivlduak coatAnuso to be the 8ante peroon both in h i s  native land and 

i n  tha 8hk i n  which ha soeke ref we. Thue, tho ioreiun corporation 

8nd the forel(lpa remidat corpr*atdon do not stand i n  m y  r i l a tLonsh ip  09 

prodaoeseor and euccessor oorporatfclms, but are the 8aae oorporation, 

This i 8  the ganerarl theory which, while not explicitly s o  statad i n  the 

s t a tu t e ,  underlies the isprwifia provisions of subemtion Qa) t h t  no 

l igu lda t iou  obcurs, that all omsets continuo unimpaired, and all  

ared i tor  right. mad Ilene remain i n  fuhf force and elfeat, Bubaotbona 

6b) and ( a )  respectively recogniee defeneea gralng out o f  the aunerqsnay, 

and aiChdraw Jrarisdiatbon of cloima ahieh ewld not have been asserted 

prior to tho tranafor of the ragiakvred offim, 
I r r r r r r r u n r r - p - u - - r *  . ; . - r u . , - - . - d - - - u o l . . m  - o r - - -  - C D r - -  

8eotlar PO, meegt of R e v o - i .  of C b a r t s r  or WR, 
0 -rial Surladbgtion of Inoormrrtiom, 

(a) The pcmsre of a foreign res ident  sorporation, t he  author iQy 

of it. d&r.atorm or officers, t h e  operatJlonn arsd manage~eat of i t# h i n e m m ,  

the  title to  its property and assetto, and the rights end poarero of its 

ebtweholders ahall not be tiffsated by, and the covxta of thPo stake shall 



give no rasoqnitlon to, w ~ ~ v o e a t i o n ,  annulment, arendment, or other 

a-ge of tb. Isn of its jurlediction of iacorporatioa i f  ouch purported 

ravodatlon, amul ren t ,  aracbant or tather @hangs oeeura rf tar the oven t 

m h l a b  oaoaaioaad ths truarrfsr of ita registered oifioe, r w q t  that th18 

p~ovls lon  &all oat apply to any law duly s ~ a t e d  by a tmtjwrary, 

prwisiojral, or exile government of its jurisdiction of incorporattan 

if at the tOae of euah anactment such governaarmt has bean reoognSeed by the 

Witad Btater 02 Amarhca, 

Renor tor08 Note t 

The purpose of t h i s  provieion i~ quite frankly t o  preeerve undmn@cld, 80 

far as goaaibla, tSae powers, rights, aeeets, eta. of the  foretgn 

corporation. TRis $6 a e ~ l l ~ d  by a goner&, r u e  ahieh rersdcere 

inoperative any change i n  the Law af Ate Jawiodic~tfwr of tnoorporatAon, 

Gsnera lAy ,  t U a  le i n t a d a d  t o  instilate the foreign realbent corporatian 

from a1ICUIQee i n  tha law by an g n a ~ l p  or revolutionary gcaverw~ent, The 

amamptlon both of the Ssiem dsaress and of t h e  Delaware (and Yew BrunawAek) 

e t a tu t ea  i o  that a proviaion Prueaine the lsplal statue quo, and 

iarsluniaing the co~porati .oa from changon An tho lcr, of its origin81 

jurisdiction, r i l l  be honored by the esurts of the host state and ~3.eo 

by oourts and govewmento of "tlaird 2nrta&esw. Absmt such a provision, the 

court of a "third etatee* rtght P e e l  bound to  give affect to  stme eDraage 

of law aade by an many o+revoLutioaany goveranent nor bn control of the 

JuriodAatlan of l n c ~ p o r a t i o n  (so long as coneds te~ t  with intarnational 

lm, publia polPay of the  fo rm,  or ems, other like standard), With auch 

a proviaion as the Delaware s t a t u t e  contains, bolr~tered t y  munterprt 

alawes An the Swiss dsemtes, it io hoped that '*third 8tatesN rill look 
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t o  the  Isr antedating tbe tmergendw, A t  least f r iendly otateo would thua 

hrva a sound legrl baala f o r  r e fwing  t o  enforoe a olalm adwree  to  t h e  

i n t o r a r t s  of tbe corporation an i t  exis ted pr ior  to the emergency.. 

The last clause of oubm.etion (a> qorm beyond Elm Brunmiek l a  

reaognising the poss ib i l i ty  of a val id  ohur~e i n  the law of the 

at tho t i m e  of tho axil8 ( p o v m ~ n t " 8  drerae-, I t  would 80- unn1.e to  

Luwraha the aorporationum lagal mtatum trov ahangem of the law m d s  by 

r friendly gotnraaent, cmd Indeed any mueh provLeion might be regarded 

a@ oontrrrry t o  ksria~cur foreign p o l i ~ ~ y ,  The Naw York deoloionr i n  Aaderroo 

v, W.V,Tranrsndine Il;andelraatSeksp~j, 289 N.Y, 9 ,  43 NeE.2d 502 (1942) 

$avo sffaet i n  New York  eourtm to a deeree by the reaognired Netherlands 

govr r~mnt - in -ex i l e  vesting al l  eorporate asseta Pn that government, and 

thua imamitsing tba  from at Whraent and levy, 
- - - - - ~ C I I I I I I I I - - - . ~ . . - . . - - E I l . L - - - . I - - - - -  

B e s t  ion 11. thdrcrwal of Foreign Reaiden t Corrborati on. 

thlesm a f ormign corporation ha8 Lnoorpora ted a6 a daeatice aorpora t ion,  

any f ormlgn remident aorporation whome reglatered off lee baa been t r ana f  ermd 

to Lhlanare nay thereaf ter  voluntarPly t ransfer  its reglatered offiae 

outelde of I m l r u u e  to  another Jur isdiat ion,  or may voluntar i ly  return 

t o  a t 8  ju r iad ls t ion  of insorporrt ion by f i l i n g  with the Secretary of 

8Wto u, appi ieat ioa to  rikbdraw fraa D e l a r u e n  Tho appl iaat ion m h p l l l  

be aoaaarpur1.d by an autheatiamtod mopy of the resolut ion of the l i e t a d  

d l r ac to r s  and uffieerm authori r ing muoh n l thd ra r s l  from Dela-are, and 

by a cmertifisrate by the highest  diplormatlo or csoasular offiocrr aeoredi t& 

t o  the  United State@ of her im from tbe  governrent Qreeopniaed by tho 

l h i t e d  S t a t e s  of Pmerica) of the  ju r ied ic t ion  of inaorporation consentinu 

t o  8usR ri thdrawal,  Upon r s s e i p t  of the application and tho aacarpanyLng 



d 0 0 ~ . 0 t 8  and the prying of any feo8 and taxeb, the &are(;uy of S t a t e  

-11 Sl la  tb. rpplloation, and trw oarporatlom rbll, u of tha tipe o i  

IILlng, -ma to  ba a D o l a m u @  fora9gn romldmnt oorporatian. 

&pwtoros Notat 

Thim prwl81oa I8 h.ed on Smtloa 3 of the N w  Bt.uasrlek Aat 

mhlob p'Jrrlt8 mitbdrawal either on a certif loate of the highmat diplomatis 

offioor or on 8 remolution of t h  1ipt .d direatore and offlaarm. It i m  

be1ioP.d t h t  Dolaw. mhwld follow a s t r i o t e r  rule  a d  requira both 

ration by the direatore and a consent frar the appropriate diplomatie 

or CoMuhr oif ioial .  Thia helps to assure that  withdrawal f r a ~  

Dolowarm i8  both tha voluntary ao t  of the dimctors (and presurbly in  

the corporationos boat Intclreetm) and i n  aauord w i t h  the potiay of thv 

original Jurimdiotion of incorporation. I t  la alw Importsat to have 

d i p l a u t i e  eon8ont eine. mtatuteo aucb u tho Swiss daarao, art, 3 1 

, l q m n  additional roquAr8llclto on re-transfer of the registorad office, 





< ~ 1 ?  ocztinfr, ok:t the a a n n w  :mi , ~ + r . r g p h  . :ei; uucressors 
sre to be appointc~4 i n  t h e  . * f ~ t x a b  17,  thc. death  di saS1 i i  t p  
re^iuswl ~ J P  B1-dd04 11 &y t o  .: i 3 l  0 3 r '  cbr E ~ Y T B  0 9  :kte P B s t . ~ d  
off1 m-9 *1141i  5Lroc i 9 F . C  

6d) enhe sdrlress of  i t s  p r o ~ c w , - ~ + ?  ~ c l g L s r ~ c 1 b  $ ~ F P l r c  in N e s  
Brlmcpwiwk: *md the inmn %qcl -drlrt,.r.s of A raereo:? tipon whim 
n o t b ~ ~ ? ~  land uLl"er. papers 1";:: S J ,  r e r~ i ed  ~sn  i . t s  s;reh.ali; 

in ithc 11,4e 0F . O J . ~ J L , ~ A ~ : ~ ~  ' *"~?i ' . i> t!~'hjci" GP.G J u r r  s d i :  C S o n  
0% 8 loreighi ntata or atdf  (a;? i ~'l't+.i'f . t t r :  t ,om the highest  
d i p l w a t i  0:. .~orier.lL&~l- ol'2l1 c.- .. ziqedir  .?r? t:, V4aada as m b a s m d o r  
minister, or s t h e r - a b u e  &r*01:1 t i *&? - take  ur nabion that 36 such 
representative of ths  foreign > 2 ~ : 1 t ~ y  and i u  f tea naae he approves 
m d  re~ognbz@:; the va3-idl ty of Q-  6 ah do ?wrn ix%t  etrbmi t t e d  by the 
foreign r:orpor.ration and that t f10  s.);~P&o OT natPon from w h l ~ k  ha 
18 ae credi ted  t o  Canada &a uf oro~*-kid  r'e sngnizes that the  f orefgn 
corporation wile validly ,. r e a t 4  nild 1 s .la1 i d l y  aubstet ing and 
t h a t  the o f t i ,  ere and dlra , , tors  f; ntod m y  i n  rsc,i:ordame with 
their, dof rnad author% t y  v a l i d l y  -t ~ ~ o i x e z ,  aor~trol and dispose of 
Any p ~ o p e r t y  0% the  foreign t;orporatkon, in % t u  name and on its 
bsllaPS may ranhe? ~ontr'acte i n  the name of s u ~ h  foreign E orporaEf.on 
and othesalsc s.~adu;;t t h e  butc~ness  of the ioreign aorporation 
after the trmsdor nf li t a  registered offbs:c to Hew B r u s w i ~ k ,  and 
that the  foreign ~orpox'aLf on,] .La applying to transfer its 
reg i s t ered  0fB1,~e,  hrpo ~ m g l i e d  w i t h  all relevant lawe of the 
juriedirticsn ahlcr:h created i t ,  i ~ ,  ,ttnding those which permit sueh 
transfer of registered o f f i ~ e ~  

2 Tha of1 1 pi-n jnci dlrerkors ro I .:--'set1 a i d ,  ?shere app.tbcablts, so 
c,er.tbfted 83 provbcierl i n  sJ.lwuser% ( t - ,a  &.id *'el of csut%on 1, shall have 
S L X , ~ ~  catltho~f ty nrs s p e ~ ~ d  fled in the 3%-~tanent detiinlng tnsir authority 
w h i c h  may f ocPfdde lrriy pit\*jer.b: v ~ h l  -h weye or wT ph';. have been granted t o  
them wdar th8 eth'lr i e t '  hrrd by- Laws 03. the P r ~ r e E  l;n cw~porat ion  m d  t h e  
Inws of the j 1 a ~ i ; s d i  ~tiun whit~jh .re'-:iesl S t , ,  ss  ou.ltr laws e x i s t e d  iramediataly 
prior t o  ths rfmense;uaant oC t h e  mar ?s uc,currel'll e of the mergericy 
athi, h was tlscj or:csef 03 of j t s  Lransxz~. ~3 a,-agtps';cr@d o f f i c e  and no 
revo1:atl on,  wanulmeuat ~ s l e n & s n t  sl- U~:WI- t,han$e of or in m y  laws on 
whbaah t h e  r i g h t s  ,and dut ies  of such off1 ,are and 0ire~:t;ors depend,, 
01- whish  otherai:m affect the oger s tl on of tha f n?-eign ~t:orporation, 
or t h e  t i  t l e  t o  3 ts properly,, shaL I. be ef fec,,tive, provided, however 
that no pmern  n l y  be oxera~issd by wiy o i  the s a i d  affl,:ere m d  dlreetox-8 
~ h l r h  r?annot be euthorizeci uader Pile ~ R . ? s  0% Maw BPD;I ISIR~O~ for ':omparable 
corporate of fieere and director8 

3. At. any t i e s  6Wter rst:eipt of' .m ~pplir:.sltlon by a foreign 
lorporatioa to t,rr'i:oPer i t s  registarer! ~ E % k i _ e ,  the M n i o t e r  of Pinardc;:e, 
eubje~t t o  ae.;&fon 9 shall isrsue a ie~tflRluacte spprovlng the transfer of 
the registered offir,s of the fareign corporation tcs rsurh plenue r i t h f n  



MOT Errmewl R s. '\1.;-.1 1 S:L! deijlgnated In ;.he apglik:cntllon and recogniaf ng 
t t e  *I u n t  i n v n n , . ~  u f  Thin Ha% B r ~ f i n i  :h uur Ih fore ign 1 orporati on which ~y 
t h ~ j r e l f  ter exLrit and operlto at Lhin Me* Brm8wi(k,k as a Foreign Resf dent  
Cc3 .po; a t i  on, 3~ lien tc!d f n . l t r r  operanti onhs L n  t h o s e  permitted 
ltrl~ier t h e  1 9 ~ s  oP. b!en ~ r u n m & r . k .  A forbxgn ~aorporation whoee regietered 
c , f i r E  s $:%a %een i iO trf%noPerred m d  aha, )a has thus been duly  esltabllshed 
w d  bti;ur l;?oil  Lo :lo b u s t a ~ e s s  f r w  ts r"lug.isQered o f f i c e  aaithdn New 
Isru,ra;~f :. p-.rsia;uat to ?hi 8 P . Q ~  a\~~a.lE. i j d  l n w n  9 s  s Foreign Resident 
l ' o r ~ ~ ~ ) '  r l i+ , in  ' and SP 3 1  2 en 80u ~ ~ , r i  :)Ear r: 6: i t +  l .t t ahall .  have volmbarbly 
Ir.i, lif'e1red If?: rogiscerec: v ~ r b ~ g  o u t ~ l ~  I. 3% N@o, Brlmmdak, ~urrless  it?^ 
/ t t a t~ \c .  ah ul L De 1 ~hsr!ged or f ':s P L Y F ~ L ~ ; ~ ~  L b,Jeq ea srld pmers modif led in 
,iacorc~rsn e r. rn  s s ~ t 3 o n s  9 and 11 rbe I I ~ ~ n t w r y  return t o  i ts  original  
furi @ d l  t i  on sf a Furelgn Resident Corp .~s  1 t ion  or voluntary tr~naf er 

I t s  regdstered o f f k ' u e  from N e s  Brurlav;lrk shall be establdshed by 
;he Pl l fng  mi th the Minister of Pinun, a 32 iu artftlcate t o  that effeet 

"33 by the? h i g h s a t  d i p l w a t l , * ?  oPi s er ~ & : . r ~ o d i t e d  to Canada 
as ambzssador, minister or otherw%,,o from t h a t  atate  or nation 
under whone j t ~ s l  e d i a t i o n  the hdre'gn ~ o r p ~ r a t f  on was ~reated; or 

t b) by  t b a  l i  s t a d  officers arid df r'e::tors of the Foreign 
Resident Corpcarati on 

4 ,  A ForsLgn Resident Corporation '9h % X I  ~ m t f n u e  to ondbsc-t i t s  busfness 
fn its ~ o r p o r e t e  name, i n  a mame wkiia:h is a translation Jinto English of 
sald ntme nr by such pthor name or. dee l gnatj on ah1 :h describes or 
i d e n t i f  tes the said Forelgn Residernt Cr~rporsrtton, as the Miniater of 
Finwt&e approves but  m y  name so used shaill be followed by the I n i t i a l s  
"FOn.,C ."J, 

5 I t  shitll.  not be n@ceaaruy to sa out the nmeo or addresses of 
a n y  or  tru shareholdera i n  <my apr>tir?ation by a foreign corporation to 
aeaul.~ a tha atatuw o f  Prrretgn Reoid~nt Corporatf on 

6 ,  Wnee aver the Mi ihf ster of ?inan s ~ h p l . 1  lrsaue a serf i f 3  eats to 
a foreign ,c,orpo~atForo, grsnting ta  s u c h  foreign rorporation the status of 
I'oref ,ln Resident  tX:pc,x"ition, be shall 31913 f sntle a Pertkf: sate of the 
rrwee of the ofl'bonrs dire ' t o r s  W B F U  nh6nL1 operate the  Foreign Resident 
Cawpokstban as Linted .Ifi aecorilsm( :P V J ~  .l;h rkat~se ' c )  af  seF- :ion 1 and such 
peraone shall I I ~ ? ~ v %  the acr'thority t o  re~etve , ,  ocznb;roI and ddepose of 
a) property re! o1vc.l for or rin ac,cwun"cf as held fa the name of suoh 
Foreign IPesSderl~ C'os.purstlon r~r3or or suoaeqaasnt t o  the transfer of i t s  
ratg1-dtered of P: I L : ~  Lo Hbu, Bru118wiok,, eu::i any payasnt, tr&~tef'er, d e l i  very, 
or cLier diopo:..af of any property to or m the order of suk~h person 
act ing  ri thin i l l s  riturh:-rity ,, as defined shall be conr~luoiveby dee~red 
t o  be l . t ~ B u l  ma s s h ~ b l  ~ o n a t i t u t e  8% emaplete discharge and rsleaae of 
any Ilsbtlf t g  of tha person holding, psy in$, trmsf err ing ,  d e P l V @ r i ~ g  
or ul;her%a?l\iss tlissgi3sSng oP sueh property ,, to or on the order of aueh person 
and such clffi. era or directoPo aha11 hsvs f u l l  authority to obPfgate the 
the Foreign Res&dcla t Corporation svsd g,Pvs acqut. ttande f os perf onaourae of 
any contra,at or oit!\er obligation to a h i c l ~  aueh Foreign Rosldent 
corpora ti or^ is a p-lrty or by which I t  is or m y  be iafieeted, Any muah 
off ieex or di.rec1tc.r. who f 0s m y  reason would not be q u l f . X i e d  t o  a r t  a8 



ouch under the lams of Now Drixnmi~IZ shall be granted .JO days tn whit h 
to aoaplly w l  t.h such ia~r.1 including tho pur;.hase 02 any qualifying shares 
of sa?d Foreign Ref tciorlt Co i -por~P i on vihl -:h t h e  Foreign Ree irlent 
Corporation i* hereby rac?&horl zed to i ~ n u e  and stake available t c ;  him 
under such term abd L onditione as in the opinloa of the MknLmter of 
FinBnrr,e may be just., 

7 ,  Not1~:e of ennclai or  special ar~arehuldel-a'  rneetii~~s 0 3  a Foreign 
Reeldent  Corgori3tion nead not  be m t L e d  G r  0 t t i e ~ ~ L 8 e  gjven to any 
ahareholder 08 record wilose addreso is wiP,hLn any terrttorq to whiuh thore 
ha8 been ran lnterruptiun of normal mail servi,e Prom Wow RrimswL~*~k,. 
and any fa i lure  to give i i~ot l f iaat lo i~  of a aPlnreI~olcers~ meeting to any 
shareholder of record outside Kew BrurrmtcX s h s f l  not invelbdate the  
meettng ur any actiotk taken at such m a t i n g  snd t h e  s l ~ a r ~ h o l d a r s  
representar1 ~t t h e  : ~ t t , t  rjeeting,, in P&>-SUII or hy proxy ~:bhZ1 bo deerrurd 
a arjJor1 ty fiar the purpnne3 hereof Any And aLL annual ~3r sgcsctLaL 
aee tlngs slacri l be hc! Ld f n a& ~.:c;rdanre qaL Lh t h e  f oruaai rcrqelf reslen ts  fur 
meeCJn&s of , mpmi~s  incorpara'red under the  CmpanLos A W 1 t  &?3 In 
hceorr1anr:e w i t h  tho Lawe o f  New Brut~swJ ~k Aria any aot fon  tnlronr at surh 
mating arholi be derueci t h e  authoritative act of satd Foreign R e s i d e n t  
Corporation exLCc+p t t h a t  

<a) only the l i v t e d  o f f i c e r s  and tiirrectoxs; i a S b X :  have the 
authority t o  act as e ~ l a k  aBfioers and ddrectorrr a t  any auoh m e e t i n g ;  
and 

(b) no action aha l l  he t a k a  a t  any 6u:oh ~ e e t l n g  i o  replace 
any of the l i s t e d  oFf1h:ers m-,d :itra:fors a r  ~ : ~ r t a l I  or in 
any  way affeat the autnorf tit33 gi'unteci to t)z~!x~s or their 
auceeaoora in aco?;rord;mc~ w i t h  elauss (e2) 02 i'ei,tl cn 1. 

3, Wheuaver A csrtLf icate vhall have deen issued kc R f~brc+ign 
corp: ra t ion  its in sccL ioia 3 here02 prvvldad eui>h Yoreign Reef dent 
Corpo?-ai 1,311 ?1hil7.i have , % I  I the poweru acr! r i e : ~  ts original iy r,rm t&id t t  
i t  by t?e Jur 1~3dLr~ ion~  whittb me:-&t;d i t  oxi.egt o w h  powera and t ignts  
as rcrz!, t d 4 .  be gr.tiaLcrl unciar ths laws of Mew Brmeatu:k t o  ccuLp3r:lea or 
roryc~ratLt)vrs iirld w;..,upt as further Yial eed by the Minister of Flnaxw2e 
i n  h i e  discretion 

9, A Porfilgn cc:,rpor atkan none of whoso purpooes or o b ~ e c t s  are 
D L  t h i n  thoan f o r  ~h5i*;h  a rmpany may he incorporated wder tke Pars of 
New Prunsni' L.: u h d i l  no: be eLiyibLe to becam6 a Foreign Reeiderit 
Corpura t ion  and I C  F'oz.r~Lgn Resiclen, t Corporation m y  axara;?ileo M y  
aorparate ~ c ~ L v ~ ~ ~ I J s  o l t h t n  New BrunmAc:: excropt those lor rhirrh a 
company ray b~ ln~nrpornted under the l sue  of New Brunerkck, The 
KLnLster of Fi,lmc?ft may a"Ltha time of receiving tho ayylicatim of 
a lorsign corpora l i  ,n to b c ~ o a e  a Boreiyn Reofdent Corporation refuse 
suob aypiicatiurn if he bel leves  the granting Choreof would be in 
uontrav~ntion of or prejudicial to the publfi: interest or may liri t 



tbe  purpoficro objects fin41 1:'mero c r f  su4:rr P f ~ i + ~ . i g n  l iusldont r3orporallo;%, 
m d  t ~ t  nny : f ~ i a  after t h e  fswi3nta of '1 certlZic.dte to  a fore ign r l o rpo ra t ton  
grnntlrry Lo i L thij iata tuu of Poroly,n Raoldent Corpora t iun the Minister 
of Pitlance may limit tho time f .>r  s ~ h l r i i  ;~dur!h aertiffLsate a h a l l  be 
uii'nr.tl.ve,, ur m y  rmlct~l  tho sare upon throe rronthe' noePoe in  w r l t i n g  
to tho Poroigu Resident Corporation, delivered or mi letl,, pootaga 
p r e p i d  and ~ogtetetud~ nddrcsaaci t o  t h e  Poroign Realdent Corporultion 
nf i t s  regiutored offi+~? An Nem Bruneait,k 

6 3 . .  All i..l ghts G? c~i' ltdi  ~.oI's,, both domestic: andl box-eigp, wainat  the  
ParoLgn corporAtLva whick b s s  been grarltetl the o t a t u o  of a Foreign 
Reahdehit ('nrpcration u~i a l l  l l  enn upor, i tz property anci rights o h a l l  
be cmimpalrwi and none of l t u  proparty,, rignta;,  contracts or obligatlunr 
h a l l  be yi'o,jlrdi:!ially t s i f e e t e d  by tno grsanLlng of nuah o t a t u e ,  nor 
O t L a l l  the forrieu corpo.ratlon be deemed t o  have been I l . c (u ldated or 
dlaoolv,*ed,, but  nothing :larein .~:mtalned ohi3ll prevent t h o  Foreiun 
Remideat corpora tic^^? f.rcj.t pl.enQ1 ng s ~ : ~ h  defenses ae xgy be reoognizod *uider 
the laav  cf N m  BrunsmJ +k by Y ~ P I R O ~  o f  the facts 3ri~Lng out o f  the 
state  of wur or otho;: crrrsr~anc~i i r r  the j u r f  ad i s t lor !  :?.hi ,,h ~.;reaLsc) i L  
nor ahall the nourlfl 1-c :!oflrtlze,. 86 aynlnat the F o ~ ~ i i ~ n  R a 3 i  dent 
Corpor.atLon,, any .-BI~SG r17 dcltion ~ l :>tmln ,~  p t i ~ r  to the transfer of i f r  
regiat.ered otPtlce t o  Hex Bruntmi~ak w A l i , , . h  c.culii nut have bLwn brought u&air.st 
the iorelgn corporation p r i o r  to sui::h trhnsfer" and m y  obitgatlonu ' 

uadertakon or other i L  at,: l l  t 'err I.nr,!carred by Lhe Foreign Res ident  
Corporation, after  the tr i r i~ i er  of J.t;ar kogtstered office,: shnli be La 
aceordance with the luae t \ W  Z!ew Prunsrs' r1k, Moreover., :he: ].letad 
dlrectora o f  the Foreign " emideat r:orp.~rfitfon r;hall  s i f h h o l d  any 
dividends dijcierad on shs.r*~i;.  a.f ;he Sus-eight Roaiiio:-,t C o r y n ~ a t  i 0 t1  ?'rWJ 

any shjrraholder of rrC0i.d \:l,o, i n  ella {mmriuour oplnf !.R? o f  th+? s a i d  
l i  stod d i r e r  tore di?aii ao'lt, under tile Ic?wa or veg:kfctt 7...>j;.r- i h >  n Iri f0r-.t3 

of th  3 . i  jar l ec i  i r~ t i c r~  .,$ i t l 1 5 . 1 ~  mhich Cs r e s l d f : ~  or 3~ ji)urr.a, !?;.ivo tile 
f o i l  a r~d  c:<,slpl o t e  rrs i .  l~mjef l t .  i j ~ '  Blvidf>nde paid t o  him ur for 
h l ~  ,clrc.ounL i-,ut sut .,I C i v ~  \ : i ~ ~ ; ~ n  shaJ i , f ot &my ari~,::l, r,ivldea;:c:: . n i  thhold . 
be t t ' t i ~ t 0 ~ 6  f 0 2  thc? ti,a:? t>onax*# iif the s~iic! sh.lrt~8 bfid ~ ! : . 4 1 i  I?(?B~OQZH~B 

an Dnotmt eqia3.L f.o snJd dIb.:dendt3 ~ i b d  cjthat'uice ha roapnm.iSL@ for 
them an t r t l~ :  rrrq.: . .  I;h@i':;i.~P, 

1; T ~ C +  ~~:oten;vht ~ t ~ . o i n c ; r  jn Cn:sn,Ll m y  oz~'iaktl3e;h aJ:ald ,:9nrt 
rayul.5 ta R tt1r1 ? t  of Po(+n to lo,? g.~i \ !  w:iur ?h:w k $ t ,  m r i  i : ~  5 ? 1 ~ 4 * ~ 1  ; G ~ X  
luau 11, be yold on the i ' i l l r x ( :  c ~ f  riocunenta r ~ l d  tho w ~ k i n g  crf nppiimtloas 
heueu ider snrL annual Pet+* t o  be pal  ri by tho Koroign racsiciun t ~ot'pora t ion 



Rria  rqport reoopaomda DeZawa.t.cr*~'adoption of. etakutory 

proxidons favodng the oloeal3. held carporation, the antat-- 

p e a s  whoae &ares are not traded i n  alw naxkotq mainWned by 

bmkeus and dealers, Two hporYtant i ~ ~ a o n s  a m  porsuasivet (1) 

Qosaly held enterprises far outnumbor my otliap typo of oo;r~o~a%.icrn 

in. America, e v n  i f  moh single oorpctwb5.on produoes rda@vdy 

l i t t l e  reveonre f r o m  anrmal foes and -ti :ces, eta, (2) Most s 'k~ tna  

XWPO r'allod t o  adopt dxttutozy pmde"sr ns giving 4 . 0 s ~  ~ b ~ ~ ~ ~ i r i f s  

the f l e x i b i l i t y  they need *lo iKlPLU %!;)lair :liatinctAvo 0I;Hm0,,,3t 

vhfoh is, essentj.aUy, thzt  of an %no~kpm.i~sd pnrfmwlshipou 

m e  respaPt b s  rcmammcmdd :. numb@ o!' plmridom wbi& 

not acpres6l.y lfmitod tho ro,wmmondtod prs?bionc3 fa* scvernZ 

h o U y  aatid 'notory,  2 )  If aerta3.n x :';ie;cs iif l a w  are t:orlfined u.) 

oloss corporations9 aopious pxobluns ;.a) axdso if tho ~ c ~ ~ ~ . ~ ~ t ~ o n ~ a  

olose chnxlaoter i o  gmdtrauy lost as i t r  ahcsxsos 30gL.n *I'n Mnd ?ho%Z' 

way i n t o  mrkots. No rstatuba ham 136 far d d t  \rl't.h %\?a prab3ms 



N ~ O I I  of ~ U W  J.hl&M .u;e, d l ~ , ; t j  O D ~ X % L % ~ O ~ ~ $ ,  ?hl8 M v ~  

unintaded repwcnaor;ione & a h m o  fa i  the l a w  of conporsi+itma, 

For inetanoe, if a statute bl.oadAy ad*J~o~J!zoa stork t m d w  

reatslat ions for wqomtl.ons ao 10% r-r thw sr, d o s e ,  ' i s  ay 

088'b doubt on the vniidUty of stack "s;zantxfe+ m>rst-rict\lone An p ~ i o  

wri%+.er;j conse.cn i, bq?h by .j.riroci;ors (Sssl;ion i '-3- (g) ) and Iry 

shareholders (Sacti~ri 226) + In esma*~l. i, Lhes~ I pmvlsioin ape 

a d ~ u ~ t c j ,  *~pl'bJ~~i. $O '\+k18 r m g e s  p r o v f ~ ~  3.x s ~ g g e ~ t o ?  9.1. 

thu Heport at pp. 6A.6J.A ~ r d  1.53.r3.52n Cb~lau&.j.~ $.base taw per- 

m! ssire pxnvisiond sh0d.d no t  be l i m i t &  LC ;oILosr, c ~ ~ r p o m ~ ( m s  

but should ht) a+%$> ab1.u $0 a j i  ~ o ~ ~ r n ~ i ; 2 n z ~ ,  Wh4t0'titi f %s uiza., 

Jlich cs19 ~-nvsrr$.mU-y use 'ihm, 



atatuts uhould acpUdtly and uPmrdstskenQy authorlse- aorpoh 
* 9 

atione to eetabU& quorum and mang r+-Lrp at anpr lev& 

M e  sta'tufck~y requiM pmenta  o, up .to anti . . 7 
d u n h o u s  quo- o*- vote raqui~anmb, See Report a t  20-a 

and ( a 6 3  (vote) and 63~62 (quo-), Corpollraefonu shnruZdp if 

fhw dabire, bs a U e  to &pilate suah rquirmenta for aw tgpe 

of snt i~n  to ?,o takm, Bat of, Sews v, Jaslqoh BmMt di: Sons, 

a, 23 Dal. Ch. 13. 26, 2 A. 2d108 (QI. 1938) (Charmellor 

I I 

WgIi g\rr~ntla Pad vote ~ o q u i ~ i a a m t e  &ould aot  be Uppitsd to d o s e  
I ,  -* 

o o ~ ~ f i o n a ,  a3Wough in pasotiota 'cbrgr ars empluyad outrddt 

of aS )ae mtarpl'lses. 

Sinus a uupor-rrktu'bory vote requirsma% ordinarily 

r ~ ' . l e o t s  zl more or laria mrduIIy fmd bargain among the 

?ntcw#,io within a oorporakim, it should, oo far aa pooldble, 

bo protgwted fram b n g o  CuswUy a roduotion f s hwiLved). The 

out o f  tho o e r t i f i c a t o  o f  inwrpom%5on by on amwidmat Bdrrp(I:ad 

a maJorlty vote undocr SeotAan 242 (d) (1). Xf the, cerfzlfiahte 

J t i m i m e  quoxtmr or imte ~aquiremrmts a m  b* ocznmry ta 
p u U o  polioyp and are,indsd, nsosssa~KLy a o c ~ t o d  in the wr;e of a 
bmaan oo~porstAon, &enw aadt shasr.&oldsa owns 50% of .the stouk. 
Obvloaily, the stook of both is necessary for a q~mxwn at, n sh~d~oldlsrrz 
taeetbg, and the vote of both blocks af stook fs likewise essc3nWaP 
to pass any resdutiion. Similar aonaidsr~a(;fons would apply b quorum 
and vo- requi~ements f o r  the two &ecYtora ( ~ B Q  Section 143. (b)). 



a nur j o r l t y  vote, and thm to ammil OLIL Che high-vole reqyiram-bs, 

UZhough wn0eiyabl.y the aolrrts might r a s e  to anmtcnranoe, such 

oertain c , d y  if Vle statute stQ&aleo tihat i " c y  be changed o d y  

by W3at vote i t n e l f ,  %&., 9 t c O o n t h i ~ ~  vote sequisaomt may ba 

aA4ny provision in the ~~rfAf.'lcak of' L T ~ C O ~ Z % * ~ O D  
prerscrlbbg the vote wpircnl for W ~ J  ~ ~ o s e  and 
wmplylag w i t h  this acae.t.3.m m y  ad. iit;;&f be 
nmadd by a Vote  less W a  the M?IC.EJ therein 
rapireden ; - 

See GJ.so S. C. Code 8 12-19.4 ( c ) ~  9.2-20-3 (d) and l%Z1,3 (b), 

A;'. -Lougi.! m.; n:., SIP-f f , ~  btmduca :l ncrdeso H.g ld f ty  i n t o  

curpornto affairs, the .fnoi; 2.0 ';;hat a ctnest3.a al.i;eroWon sf a 

~zpset ?,!lo barnalp: e.rd khwa9;~b 03110 ? ~ . 3 c i R ; k i i 1 8  bta73-Aons and qezb.?:io;l.-:-~c; 

htilsnco of power withkn %ho ~lorp~;rra.t.ion may produce less r q i i d j , ' i . ~ r  t.hnl: 

uplkold'ing high quo- and vo% reqz81rmmtse In 013. ovmts, such &rftdc. 

'.lock and :tnf-Ldbil iky as luay reastilt is onl,y a part of a 1 h r - g ~  pxt3hlol)l 

in Uje d o e s  wffpo~atlcm, wi15.A should be handled by flaoc2bJ.e $di--A:i:i 



This Repart quktlons whethar SwrUon 141 ( : J )  is needlosdy 

M1.dbI.e in requlw that nll &ares be c w n d % e n s l ~  and of 

reaordh by frlwer than three ohamholders in order for the mrpolsr.9;lon 

lo have fewer than three dimmbrs, For example, if call shares are 

onnod by two voting tnxets repreeating t;uo fapdlies, but cia& trust 

ha8 fur beaef%cuiariee, Section 141 (b) would evid~ntly at 

least three direato'm* It is nvt d e a ~  ub%k policy i s  awvojl by 

requWhg %enaPiddU oane~slrip by famr than three shiiir&aldea?sp 

and tt~e I lUno ia  statute reocwt3y dele- t;hls requiremat fmm 

&r&iige 0-60 f d t m a d  with Debwareas, See Ille Corp. L a w  

$ U7.*. 

The clmn tmldonoy o f  close ooqmration p;nsukLao, now of ten 

q r e s s l y  validated by rrrca~t 6tatw:esof s t o  dFmlnZrPh %he role of the 

aiipecbrs of a n a l l  wrposa.3;iono9 a& % p d t  the sha~&oldews -2-0 

llwzage corprato affair& dl~eo'tlyo like partners in a paxrtr?ePshiph 

A large body of case-Uw, e a p ~ ~  In NGW York* ha8 grsdual3y 

p e t t e d  doscb aorpomat5ons to vary a d r  e t m h  and operetlclarrl 

poedures mra o r  1-6 substautially &"ran tJrs  maorparate normm, s-. 
the corporate organArtat5an a d  metbod of  opemtlon gpeaLfYed by 



, . 

orul rh1Sfomxi.a .-,*= ruu upeb3fick!3y aut;lu.x&etr fha4.hl.e p o d a r e a  for 

. h h L ; ~  1mtii.d bg appr07)~kaQo OISY b~t~wir,~an p ~ r b n a ~ .  N. C. Chlr State. 

g 55..73 ( h ) ~  1.963 ?"a. S.Patc. (33. b>.J;.y, fi 6 (2); S. C .  (k1n13 2 

agrc~cnamt.~ t uucp t  W~tik~e the S I ~ E P L ~ G  OS +,ha corp3~ation ara at ?.ha-* 

tirao or abfiqum+.Ly bom1z~ geml~bciJ.:ly traded in .the m k e t s  mei13a- 

of Ule.'(i;rpc~mt-ion. 'he ndvat~~kgm of khts p&wvision is i ts  blanksl~ 

a&khodp,itiou for dose corporaL%etr?s la onim tbdr intaanel affairs 
' 0 .  , * 

an thGmbea fit. Ap;reemttn-k~ OoriJ-d Phs be uwdc as % ikny p h . ~  of 



business or rfivtsion of its pmflt, or o t h d r r e n  (No C. Gene SfPta, 

p 55-?3(b); Fla. S t a b .  Cho 63-379. s 6(2)), and m i l d  p r ~ t d y  

author!l&e all of the shorsRoldars to agree to ab02leh the board of 

direotors - SL prooedure epp,resdy se~lutianed In Florida (u, Hats,  

Q. 63-379, 8 3). It does not,, of WuPae, suspmd duties of fair 

dmldng ta the corporation and amor.3 the sharShol.ders, .Jhethe~ or 

not theg are parties to tho agresmcmt, nor arcs -bins.fmee Bhamholdera 

o r d h a r i l y  bound apart fwgam cmnsent OF i\a-. noUoe of &e 

~ e e t r i m n a  0 

(b) A number o f  s b t u h s  ncrr sanoUon agremaents among 

&ar&oUcps9 or aertif!.oate or by,Lrw provisions9 reskr%aMng the powsrn 

and c&l l~~at ion of the k x w d  of dirouti*)'~~. N&r York dealdona wewe 

the flret to uphold 6 ~ &  contmots agulnst oontentions that *erg 

*&tad statutes ma.rdato~y uonun%t.e;lx\g to a s  dlrecbrs a&usive 

tO manage tho budness and ef'fairu o r  th,e corpomkion, See 

MoQmde v. ston&ujI 263 N. P. 323, 189 11. E. 234 (1934); C b r k  v. DD&e, 

269 M. P. 410, 19) N. S. &l (3.936), t h e ,  We& V. Cawdrm, 135 UI S, 

507 (1890) g -* Jnok ion vo Hoogw, 76 N. 9. 4, 592, 75 Atl. 658 (1910)- 

N e v  York has nor; codffied tha results oi its decxialons by author5dng 

proviaions in ihe ewtificate o f  inwrpo..ation which would be 

n o t h d s e  prhlbited by l a w  as Smproper'ly resWokivs of the 

disoretion cr powwe of the board f n its nranagcanent d' corpomte 

af!fairm." Statutes vary fn the andl t iun;~  t h q y  speak* for tbe 

(1) Nerw York qx&.f5.m pmtcnrl;o subsequent SbaTeholdess 

&AO sre bound bj the restrictions only if they consented t~ or 

a&uaU y knaw af the reeM-s, wW.0 0 t h ~  states leave t3J.a to 



Judiocld, drtannpnstl~n, The BIBW YO& apym0c91 is prsirm?ile. 

(2) A l l  atatso uxpress9y iaagore on slhnrehold~ppu aon~eart~Lng 

to the m t r i u t i o n s  auoh l.bMf.itios rud d\wfiris ee the cbreotora would 

bPtn abmat the restS10tion. W o  is oilmrlg tan e s o e n U  p M v e  

alauae. 

(3) New York, Ploh*, and South C B I j 9 3 b  e t  dirmtor 

c . l M o t d o n  arrangements only for corporation3 whose &area are 

not traded, while Nor& CQrolim b e  no suah Wti l * 'o~v ,  Thia is 

Q p01iqr drterminaaon. Tho wsk2aw dues, rrrt a- to adopt 

Noh a W t a t i o n ;  and elsttu- oor9Yngaea\l ~ the W y  fixorre 

~ r a t f o n  would thPOrO grave doubt on Qa *didsty of erpr 

direator restraints'm a aorporatlon arq of r b s s  sharee have beer. 

traded by brokers and dgalc~u'ls, Daln'drrg t h e  JimitRkLon mtiLd p m h b ~ ~  

permdt greater f l s o d T ~ . i G g ,  ard woz,'Ld a h a  amid pz~i9mfi 

sa to jus t  whm the resWot.ons t , ~ a s d  ta ba vaUd berosase of  the 

b@mbg of IxxdLng in the e t h a r r ) ~ ~  PmtwUon for the purahasirrg 

aharaholders is avsilatile khmu~). con&tiom (1) and (2) noted sbve, 

(4) N e w  York r~,bcires . io restx?lolAon to appear in the 

certificate of incorporation; o'?.~eu! stcctutes, and assedaw apart fmm 

sbtute: do not SQ -re, but would rooo@o;s resW.utions in 

the aeP.tifioate, by-laws, or e d d e  agretmmt. UtJiough rsoital 

in the oert i f loate ..Lnaurea oo~r~.t;ruc~tAve mtSoa, t h i s  is not e s ~ a t % a l  

to protoot third m e e  \Iho \ill not be p]p8$adAoed, under aooapbd 



legal. wnoepts, by unknown M b t l o n a  arid ~estricti~ns~ RecpLTPlng 

reoitPl of the ~arptrictions Sn the oeTtfrioate do- add an d e n d  

3 f  inflePd.bdlity, 

( 5 )  ~ u u  YO& requires the ~ m ~ r a b r ( 8 )  or all sham 

holders (uhethar or not en'bitPd to vote) to acoept the r e a t i o n s  

on dir~mtors, W . 8  North Cxralins, Florida,  and South Carolina 

(and oassUv apart hem sbtute )  uphold an agreement among loss 

W.rl a l l  shareholdere, The New York procdure is Quite %&Z(~psSl+ 

to:: it would require uraanimo~.ts consent to the a l l a t e s t  hdrio43on 

olt powers of the dlreitbrs, s g 2 ,  any rewirmmi: that &reholders 

apJ1.ure A prt3.nular ~ y p e  of actxion othe~x.l.sc, within a e  discrottor1 o 

dlreotomo Also9 by itnpUw-t-:un itwould s e w  to voXd every agree- 

aent which did not comply aca~tly tfte debSl.ad terms of tho 

siatuto* SbardxiL.' r R& .ta an agreaawt wuld s t U  be 

protected a g a i m r ? t ~ a l ~ u ~ ~ a  or b5.gh .i~nndouness, since statutusl 

1 emitting resWcC;ioas on disbect>ra do not and a m  not intended 

to w ~ d m  duklos of f a i ~ d w l l n g  szd good faith both to the 

corporation and to *!lo sharcPhoXderso 

(6) ?he osci st1 7co of an agraeraent rosMoting arrectors 

should be 6~cons@aoad.y noted" on all c~%%3ncs-Le,c mrpxes801khg shares 

in the oorpra t io /~ ,  

Lf the C o d t t e e  deoides to adopt a provision penultking 

restrictions on directors, a Wef and simple statute (as in 

Florida and ~arollna), b a r i n g  that no public p o 2 . 5 ~  is 

vptol ~ 9 . 4 ,  would be nore desimble the detafied pxlescx5pttons 



of the N e w  Y o ~ k  r;eetion, In it mula b w  bu-i;tc*r. : ST " ,!,, ..lr 

pomte bar and the &s dovdop t h i s  branch of the Tcrw w- Shout 

too muah statubry d e h i l ,  

(c) In its dloso corporation statute, Florida, d o n o  

amng the states9 has kkm L\e l o g i c !  n& step of a u t h ~ ~ 5 u - n ~  a 

close corporation 'to sbolid~ the board of direcw~a if' sa 

provided by the u w t i f % c a t e  of in@orpomtion. Cr%:+ ', 

S t a b .  Ch. 6 ~ 3 7 9 ~  5 3. I h o  recital in the aert l f lor ts  gi i?: ,  

adequate noace Pn crrdtars, subsgtpuenO;ig. sF3ir&o1dersg icrd 

othsp PchirrP parties. As iridicz~ted, abovsp this pzovisicr~l 

is available only to d o s e  w9ip.ora.l;iom and hwu2.d presumsUy bmxme. 

invslld when shares begin to be t ~ a d d ,  cil"&o;~gh in ma;*iy i;~b->xirces 

the ~barehslds~ri wi3U an t idpa t e  this event and arcad -the 

operating the mrporatlan kithout ~ ~ ~ ~ 4 1 5 ~  Under Lht? F L :  1%::~ 

provision, the nomal IlabiliLies and &-W-es sf dimtors 

rat upon t h ~  shareholders, and for otke ourposes tho sffirth 

holders are d w n d  ta be W.i~cx!"trs~'. 

Although We Flori&,  pmz-ision is a logics1 da~rd.ttpu.xi;, 

of " a s  branch of t h ~  law, it i.s not d a r  t h a t  it accgmflshet. 

mu& more than statutory pwvklons p e m i t t b g  a d o s e  mqarc;.i-A~r, 

to opatato its i n t a m 1  afif'ab-s 19ke a parba?&p9 or ~~.ai'd?~x.liz-ir.t~; 

resM.cWons on 6Lreu20rs0 p3ers0 Indeed statutory pamis.;i-o:~ 

to operwte ir~kwlaZTy as R prdaw&p may w e l l  aclaklo a dose3 

corporatLon to by...pc\ass %he d.w.Mon of a board of ctirecbr:;, 



-3% 

Sinem the Ylcllde p w l d o n  doma not add scab of razpb~~xr  Co tbe typr oZ 

prolldona JmqT mggemtd, it raulci m o a  d.slP~bl, not to a&;@ 

it but rathap to abide dwdopaart in t h i o  13~tsw:a of ?Aw b% 

5. Stock Transfer Rer;trict&ons 

Stock transfer restrictiona are incrcrsiq&y important 

boA& fir the dose ooqporation, wisheo to keep !Lts shares 

wdkhin the origbwl gmup, md for other  srliporatians, which 

wish tx, block ebthsr a p u U o  ~ s ~ b u ~ . o r  o f  ahares pr ivate ly  

placed or interstats dfsWbutLon of sha~otl sold i n ~ s t a . c e ,  

pwrmant b aceaption unties f ederral an? s-i;ate eecurities ZRw. 

Fw states have given statutory considr~akl.on to restriating 

or axpanding pamissive h s f e r  ~est:~cWans. The basia law is, 

of course, that : ~ f  pwsonal psopwty !of &ah shares are 

tmdiUondlly a s p o a f ~ ) ,  and its  prllcy egainst restraints- on 
J 

aliearat.ion, Cuneapemtly, oi* tcztkin typos of ebak bansfew 

ree'M.ctions can possibly pass mur terp and 1~robaIil.y only first 

op'don, byan&sdl  a g r ~ ~ t r r ,  :ind ahnlbr a;lrwngansrts are 

uno;uestionali&r valid. See Laws~~i vo H o u B Q ! ~ ~ ~  EYi?ance COD. 9 

17 Dd, Ch. 343, 152 A t l e  723 (SbCt*  1930)e Tho hi&y usef'ul 

%onatmt matminth - by iIfil& :,hares may be -sferred on ly  

with the affinoaklve mnssnt of cllsootore or sGher shareholders, 

or the proposed purchaser lsoy be vetoed - s+andn i n  doubt it7 most 

Amerioan jurlsdlrrtlons. 

J This contrasts with the Eh&sh view that shares :>i' 
of stock are chosoo i n  aouon and are not subjwt to tho  'Jaw 
and poUuy r d a t b g  to restmints on Bumation, 



'- e only USWJ. y~-ik?.tory p11c,~vidcns mi3 those in %ha f' 
[Inifom $to& 1.nsPer AoL (T ld .  Coq. Csai 5194) pnd the Vn!iiorn;, 

C a ~ a n a o d , L  Code (~ect.3011 Ijr.204) ~ q ~ l l i r i ~ g  that any- "o^thorsrisn 

validM sk;'?ck transfur r ~ i t x l . ~ t i c m  be mcf 'id or tabcnnpicr~c,as~y 

n 0 k t "  on k h ~  a b ~ k  t ' . : ~ l ' t ~ ~ i ~ ~ . ~ k ~ i  but ,&@a@ P Z * ' J ~  ~ Q I  IS S y  k i ~ t h i i s  

as 'co ths r i~bstantiva r ~ L i d i f  :. o i  ra pr-ticu2.a.i. res cx%cti.cn, 

R ~ L O * ~ ; C P ~ ~  rwson kkar  stoak tmnata ~ . s n M ~ e o n o  is the 

n d  for c o q  t~ira%3.~n~ s:; ,od..ing aub&a.df.cs; 5 sto  h,s uncle- tJ;ro 

~ujPsOns (8PZCq C f ;*?,E 5 :I .t<mt;'h.:-: L ! . I U ~  tjii-ul :,as) o 

Corn&' ~3-LW:. f~ns  .? ?.0pi;s& 8 at~~*,u'L;;ul.y o,t.otrk S;x.anuf o?? 

pm~~5dlorid, Ct)rL.9, Ga t , S?x.ts, S 3 s 3 6 3  bvt xS.tk~.u.El. mh~-Y.:..t~..1~i,i vt-: 

pmvidons '! ndlcatXng K~FLQ.E: fici~.Ls of' r~s"':.r~r:~t.rio~,~ a .&:id, .iB; 

adds l i t t l e  '%,he 13v, 

The f a ~ w r i ~ ~ g  i:;, :iuga;osted for aonsj.d~~%t3 Oi3C 

Sectior: S b 4  vrk l'x,ul~s$o?- 3.es%x*ct-Aons. 
-1  --.-n...-...mr- . ---* .-Jvlm.rU,.....mMIr 

(a) A '~r-.~.t;f6aS.&on on Qis 2~rnr;lfor o f  shares of' n c o z ~  

porn Lion its u:.d L :il.~wS'u;(. 9 .l' it. 2s l-aFi ~~(.~I~~LIJ?~.J!,.O :j,tl v k m  ofl IP-LL -''i)t. 

oir~wt;t$ ) -  .MIS a.rd 3.1' 



(3) It oon4ains tema &i.uh 

(a) Olikigate uhe ho:Ldm of Lhe &barerr proposed 

to be tranefmtsd to offer to the aorpsm'tidn or; 

(b) Wga'bea th(a aorpo.stion PP OUQLZ. sha~eholdera 

of the oorpontlon OF my o t h w  ho1der.s of s m t r i t i w a  of the 

oorpomttion or any wnbiglation of thm to purahaw &arm 

ubiah are the mrb%aot of an sg~eanmt  rebpewt&qg t ~ e  gurchaes and 

give fhedr wnssnt .to ruy propseed tramfor* o f  01 f;O $he 

proposed purghaser o f  tho shares, nnxl &e directors act raxonabQ 

and I n  good .faith in withi~olding consent, 

(dl Pi~hibi . t  the tmnsfer of tho &area .to 

designated persans OP aaixgordes of parsons, and a& Cfegig~'ir?4on 

is re8somble in view of cdrournŝ c;anoes, 

(b) A restzictfrjn on tmnsfer of sh?-netso .?R pennitted by 

subseotion (a), dli. be appPiwb1e sx&r to the sharos of share. 

holdera who are parties ta an agfreeua~lt ~eeWat%n;3 tmnafor 



of crhPnep or uho v o w  in favor of o provision of the uartifloate 

of f .myr.rtdon or of the by-lam rdzlating tranderru of 

aharea, The byaws  or the ceorctifiaate sf a oo~porv~tion nay &a0 provlde 

tb.t a restr5otion on trantafar of shares nkanl be applloahle 

to .brm crubasqu~~~ltJy issued or sold bk~80t3y by the oorporek%on, 
J 

(a) The provlaions of subsmtkon (a) do mt grdude aqy 

0th- l a m  re&atAons on Wder of seouritles, 

6. Ranees for Dedldlock and Abuae I n  Cloas "rpomWona0 

Tm, d28tlnotive, if not uaiquo, close oorporotion problems 

are (1) tho c d e t m o e  of a deadlook &?.her among the diPerrtors 
/ 

or the nrhareholdarr~, and (2) the unumUy vulnerable pO8iti0r~ 

of minorl$r sherd~oldsrrs and thid.r s u s a e p t i W t y  ta hfmez&ou%e 

have been inrPdequato9 and as Qme pN.cuw have m e  to Ught 

sfforte to antidpate and resolve a811 have resulted in more 

oarentZ r h f m g  of 'c30 b d c  duamsolts for the d.oss mrpoxa43m, 

and the cmachent of eak20.Utw giving CK)UP%S bnradetr powers to ddL 

with thecs d i f f i d t 4 . e ~ ~  The A M  Wsil Act, foil- the 

1 1 2 i m l s  law, ~uthorizei judidal dissolut&on on s e v d  grounds, 

indludkq; those r-gd red by ~ w a r e V s  SwUcn 226 for appintmm-2 

of a recdve. In addi'don to the naom-a s h t e s  wUch have cim- 

acted the Wsil A,,t ( i n d u d l n g  Ate dissolution p v i s i o n )  , and 

I Subn,aTAon (b) ia based on Corn. Gm, State. g 33-3a6a. 
--at p, 3.5Z 



leaving aside aer- irastmati:7e b g l i e b  sta tubs ,  w. group of 

o t h e r  ststes have d d o e d  apeclif3.c rendees to dwl with the 

problem8 of 'deadloak and of the injured drnx.i%y &are Interest: 

Califorrda, connectiuut, Florida, New Yo*, North C a m h ,  Ohio 

and South Carolha, These pracgdwee axe ded.gnsKi p - w  w 

g+ve the court altarnatives less fime3U.a khan ordering the W J ~ Y .  

powtion dissolved b?? appointing a i?m&vw, 

A. Appalntin~ Recelvera (SecWon 226) - m- 

(1) Grounds f o r  mid: The present Dd~Warl~ ~tat~ucclj 
I--- 

au&fiees appofnhmt of a recdvw If can N q a d l y  av id=  v3te4' 

!,as r-esfiLted fn no electi,on of (3ipeef~rs fax- L" Y ~ F R  OIP ax fhn 

eleation under Section 27l:. Tha ~ e q m X l y  d iv idd  vc?tsn test 

requirement of unardaous voting m y  oreate dsladloole prdud3r.g c a r p  

aotion can t t t  blouked bj a 75-25, 2/~1/4, o r  60-40 &vis%on where 

the ar t i c l es  respoct;lvdy all f o r  a 75d9 &2/3$ osl. &$ m-be;, in ,Lake 

action. Hemce, the sUtuOce should be raaoxded to provide at +do - u s >  

leeet as follows: 

Whenever the &ar&slders are so divided Wt 
thw hove faired b dsot dAreabrs at two 
euaaersdve snrPlel sleetrions olr ail; an aloct.;Lon 
h d d  i n  acrmrdanoe w i t h  Seation 1224 o f  t h i s  
t i t l e  * . * . 

W s  proposed language follows mst sb-Lutes  in dde'i-ng the raformco 



S t o k t e s  now oustmumiiy au+&orlse $xEddl b t c m a n ~ o n  on 

othrr grounds. V5.rtuaU.y a U  the new aata gjlve .omrLe diacre'cion to 

dissolve (or to appo.int a rweivtz*) on the $raund that Q d w ~ s c k  iunun; 

the directors prdcuiss action by tho board with re,lxl'cing in@. to 

the coxpowtion. PwsylvaPrfn, (Pa, Bus, Gorp, Aat S ll07 (A)  (4) ) 

(4) T h a t  tho &reci;o~m nro  dadluck;jd in the 
mami- m a t  of the cr~,p>ra.~~ affaia-lc si:d the 
t,t.sr&oIdaxs aro w b B a  to b-k Zie deb2CZZook9 
7ad Q 4 t  i~~.qax%b2.0 ~ 1 $ r j  W Ghs cozpiaf.Lon 
far bedng sufimmi cqr I s  Lh~w"i~x3 by reason 
-2hmrsof 0 

South C o r o l i n a ~ V ~  Section 23-22,:; 5 ( %  j (1) n.vc~Lds acc:lms3-wa r&anr 

cn the overly r;t;ria't -be& o f  %-:~lacf~~bls i r , j t u ~ ~  a d  p d t s  ,j~fdir.aai. 

&.~302a'~f ",?n if: 

; *  E. 
., .. . se 3 4  -q,&.,:73 c.Z t,:.:.:, .:~;,?cjpi3. &oj.~ 213 

r~zpw~kt.7~ t;; t c  r#:?;. ,, g:l:,;mk oi* .?he csr.. 
pom.Wor~\ bbusirhzso ni-v', n.l",Lirs tJ7.3 t. i;j: b j  

vtjc&o ??~=J~LL!.PO~ f ~ i ?  G . I : ? . ~ ~ z  'q ZIIQ ~ O J L T C ?  0: 

dlrzc'rxrlg r,cn.n.s'i bc! 0ht;;'5.x.a? a34 2Ji3 : ;-i~i:ii;i;. 

hol.da*s ar.o c;s12.s to .~T,:.T~?.C:I,O i:.>.c: & . ? . T ~ - S ~ O R ,  

td%:~ lala aolnnqd.,:im tk7.L (A)  ~ ~ F I o  c : : : ( ~ Q x x ~ . A . ( > ~  
15 ssffozing or 1A3.2 ,-r:,.:'.l'; .: 1.rrspr\:,*,th1a , ! i i 1 2 i ~ ~  

~r ( 2 )  C , i i ~  I?-.;:l-:j~,;k ;!:if; ~.i'T,+:j?;*z oi:' +;Ftc:, CXC::,"~C~?.Q~.. 
al;iorr can na 1c:;i:;w h:: t;o:,;:-;ccLr,d .i:, .tho aa~~~n' i~ : . ,o~ 
of tho sLtirrzLo2.2~:__1.5; ;,~?f:;:.ll~~ 

. -3  

( n )  (3.) ; &ruiIU2-!!j.~9jlll- ? . 2 (2,) : c :r.;x>u-l..o 



At lease three recant stak tes  authoriee jtadida 

o0tJ.m on the ground t$at; the acts of dimtors or eon-ng 
I 

The acts of the directom, oxb l;hose, 5n cont.rn1 
of the corporaUon, are illqpl, o p p r e s d v ~ ,  ox- 
fradulent , and' ,, ' ,, it is benenf'idal to the 
interests of tho @mr&~Gders that the oorpor- 
ation be wound. up' and dlissolved, 

The South arolina pro$id.oq ( 9 .  C. Code S 12-.22.. 15 (a) (3) is 

dmilar in intat, but mo& g p d f l ~ . l l y  to rce9ons by L U m t o r a  or 

contro.Uing intimasts KW$I. arn "oppressive DP unfairly preju&.ciar 

capacity e.8 a sbarehoIc$er, dirwbr or offioer, of the rrorpor- 

:I tton." 
J 

I 

fiction, vie,,  that the uwporatAonga assets nrs baing ~ w ~ p ~ ~  

or wasted. sg., F1m.&lminin S 13.07 (A) (3). 

dissolution beczv.se't;:hcre iis int=~.m2 disswi:a-isn and .Lw or more 

f;iet?.ans of  t;haraold&,; ake so divided &at cllscolueion would 

be benoflcial to the chrrrobo:Ldo*~s,~ ~ J L  W n  m y  be 

.- / This language is dl& to b k e  account; of tho f'aat k t  tn 
I c1ossil;lr h a d  Roppressiven action may and o f t e n  d o ~ s  
take the fom of depridng a shr&oZder. of h i s  r igh ts  as a direchior 
2r ofiioer, =ther than jot'zcking M s  stock l n t a r c s t  as suuh. Tfrn 
Jenkins Cotmittee in 21 la@ ha3 recu~marided that  its o U . d  sta tuwr~ 
maJedy lor t h i s  type o~l~oqp~ipressionw (section 210 of the Companies 
ict) be amended to o v e ~ ~ d - 9  a Scottish d d s i c m ,  Zlder v. klder & 
!atson, La., (2952) Seqs, Case 49, d c h  m i l d  3.wt judicial acaion 
0 ras~-of-f~njury to a Isharehhol1dwts stock intapest, Seo infra_ at 

3sa 



( 2 )  Tgpe of R d i e f n  Liko t h e  M ~ d d  A a t ,  a l l  of t h o  

sqtutee .o far oitcl o o n w t s  tbpt 48 w i ~  a s u r ~ l ~ a  

'thh mrporaaon. DelawareQ s Swtianes 4 6  dona egpohtmat  

I A 1 
lofja ~ ~ v e r  who ruay be mpowered to U h e  to o p m t e  thu 

i 1 

co~-prztion k t  41s oi Chancery qF I =kro fismt s o d  
I j  
;an I O H I . ~ - ~  prasamabJ..ly the r ~ a i v r n  wuLd /~+sed uith bie mzmaL 

i 1 1  
fiq~cfions, includiing payment of orsditox~ epd d5atrl.hJ&;zon of  

iu t k c ~ ~ z , e  di ssol.ution is alwr1y pref wabL'ro wm<p closebcoxyx>rai;so 
1 

d&&,ucks m y  be 80 intraatrble, and rrrtpl mrfldmcn meng : 9s 

b m e  See Cham, Nadiui~ 1bqg-p and the i ? o a ~ _ C ~ ~ p ~ 2 t  
I 

73jllrirv. Lo Rev. 1532, 1545-15W (1960): 'and Imal i, ;C'iie S522= 
I 

fhu' oj' ~ : O Y ~ O T R ~ *  5% s A k c e  -. k~bimo of *T)atrdl~~k and b ~ u 0 1 . .  
.LCI-.U...UIIU-- 

# 

LY iJ. c:h.i, L, Rav. ;7e (J.9j2)0 In mch ~ r c n m c b r : c o s ,  Q 1 ~ i  WUYL 

1 
!h~l.il.ii lave au*J;tlori'i.,y to go ahead with di s~olutioa o f  1.k3 co q d ? a  t;l I r f  

~ s '  available tc the em& In  ms olosshco:rpom2rian sf tua.Lior\ nr ld  w i k i  .;, 
I 

operations. 

(3)  Who Yla-on for Judidal Action; Uid.@uaro, 4.iko 
i 

o b t  states,  properZy p d t ~  s: 8i&e stockholdar to soak Jw1$,24a:' 

- +I  b ~ o n  +or doadlook and it shotGd retain t h i s  feat.we oven ,,f* ' i h ?  



are aap~ndad~ as mggaskat5 above. R& ~ork?a Seot lon  1104 
I I 

, a h @  n e d e s e  in raqui~ng tkt a t  *&at oi&e=third of the  
I J 

&reboldars m e  petftionss for dis~solut;icm, It i a  W e v e d  that 
I 

thn ocnrrts oan radily citspose uf Primlous suits bg rdngle ebsPahol& 

era reeldng to misuse the starrding to pet iaon for judlelal aotilon, 

(4) Urnitation to Ciose Colpomtions: AltAough these ,&a- 

tos authoriefng S\pdiBiA3. d l s d u t i o n  (or appo3.ntment of s rbocdver) 

are designed &&fly for dose  aorporatione, no s U t e  (ind.~dfw ?hlA- 

aede  %he diff idties o f  matirrfectorlly defining the d o s e  corpom-. 
' ,  

&'on9 the useful role of w u r t s  should r m e t  be lk~dtai to the @mZ; 
, .  . 

d ~ p o r a t i o ~ ~  Suoh a Umatatiort wm3.d make i t  ~moertain vhether tho, 

caiufia am2d b k o  any randla1 a&lon ao oorpomtioms which are 
! .  

not, "doeem, Cert~idy ,  judioial actLon is neaoedsrg A n  a s s  oY dmd- 

l o c k ,  or wants or misu~e of mnporato assetsp w i r a t e v e r  the sise of .the 

coqsmtion. In 0.a-1 practkco, most of the altuat%ons aoveed by 

ttlese statutes ariss in co-l'akions with few shasdialdarci; and 

the public held entsrprisa. IIanoe, even if Seotion 226 9s subs*m+- 

Ae an altonnattve or mppler~ent to dAssolutlon ox appointing 

a rcwrdver, u e v d  abates and -land havo devdopd $xtLoial pro-' 

.- / - f.$cept %.hat undor N w  Yog~kOa Seotion 1104(0) 8 eing3.e ubt*&03.dat1 
mag seek dissolution on the ground Uxit a cieid2ook among #o abre-. 
lialdw..i has p'pealuded slloakLon o f  dlreotors a t  b f o  conr9cuIZive annual 
m ob1;inge. 



,ydures to deal w i t h  dbadlock or in$any to lldnority in*keE.ts, Aga ir .  

4m.m prwdum. t d  to be rudhl only In the W oorjmration, 

J 7 though the appllmtdon of theroo sh tu tes  in not axpresu3.y &O limitedq 

:be prrrpolre of sooh stPtute is to give the oaurt broad* diaaravtion 

than the uarally available ohoilae of ordePing or not orderiolg diaso- 

IuUon of a oorponation, or appointing or not appointing arecebvw. 

oinhent of a hPvirsdorre;l Direutoro CdAfoxzxLaOs 

thorPze3 the oourt, i n  the, e m t  o f  deedlock, among 

We dlrsotore of a corporation, b appoint a provia9oplil2 cl3.reot.m 

who mst h an mintpar*tiol peraonnp %dtherr n charaholder nor a oredi- 

tor o f  the aorporaUone nor rdated to the other dlrectnrs. 'he pm- 

rrlslonal dfreotor 119 & a reoelverg he has only the wrights and powerrs" 

o f  A direator of the aorporation, la~2udfng tho ~ g h t  to notiae, to 

vote at the df~eotors~ meeting, and to recdve reanonabLe b ~ ~ p ~ s a  Liono 

He continues as a director until the other direatore break the dead- 

loak whir& prampted his appointment, or unti l  he 3.6 raaoved by court 

order or by written consent of a mjofity of %he voting shares, 

On*third of the out+st~ncllng ahares may pet;iWon for  h3.s appointmm.1 

uhloh is, of oouree, dlawetionary w i t h  the court. 

J see inf<a+. at text of the ~ l i f o r n ~ a  statute. 



The g r o v i d o n a l  dlreobr ie only swpaf ia ia l ly  sbdlar 

to a o w i ;  appointed reodver. As the leading CaUfomdrr * r e  

obsarves., @a reuBivw8 h k u s  pouseeadon of all wrporote prop&y 

and rrst~tc3 and exeraitsea complete oontrol over all the affair8 

of tho oorpomtion in:ludlng the management of its wayday bu~Aness,~ 

wMlo, in oontraet, L1.n pro'crlsion;rl direobr #J.s m a r e  e &reat;o~ and 

hae mno of Q;he plenar;* powers whl.cih ape granted to a ~eosbver,'' 

In the mattor o f  Ja&ec!j St@(& c 0 ~ .  , Cake Ar)po 28 - 9 322 P* 

21 246, 250 (let Mat. 'i')58). A sooolnd dlst.'.notion is that the 

'ldraetiaw or %sroiom xomgciy 09. a reoeiver 1 s I m k e d  only when 

budneeen a d  is w tbrrmgbrily assodated ic the Pdnds of the 

publlo with the appointatat of a :*euebverm t h 4 ;  the raaecly is to 

bo avoiddud. & at 250. In crs~.t~mst, the prottsional dimtor 

rclmedy f s "a lees sarert remedy &.ah is availabb "a pru>tgct thrr  

rights o f  the pari2'ss ard does not rtcPecZ upon Li\a flmndaI standing 

or pod name of t l la corporation nor dcos it take kte pmperty out  

o f  the hands of t le owners or fhe pwscns aotually ~thuinAstering its 

businejs. Thwr is a readl31y diercemib:! e W.rarence ~ ~ t w e e a ?  a 

corporakloa nor, able to corr.uct i t s  h d n e s o  t c ~  advan-c or baing 

in danger o t  h l s i r i n g  or ' . o s l ~ \ q  S t s  prt~perty and a oorporrmtion 

-ah is in darl,er o f  cet~sWon dimitnuUon of op-Uorrr." & 

at 251. 

The tl,ree rcp~tedl ~ f b . ~ ~ ~  a p p d a t s  cases a~plyi.~'~ to the 

California slntute have 5nvolvd done aompo~atfons Bxclusiv~v, Thus: 



i l l  -209 S k.>?A,, t h ~  P@ warn f C,:IP T~,,.~;~:~V?~C~SCW?SS t1w <:.m faa'&tac~nxv 

-oh ol~Otad two mmbors ta this f a r  man board, A lika uitunum 

w e  prwent in Edlund v, b e  A l b o  ~ui ldwq, l06  Gal. App. 2d 3 9 ,  

235 Y.2d 28 (let Mat, 1951), aaept that ham the ol.l&Ud aatiLon 

wns one to dirrrpolte thm wrp~x-&eim, and tha W bour2 p p ? d  

d l e f  through appointing a ppovlsiooal dimoto~. And in -a)& 

Qub V. b e r i o r   COW^, 99 Gale Am0 2d 346, 221 PcZd 766 (2d M ~ t e  

19%). two shamholderr, meh w!Lth SO$ o f  the @took were web dl4seobro 

a& upon thar peaalairq an i m p a l e p  one of ebau etraueeaiwly patitione. 

tho oourt te appoint a pnorirfml &rectorl 

':kith respect to prooeduro, the California tstatate is intended 

%o provide a mmapcary prooeduro 'La protect r i r d  ta preserrve" the busin- 

kolp i a u r i e s  growing out of deadlook, Ecllund, case, a m ,  235 P.2d 
at 3. And both in that case and In Dgsaitt Club, the appointment was 

made on affidavits, but; without a har ing  or evidence, Pmoahmally, 

in Edlund,whioh started aa a pe'L5tAt-m to dtssolve the olorpor~'~tAon~ 

the appointed, although, as &oo& Club and Jarnrlson S t e d  indicate9 

the more usual procoiuro s e a s  s w i f t  and stare and UU designed to 

solve the problem it wao faghloned for, 

(2) 'kreo stat043 have d~~fs . lnd  a procedure Hfifoh would be 

usef'ul in d a U r q  with dmdlook or ,  more broadly, sex-iouo dissension 

within small. o o ~ r a t l o n s .  In California, Connecticut, (Corn, G m ,  

J 
S b t e .  S 33-384) and Weet Virginia, shareholders may bail the 

oorpomtion out of a recoivarship insWtuted by othar  shareholcisrs by 

purohaeing the re~3efaershlp-petitioneros share8 at a prloe subject 

to court rupemrjision, In California it is the fair cash value sf the 

shares; in Conneaticut it is the appraised value* Califomla roquires 

the pmahasing shareholdm to e v e  bond w i t h  security to assure payment 

3s9 
J See ia 9 t p,, for text of thm ConnwUout S t a t a t e  



for the patitionslr's ahurea. In moh etete the ptrohaae ir~, in 

&sot, oaarfAilsory, p v i d d  the purahasor pays the fair oash o r  

appmiued value and me& any other  rrtetutorg (or judioiol) re. 

qoirenmte. Conn&3.~t slm p v i d e s ,  3 33-384 (h), that a 

rmebva-ship k n s t i t u t d  by a creditor may be disPlissedS one or 

mora ehaMholders satlafy the n7a4me 

Nono of theae statutes has dealt w i t h  the potential h a d  

o f  a "strike@ sharehold* elcask2ng a rwdvership aoleZy or priruax-ily 

to a a p d  a buyout of hie sharsreo It would, eeaa f a ~ s i b l e  to warn 

a g a i ~ t  eueh a praotloe by giving the wurt dieoretlon to c"fnuias 

the reoelvership and to tax all or some of ;,he ea~glares of the 

rcnrdmship to the shareholder seeking recradv&:hip to the eharg. 

bolder neeking reoabvership, if it appears that the proaseding was 

inrtituted in bad f a i t h  for the primary purpose of seaurlng the 

ptrabzsci of the petitioneree shares. Aakvrlly, tbe oorpomtion 

or other rrhareholderr uill often wdoame the opportunity to 

gurohase tlhe shares and thoreby nist only bnninate #e aauon but 

also be pewnent3.y r i d  of the trouhles~akar. Judioial control. of 

the proceedings and the determination of the fair cash value should 

prwr'emt abuse, espeu'ially if the statute also carries m e  senct i~ l  

for nbuee of tho pmcedw?e. 

(3) &&U 21C of the w a s h  @ ~ P Q  
J 

niea Aotr The most 

fahrmohing, and uost effective, prooedurs br dealing w i t h  internal 

J Because Miah and Scottish cases and statutes are often 
irpaocessible, two copies of a oollmtion of materials prered  
for olassroomr use by the R e p o r t a r  havo bean sent to the M t t e s V s  
offioe a t  the Delaware Tmst W d i n g  in WiUhgtSn. 



strife within atndU corpomtdans is an lbglish statute whlob m s  

apparently lnbtp i~d  by tho Woat Vir@nia arad California pmvlsfona 

for cctapulsory tv,y..)out of a minority shar&o3.dlorvs interestp but which 

goes substantiaPl.y beyond these or the Connecticut s t ~ t u t e s ,  As 

preeeartly worded, Section ;UO provides tihat an &@.id -fie 

on finding that the drcumsbnces justify judicial dissolution 

but that dissolution w a d  W a i r l y  prtxijutcova the a~rparation and 

its shsreholdws, may grant relief alternative to dissalutioa, 

For the aourt may, "with' a Vr af to bringing to an wcl -&u ~rl?,'r,ars 

aompZainsdF of (by the pe"Lf.t;lorxlmg shar&oldotr), mike rmrh oxdo.xa as 

it tunks fit, whether for regcBEetixag the conduct sf &he oompan;yas 

affairs in future, or for $,ha purchase of the &area of my rna~be~s 

of the oompaply t,-~. 0th- mmboas 02 the company or  by the @ompar%9G 

! The court may mko %XW al tera t ion  in or aclditioa .!s,>;' 

corporate d o m e n t s  correspnc3.ng ts the csrt5.ficate of incorporation 

and by-laws. Obviouslyg tMs  power I s  egul+~ble h nature, and. I s  'Co 

brs used 0nl.y in the couxtQs sat!nrl diewetion, 521s t.h~eo report..sd assos 

app1,ying ale rstatu2.e diochso  the coWbOs qxz."frme; k . t  effsctivs use 

of its broadJy granted p ~ r e ~ s ;  w ~ h  O Q ~ ~ O M ' Z I Q ~  w3 d o ~ o l y  hd.do 

Scottish @opstlvs Whol~~+l.e_S~d-teb, v, Meyox, (3.959) A. C. 

324 (H.L. 1958) (subsidiary owned by two indivldhal dnor2ty dwre- 

holdare and a corporatnb ma3o~ity dareholder) (oourt ordered w - o u t  

o f  minorlw interests at fair ~ l ~ e j  ~n be L t d i a a  

Week. L. Rep. 62 (c. A, 1958) (corporation o m d  by six shareholdwa; 

Z i m l t d  redid granted against. senfla controlling &areho2dws), 



See alao Elder v, Eldar & Wetson LW, (1952) S-e, Case 49 (Ct, 

Secls- lrrt Mvo 1958) (etrbtte h a d  inappl.4.0ablle under faczts o f  the 

The &@Ash ertstute has workod so mcoesdblly that the 

wAsh Company Law Amendment Cornmittso (bJ&ns CoaPlldtteeb') has 

rewmmended encpansion of SectSon 2 l 0 ,  and in partiaular making its 

broad aqulqtPble relief available even &ere the faot situation is not 

so g.lqimr as to oall for Judicial dirrsolution. Report, 

caupany Law a t t e e ,  Bimnd. No, 174 (June 1962). In &orbp the 

EngUclh ~ t a t u t e  would, if amended a8 r-soldod, provide a gmeral 

ranetlial jurisdictdon for most fonne of deadloek and abuse vlthh 

h a d  arpomations, although the statute l e  not in tctas 

confined to such enterprises. 

Although statutes sM1ar b Seation 210 hsve been adopted 

or remmmsprded in several ComonwoaLth natimar, South Carolina io 

rwomesldations by the lent authority on d.ose corpomtions. 

See OONeal, &r;t'lldon or  @mession of Buslnees Aasooitktest 

@-eouts fi in Samll Entwpflsss 8.02, 8.08 (l96l). The 

south ~orolim statutts, - i d m  at po%h, emboaes most of a e  ~ g n ~ n a  

Cmmlttee reoomendations ui th respect to the English pxloto-e- 

f t ' l s  to be not& that the JbglIoh statute duplicates t b e  

Conneckicwt provision noted am at p.m, to the extent that kt:. 

authorises a cmwLordorc4d purahase of shares by the wrporstion or by 



o*har uharsholders, However, since neither the  aorpomtion not - or 

more shareholdere raay be wi l l ing  or -ally able to purchase tAre 

shares of a diarrenting Pdnorit;y intarest, W s  fonn of  relief may not 

always be useful  o-c possible , Henoe, the &&ah statute Qss afford 

CQUH,S a ader neaibhlity, 

(4) bcanmnendationsr This Report recommernds that the CoPlldttee 

add statutory pmvldons aopawang the Court of Cbanoarg - to grant 

rdid i n  addition to its prosant authority to appolnt a reuelver, 

A provlrdon modeled on the PllgUsh Section Zl0 is unqueati.onably 

the laoat oanaprehrraive and effiaaaious mppluuontal ren4ye 

If the Comaittee pefara to consider more specific prousrjtures, it 

i s  suggested that statutes be adopted to ptnadt appoiniznmt of a 

pmvisianal d i m t o r  (as i n  ~aU.fornia) and to authorlee a bay-out 

of a dis~anter~s, shares (as i n  ~onneetdout). It is assumed that 

the presmt authority to appoint a recdver, under Seotion 226, alJ. 

be eafsnded. TMs comMnation of etatutory prooedures ahould provide 

an effeotive anuoxy of woapone for dealing with many of the usual 

prohlaus o f  the d o s e  corporauon, and ipvo Dolaware e signifiosnt 

lead over other s t a t e s  in the d o s e  oorporation fYa3.f.l., 

S n e r a l  states have statutes speaiffoally Validating 

aorporations i n  which a l l  shares are m e d  both bearafYcbUy and 

o f  record by a single person, E. G., 19. C. Gene Ststs, s 35-3.1; - - 



holdings that the corporate entLty mllapsee under suah circumstPnces, 
J 

and the individual is fully liable. See PsPk Tamvlnce Ino, v. 

-I 243 N. C. 595p 91 3. E. 26 584 (1956). DeZawama 

does not need su& a statute, since the truly onearsn oo~yomtAon 

is inrpliedly reoognieed by Section 141 (b), and, if adopted, by 

the proposed statute pcmi tung  a d-&e inoorporsrtor, see 

-. . --IU, -a a*"- 

/ .St~l;u.:,~zy . r q c i ~ a ; \ l o n t u  for ,multiple inooq~~ratPra arid directors 
""a, 

are tha usua.1 grounds :COP .; .~irn'l.idatin& a aorporation all of whose 

&ares sro own& by a s.irg?./c ,papaon; and #e Ddaware statute, as 

preaemtly w x i t % e n  end f i i  acini;lcd a0 pyupaosod, would allrpimte any 

b e d s  for t h i s  argument, I. 



Sowtry atuned mbr~%d&arXen an& otbr jolnt  ven twe  oarpos~bv 

lean8 owprlae a apofea of oXaso ao~oral2%cw, a%ms ehsss entar- 

prPaee am o~?diaarUy awned by w very bow, of tan onBy %no, GO- 

rate shas?eblrPers who derelre, at leas% na maah as two- or thsea- 

oorporatisrrs, ta keep tho oa?t;erpr%no aloroo:, Ije1awrat.e bRs m Ute* 

e a t  hem, u ! h m  a* Itmeti 13 sf  25 joW&von%wa coqomticma 

T' rsaently sfa&Sod by the I3wvaxd J&w .!iew%ew abC. ape ~ ~ a ~ d  

4mrr Dalsmre-8 number ~tieaZrfpp'2ag any otka~,r Q~eu.E.sdlu$iolrr~ ThU 

Beport h a  0- ~eaomua8od .&at; Seatt3m1 122 a-lrouM. 'he &.mend& 

~pe~%f!.C3€k&Ly gtPlpOWOC C ? O ~ W I L % . % O M  t0 811c8J' 30-t ~ a k u ~ m  

aad f %ke wxler takings, -or l, at 42, i%my e?,ose o 0 x " p  

ra t b n  paole&l.ea, prsvlo'crarlg rosoomm~d,  m e  eqmlP$ rllpp8 %cable 

to J a a t  venttare uorpo~a(;fonts, i&&, speta%f %o otu%horXv?\ Uosa a f  

euper-8btuP;ory quonun wn8 sstkng requ&?em8~~tat, by whZoh y ~ ~ * & i o Z -  

panb my insure tbnaeluee u veto over) pmposed sarpoi*aW -<oGSw 

(aea 78 M v . t ~ R a ~ ,  at 338..kQ3] c; prwetlurers fur d&fag t v f  th 'ieadrs 
J 

looked brCPZtrd8 {aa at 403-4B3) ; v a l U a t % ~ n  of atsok &amfar 

rosQ9~t90ns (a* a t  4XtU21); and. a gcmam2 rtwognltiran e h t  tksz 

d%r&ore of a 4o-t vctrr%wa aorpssrat- raay be omtzo~bed -w tha 

parmt owporat2arolaharehol&orse 



30-t-venture enterpriacpe, ovomn nor8 t)zan eke ad- 

alortg a w r ~ t ; l o n ,  are fasl~%oneCL tWough rae ti&w dPaftfmg 

of tho onlporat;g i l lstruaawta.  The crloae oo-ratfon provtebm 

already aujgpaf;ed w o u l d  oertaWq validate Rlmn~t a W  type of 

l n t e r a  oorporate sta?w&ure can rthlnh tb oorporate *pa~?amrs~ 

agree, Tim prooe8uras for deal2nig w t t h  oorporate deid%sak 

ebu3.d alao prove wehrl, Iiowavor, %t 18 cruggestd that, ilf 

the Ceglgftecte adopts tke CallfornU-%ypo proadure for appoWtb 

9ag a provle%mal dlrootor, the statute shoultd perat  tW 

eerrtifSmte o f  BtKlorpoi.at%orr. to rmlLIQ f t r r  app19crat9,a to a 

partltou&w mterpi*isoo JudiaSal ~ O S J B C  to forue a dtml lo~k-  

beakfng: dlreetor cm the partltasr k, a j~ lnbventtse  oorpora%km 

would apprrrenUy be d i a t a a t s f U ,  w e  78 kl~~v,L.Hsv, a t  407-408, 

-p. at n.750 
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(.a) An agreement between ~ W Q  or more shareholders, If 
i n  writing and signed by %he p a ~ S i e o  thereto, wy provide that i n  
exercising any votlng rights, %he ahares haad by them shall be 
voted a8 therein provided, or as they m y  agree, or as determined 
in accordance wfeh a p~ocedwe agreed upon by them. 

(b) A provision in %he certificate of incorporation 
otherwise prohibited by Law as ieproperly restrictive of the 
d f s c ~ e t i o n  or pbW@ra oB the bmsd In its management of oopg~m&e 
affairs shall nbwertheless be val id:  

(1) Xf ali the  fncarpd~ktkws or h o l d e ~ s  of 
record of a l l  a$istanding shsea ,  whethey or not having voting 
powel?, have aratporfzod such psovisigsn in P,hs cestif l c a t e :  of 
lncorp~ratioa or an amendment theresf; and 

(2) If., subsequrnti to t h e  adoption o f  such 
ppovisfon, ~tlEl&i~s 8 ~ 8  t~~~iai 'a~7~;ijCI or  i3;;'ir22 o:~ ly  %Q P C F S ~ S  nha 
had knowledge 05 noblce thereof OL* consented in wrltlng to suoh 
provieion, 

2 ,  A F J ~ Q W % S % O ~  aukho~ized by para raph (b) s h a l l  be 
valid only so Wng as the shares of the c o r p o ~  I! t i o n  are not l i s t e d  
on a national s k c u ~ ? i t i e a  exchange or rcgular2y quoted 'in an over- 
the-countex? market by one or more rncmbws o f  a national or a f t  ilfated 
aacuritiea associfi%ion. 

(a) R'xeept as provided in garaBraph [e), an amendment 
t o  slrfks oPzt a provision authorlzcd by pangraph gb) s'realL be 
authorized a t  a meeting of shareholders by vote of the holders of 
Iwo-thi~ds of ah1 outatandfng shres eneitlcd $0 vote *hereon or 
by tihe holders of such greater pr~port ion of share8 as may be 
requfsod by t he  certif icale of Lnee~po~at ion  For that purpoee, 

&c) Al-bernatively, it' a ~ R ~ Q V ~ S ~ ~ Q H ~  a u t h o ~ f z ~ d  by 
paragraph [b) shall have ceased %Q be valad w d e ~  this aec%ion, 
the b ~ a r d  may approve a ce~L1fica::e QI amendment u d e ~  section 
805 [~ertif %cat& of' a~endment or of change$ contents) s t r i k i n g  
ou$ such p s s v l s i ~ n .  Such eer"bf %catt;e a h a l l  aaL f arth %the event 
by fieason of whSch Lhe provision ceaned $0 be oa8id. 

( 1  The effect of any nuch prov is ian  nuthonkzed by 
paragraph (b) aha11 be %s sel%eve the  directors and impose upon 
the ahasahobders authorfz%ng %h5 same ox? c o a ~ e n t i n g  theseQo Lhc 
Si.abPliZ;y Sss mnwtr;eris~~ acts os mislsions %hat 18 imposed an 
directom by 6hBa cbpter  to the extent %ha$ and ao long as %he 

* -  . d iso~e%lsn  or k~Qi!lE?i='S of the b ~ a ~ d  913 its. management of cco]rp&ate 
affairs l a  conkrolled by any. such p~ovSs$on~ 

(8 ' )  XF. the ce r t f i l c a t e  of' hascoxpo~a%%on of any carpor- 
s f ion  ocnbains a proviaion auLhurized by par*agraph [b), the existence 
of such ga"ovislon shall be noted csrzsspleuo~s9y on the face OF back or 
soeky certificate for shares Isaued by such csxp~ration, [As amended 
by Ch. 834, L. 1962; ~ h ,  746# 3, a963*) 



Xi~n a3 i k i_o~l4$' R @ q & & $ j A q ~ - ~ ~ r ~ ' ' ~  
--oep-iP = Xothlng 

irr XhPa chapter sh11 be construed as prohibiking or dnvalidatiing 
restrictions on the transfer of shares of a corpor2a.tion if such 
r e s t r i c t i o n s  are no t  otkiemPse i l l ega l ,  and if such rcaG~So'b'cona 
are imposed either (a) by bylavrs adopted by shareholders npplScahle 
on ly  to the shares of shareho33e~a voting in favor t h w e o f  and If 
It so provides,  t o  shapes su'oaeguenlly iasced or sold directly 
by the cokpopatian, or (b) by egrce~aent among any nurnbev or 
uhareholda~a,  or among any number of sha~aholdera  and the COT- 
poration, appllcable only to %he sheres of such agrcel ng s'naxse- 
holders having suf f ic ient  voting power to adopt a bylaw to such 
effect, t o  shares subsequently fasued or &old by tho corpor- 
a t i o n . .  . 

1107. : fnvoX1mta~Pt ;oceec \Zn~8 for Y 3 n _ d ( ~ u ~ ~ i 1  
GlisaoluLio~~.  -a A . 7 h T ~ ~ * a ~ ~ ~ G o t a r t s  of cozm-cn pleas  of tl.19 
~ommont~ea~'% may, upoa petition F i l e d  by a skareho2.der of a 
b1l;3j.nesc corpora'bion, entertain procccdd.ngs for the invo3.untasy 
wlnding up and dissolu-blon of the c o ~ p o r a t i a n ,  when %ti is 
made to appear: 

(1) Tha t  the oh;jc?(:ts of %he co;par?atiorl ~ E I T J ~ ,  

wholiy i'ai:iad, or atva ont!.ra.ly tibondonad, or that  Z;heS.h: 
accompliahraent is ~ , ~ r a c t i c a b 2 c ;  or 

(2) 2'hat the act:a of the diroctora, or thoac 
in cont;ml of t h e  cox-para.;;ion, nsa t l l e g a l ,  opgroafilve , OA* 
i~*i@uler~t,. and 611r:t 11; I s  beneficial to %he Intcren'c;~, of' the 
s b r e h o l d e ~ ! ~  that  Lhe c o r p o ~ c % l o n  be wound up and dinnolvod;  
01% 

( :  !that ths  corpoaate assets are bs+ng m l s -  
appl ied or wasted, and that  it I s  bene2fcial t o  the Interes%s 
at' the shareholders that the corporation be wound up and 
dlosolved;  or 

(4) That tho d f s a u l o ~ s  are deadlocked i n  ehr 
management of the corgoraiie afl'alre and tho charoholdsrs are 
unable t o  break the deadlock, and %hat irreparable injury i z ~  
the corpo&?ation is being, s u f r e ~ e d  or It l a  threstened by 
reason %hereof. - 



., '>.h1-! B C V < ~ : ~ X  C U U ~ $ ;  Q\> CrJt;iOit>fl i j1CdD 0f (:hi8 
Coinmonwca:t*;h may. l;i.ion pe'i.'Itron i ' l lcd by a ci  edit-os.1 el' n 
bmi i~ess  corporatl on whose claim has eL-Gber been reducad 
to judpment and an execution Wereon r e t u ~ n e d  unsnt%t$f'led, 
or whose claim is admitted by the c o r p o ~ a t i o n ,  onLerGain pro- 
aeedlngn lor the i n v o l u n t a ~ y  winding up and dinsolut%ou,. of 
the corporation when, In efthel- case, ft is mslds to appeax- 
t h a t  the corporation Is m a b h  to pay i t 8  debts and 
obligetions in *he regulo~ course of buaineea, as %hey roatura, 
OF t o  affo~d pea~Onable secur9ty to thorsa who nay deal wltb itn 

C, Any petl?2on Por %he invoiuntax'y winding up and 
d j  ssobut:ion of o rorpora-r; Ion,  a3:r.i;horized t o  I?@ f i l e d  ~.w,iicr 
tt15.s s sc t ion ,  si.lall b~ f t l o d  w.1 t;h a eouxP; of com6n 
pleas of the cowl.iiry :in .!hieb tile r e g i s t u ~ a d  c f f l c e  'Jf '5hc 
corporakicm is loca-bed , 

la ) a~:eo*& 2,s o.tihci:r; i.,,? b +  -  pi:^^ ided -2.n c::e ~ ~ X ' < ; ~ ~ ' ~ , C H < ; € ?  
~ , f  ~ n ~ o ~ : p ? m % ~ n i ~  ;in JC j~ c::c&l!:~n 613 i iJ ! .ml i~ i l t$ ,Onl ,  on ~ 5 . l ; h . i ;  ?;.o 
vo j ;e )  -$k? h o l d ~ - ~ . z  :?f ofie-&ha:j f OF ~3.1 outn.2nod.i.n~ si!ai'2-; a? 
a i;oj:poia'i,lon en%f'z.l.ed "u vool;e in R n  e:tec'cion of direc*bC.rs 
~ i ; y  pr.esnnt a pe$i.t?.on for d:iosolution on one or mops of C ~ I E  
f o l l u w l ~ ~ g  grounds : 

'2hp.t the c~"tffct8;ol~s ar?e so d i v i d e d  ~ c n - -  
psct ing  %,ha rmnagem~nt of' $he at.?paTs%lonPs n f f a i ~ o  %i??+'- ::ha 
v 0 f . e ~  r e q u i r e d  for ac ' ilon by k c  bmxd cal-.not bo oh':ai necl,~ 

( # a  ; 't.'lw.t; ?;he s!lai .~f . i~ldcrs i i ~ c  SO 63 ~ i t i i : t ~  

-Chat; the vat;ea l::.~u;ix.cril f o r  e lect ion of dlrcctars 
caanot, be cb'tairred, 

3 ~'ha"c.ilh~?yc is infex'2i3J. ~ ~ S S C ~ I C ~  on :GT~:' 
-;YO o r  aox-3 f?c  :;2011;3 OP :5hnrchuldurs are  so divided kh&f 
~l!.:~~~.\o3u;;.lon yould Zia banc2,'fc%2:l to the uhal-8holdera.. 

ib) 11 the ccrt  iftcn,t;e of tnccrporaClun prov-ideb 
'tlx:; t h j  prq,or"i-,ion of vo.Sso r-oquired f 0 x 9  a c t i o n  by th? 
J . O , ? P ~ .  9 1 %  C ~ R  ar~fiort,lon vo-%ee of' shsr,oholderu reql.~! i-~.(l 
f o g  e9cclj.on of d:i.z,nctoi:.s, :3'::e12.1 3 e  &mates ti-&at " t h o  3 
oti-ic?;::::i.oc raquircd it;? i;ilis c:hni: t;er, such E pc!titfon msy i)~: 
pr~:;eni.sd by the ho'i.dsrv of $uorae hlmn one-(;bird o f  a l l  o u ' ~ -  
s,;a~lding shar1e8 ent'itl .ad to woi;z, on non-j,ud?.c'ial dissohr.',btjn 
u d r y  s2c t ion  1003. (C.uthsi?l~at l~n cf di3301u~ ion) .  

$ N~i;;~.L.?;:?~~~,fici.5.fig any provf a l o n  In '&PLP c~~~t;?..i'l..;;iks 
73 ~ . T ; C . ~ J P ~ ~ ~ P B B ~ O ~ ~  iilly ho?,dcp nl' nlmleres entitled %o -$oh? :.<: 3 i ?  
elac"c-:o nvl' . ' i r e c . t o ~ ~  ox' co~,?pos.a'cion, may prcissnt 3 .i>c:.l;i.G'i~fi 
f o-6 2 . t ~  disso.lut9on on $be ground that the shc;li*olnalde~:.\ n=.(? 
80 dlv ldod tbP, h e y  ir3ve falLed,Por u period which looiudc?n 



at leaot two coneecutive annual meeting dates, bo o l e c t  
auooesaors t o  directors whose i;crmra have e x p i ~ e d  or would 
have el~pireed upon the election and qua.l.'lfioat;ion of their 
suaceaaors, (Ae amended by Ch. 748, LV 1963 1 * 

Ssc t;lon 819 - Fruvls -.-. --.---. \ onn$ ---- - Dlsec-C-o.;~:: ---- (a)  t\c%ion f o r  
fippgin!mtnnt,. .(I a corporation bas an even number 'ol?--di ie~fo~s 
who are equa1l;y divided &.nd cannot a8ree aa $0 the  mnagem&n.t 
of ito affaira,  30 %hat :.&s buertneas cannot l.ongsr be oonducted 
to advantage iJr 80 that t ITBPB 18 danger that f ts ptBopePBy 
and business l o i l l  bo impa\rsd and Jos%, the nuperior coua't 
of the county where .the pz1inoipal office of  the corporation 
l a  located my, notwttbat~tnding any provis tona of the arP;i.clee 
or. by-laws of the corpo~af~lon and whether oz not an aatlon 
1s pending for an I n v ~ l u n f ~ n r y  windlng tlp or disaolutilon of the 

' coxpora%ion, appoin2; a praviaional dlpector pu~suant  to t 1 3 i i s  
eection. Action for erucr~ appof-ntment m y  be filed by nne-half of 
the directozls or by the I~oldcrs of not less than 33 , l / 3  per- 
osnt of' the oxta tanding t~fiafierr. 

(b) ~uali,fi.lcati~~n~_~"_~i?.t;s ~ n d  plnwers;.?xemptiun -. e --- for 
c e r t a i n  coqtora%fo~sBC.-Tf~e p ~ o r . . l ~ . o n a ; L " Z f ~ r  s@Ti be an 
fI;fp-al g i . ~ n ? o  f a  rref'trhez? a shareholder nor a credf tor 
of- the cor~oration, no3 related by connaugvic.lty or af.'finlty 
w i t h i n  the th ird degree 1.3 any of *he other directors of the 
cdrportttXolr, or bo any ;j:ldge of the c o u r t  by wlaich he i s  
appainlred, The provfo~.ort&l direc.i;or nhal l  have a l l  %tre rZghtts and 
power3 of 3 disector, ar?rf s h a l l  be en . t i t l od  tg7 not!.ce or the 
meetinyo (sf the board of dj.r?ac.t;ors and to vofe ~ i k  Ruch kueetinga, 
until the doadlock 3.n t h 3  board of dlsscizors i n  b~?ok~r l  oxa mii?.3. 
he I s  litalnovad by order :)P the court or by order of the coup* of 
by vote or u r i t t c n  consent of the hoLders of a mjori?:y of' 
the vot ing  ahare3so Hc a h u l l  be e n t i % l e d  to raceL\va such 
compenbrrLion as may be agz'ced upon betwoen hlra and -h". C O \ ~ ~ O P -  
ation, and ia thr2 aboence o f  such 8 g + Y ~ . : ~ ~ n t  s b l l  pnt;l . t ied 
t o  such cornpensagion as shall be f2xob by %he tour@, 

f a )  i?hansvela a petitlon for jud1cXb.l 1vindln4 up 
S.s fS3ad by shareholdsr or al?are,.\cldea"a a8 prcvfdec; rrl 
sect ion 33-38;?. h 

I 

11 
srclnaf'tcr in ehSs sectxon refer~ecd to 8 x 5  

petitioner," any o t l ~ e r  a h c ~ e h o l d s r  n ~ y  a t  any t:n;e 
with in  s i x ty  days ~f ter .&he r"il?.ng of suah p n t f t i o n ,  or 
a t  such later time as the cour t  f;n its diecretfon may 
all.ow, apply to the court  to have tho f a i r  value of the 



petitioner * m a'hwes a.pprk"P8ed 

c b! The .s:nun*t s i~a; l :~  %heroupon b j  Its judgment de%a.*mine 
the ?. 'ahw.,  value sf' %he pet%t'l,oi:ij-ras stmres .ae of the dhy prior 
to the date or) which such p e t l f i o n  ~ 1 8 s  E t l e d ,  e x c l u ~ i L e  GR any 
elamani: 06 val& nr~9.sIng Pram suck f i l i n g .  It m y ,  if' I*; sa 
olecta,  appoint cne or more peA>sans as appraisers %o receive 
evidence ~ n d  recommend a 8ecj.sS.on on the q~iest lon of f a i r  
value. The appraisers ,kha31 have s ~ ? c h  power and authopi.%y as 
n1.uilJ. be apecif%ad I n  Bhe order of their  appofntrnen'c; or an 
amendment theroof, 

( ( 1 3  W i t h t r i  U ~ Y I  C I ~ S Z S  i \ r f t ~ ? ~ ~  w ~ . . t , t w ~ . ~  ;'iot?.ce frail t h 3  
clerk of tke coupti tkat ~ u c k ~  ng?p!?a%aa3 Me been f i l e d ,  the 
ayp1S.can.k 31xall. f i x 9  with t:dc C O U ~ ' ~ ;  Q c;.lgncd a'c;aGsmsn% t;ta(;Zng 
whether he elects 'to bug %P:e ge t ' l t i ~ i i ~ ' . '  si~arlss n.k 
appraisal, If he doea e l e c P L o  buy tlmors, hi? ahall.  a t  t h e  
t ime of f il!.ng such etateaent depos i t  tlbe ~ran' l>-~t  of such 
appraisal In cash, cxi cestifAasP~'ch@ck, vXth the cldP;r'k' c)E %he 
court. 

( d )  Xf deposit is mat.. aa provl6ed ita aubsac\:lan 
[c ) ,  an ordlo~ of sale sha3.3. he enlsroecf !lir~ct;Tng the ge.L.?-dj.csncir 
.Toxsthwli%h to turn over nbs ahara ceun.tfF;.,?2i;c,s to Lha co~.;.r% 
for delivery to such appl:icar~t, ~r h%s nc:m:!n?c, The d~pza:--i; 
s h a l l  be paid OVQ? t o  $;be ~ e t ' l % l , o n e ~  by (he cJ.cj?k GL? zc?celpf; 
of' tl-ie (sev4;if 'Zcotca rap~?essn%?r,g; s ~ c b  shrtres , duly e n d o ~ s c d  
for kranat'os.. tlp'pon cn.tny of aucn o ~ ~ c ? x *  snle, %ha 
petitloner sltall no Xonsi53z be r l  shnrcholtlsxv o f  tke  csrpok2a*2.0n 
except Por p ~ r p o l - 3 ~ ~  of ~,t\pc?f!Z -i;hej?ef TGN :ind, upon n;ctloi;, i;< .;ik~e 
cpp.' t c n t ~ t  ,, the p c t f  t-lom op f u.c??.c'!ial ;.qlnd.ing up procec?d.l.~g ~ 3 ~ 2 . 3  
be dS.orri:i.ssed ?.rib Such o'btlc~ S3i7C?cr:E2 ~l:~t2Z'ctd r=o~it%r!a;.fng ~;>Jc! 

corpor;it?.on'm 4;fx aous? rmy cij.rcct, Th4j ccuz,"k m y  d:l.;,?lt.:c-% 
that ~ l o t l l c a  of 3 ~ c : ' r i  diom.lsan% be given tc, such f.~~t,ercai;ed 
persor:n a s  2.t; cleens px'ctpor and m y  take ;\3.1 such r?awcnzBZe. 
ac't4.on a.3 59; decr;a~, pLopel* t o  pi.-cv5.de feS c ,  o ~ p o r t w n l t y  s ' t . ~ x g  

sllar-aholdor3 (i.~'31~531e; t i 2  Carl ? j,r.tz.e $he ~ ~ l . ' ~ ) ~ % ? i l $ : \ r ; ) n  %O p~2~k>t',;27-38 
t h e  8hzrd;~~ ~f share1301dk?r8 c?.E?~<.?%t?g to t i  I.%Gcjlvc;! %he cG;?@o.?- 
s t i on ,  end fa i i7  ~ p g o r t u n i t y  f ' u ~  %he lae'tcl~i Lo  ell theis* sfnlli:(ss 
to the for me^^ a t  the oppra5.xed %al!z* vn.'l.iis %hersof, 

(el the npylican% fa1I.a %o m;Ke tho deposi?; e s  
provl.ded in subuecI;Ror! ~ c ) ,  the ptYo;-sedln~; shall. proc:eed Ln 
due CdalTSw, :Cf $he apgll .cant Cai ls  %o make tha dcpoa?.-L ,, :io 
other  harsho old ex? m y  pvocsad 30 app:I.1cafie a8 pi?avi*ed .<.,l; 

7 .  subsect1.on (a), :?'>.:; ?,bat coux;$ may, in its discvekiorr,. i r ?  *kl!e 
course of the procaadingrz, p ~ m f  t o%hsr shttreboldez 



mke deposli; as g~.ovScied I n  a\tb;ci?ctiorr j c : )  and f.n 8ucl-1 
csee shall proceed as grouidcd !n subsection ( d l ,  

It) The expenses of i;hr a p p ~ a i s a l  shall be 
%axed by the court and sila3.l be paid by the applicant 
if he fails to make bnc cicpou:it a3 pcovidcd fin szib- 
section ( c ) ,  but othcfinise shal l  be taxed aaafnst the 
corpox)a.f;ion ~ n d  added t o  title w"l.ntB cosi;s af the ucation,  

g Wizonevcr' dise~i:.i.r?.crn of a cosbgnfiatS~r,   ha^ 
been ol"fect-i.vely v o k d  by ebarc?ho,lders eatitled t o  dlosolue 
the same, but Lhc ho?.dsp.,a of' a rc.3 jorfty of cG?.recz;ore LLc7.vfi 
co% voter1 In Pzvoz c>E G ~ S S O > . ~ I . ; ; ~ O ! I ,  ~ r l g   inr re hold ex who 
hiis r,ot vot;sd fai7 d(i.f;r;o-l,uii5.~1; r a y ,  7gi t t1 i12 r!&tr.:i*ty days zx?.;;cr- 
J U C ~  vgte  wn3 Gaiten,, itp17-!-!7 $9 ?-,I;;? sr~pes?.i.or .toii~P; fo? *he 
cowrby ifhere p3'2.11~1131~ 03.'!"%(38 3 f  the c:~:~lpsrotlan In 
Locc?$ed, or7 any  Jt;df:o 'cherouc', t o  YLQ::~: .bile i'cl?-r ya1i~a 02 
=tI?arf!s ~ 0 4 ; c d  t'r,l7 ~ I ? , ~ ; S U ~ . U ~ ; ~ C ? ; ?  ~p~?t :@. i s ed  ,; xn ;? p~or:s~:?d:'!.ng 
i > ; *~~gb . i ;  i t : , \ z~ t?a r l t  .:lo 'sbl.:; 3~19r.:e:i~.b?~o1~ p y i ) ~ ~ ? : : ~  9!1iiiill '36 
Yervc!l on t h e  i:o.~lgomt.5.c>n 2-33 06ber cCv'.IJ. nctlcnn .. such 
not:i,cc 8h~:I . l  bo gRvt?n t o  slzi?:choldlcrs mxi o~z.ch o?h@j> S.n%t:re::I:~~e 
pernun::: 8s 'bhc.? c?OU~?C O L ~  ;S~zCi,s;c: 22ern3 pa*oysiJ, rind 3.1; k;i),a3.1 
not  be nsceaciaxy ko rnsi:.e sc.i=vkcc! oia si.~a~elioJ.ders. 5:he 
car,al:t os? Gud~c ol:all, In S>-? 'Z ,C~~ pz'uceedinp;, p ~ o c c a d  s!~b-. 
~tan"i;,aJ.ly a3 p ? : ~ ~ ? - ~ 1 2 d  -i.r, r-;;~?-.aec~:io:-i~: [bj, (,c); ( d , ~ ,  [ c ) : ,  
z~nci 4 i?! of .;ih:!~ s~c%i l b ; l ,  W J ~ . G ~  such ~~.j?.; .n.;j .~l;r8 tlhE?~i;?~yr!~1 
as i.OGy Dc ;'e;!.304:23.2g r-zq,~.~l.rcG <;CI p x ~ ? ~ ~  :bde fa 4.;: :,>ppor,::'rr:: t,:! 

n > g ~ ~ i ~ i ~ ~ 1 G ~ y i 3  02 !jlp2 CO-..... . : ,r'Ya '-*,t "912 ?t<?s@ .<.;;Tri;z <;O C 3?:!.$ j.rii;~ 

tha :Xaii.:c 5 0  p~~~'cha.; ; r~? i;be @ i i s . ; : p ~  ~11,xcli' ~ : ; , 3 o : : i t y  eii;,.in.. 
?~c>.idc;::x d s s  l - ? i i ~ g  d :sselvs ";;;.:: , c0apoz;.a-i;3.cn, and .r"n?',.i? 
oppo:~~iirm!. ty ?or. 4;Flrz l~-i;.i;c:c) 6r-\ ;lo:CS i;l-je,?~r shases %o th? 
f'o?nea,;. I? % She spyjya :i.~ed. f'n5.r ws luo ';rjhreof', 

('n) !'?>n(2i1c.?e;~~ n $12ti .t  .ion f f!?? jtldj-c?.:,:?. iv?.i?(i:?.t:g 
11@ 5.8 .;.'I%& bjr & c:leti:li;o,? es i);. tjv2edorl :?.n :.ie~;;::*~n ijl{-.'$!J%; 
' b ! ? ~  CQU.L~% OF ,jJUi;~;1 rajr, 2.p j-?;:~ t3.i: i?!,a i.ij,~c:l?.?%7.on, d3.qiifi?.a,~ 
' ~ ~ ' X . : , L E I C . ~ ~ ~ O : ~  c)il GU 1:?.93 0: any ~zi~ab'.ehc>j.~a:r? OR shareholder:? 
Whr, %a,< 3.32 the o!.a :.m nf f . ~ i c h  ?:yerij.l;02, 



of Trade, nay make an appliccrtlon to $he court by getir ion 
for an o&ar under th-I13 1 ~ e ~ t i o n ~  

(2) I1 on any such pet l t iuin the court is cif oplnion- 

(a) that the companyas affairca sse bewg con- 
ductad ars BPox%saiB) and 

(b) trat *o wind up t i le  cmtgany woad u n f a q ~ y  
pregudZcs that par$ 02 -'irl~e t i ~ t i ? b e j ? ~ ~  hut: oQhzmZsa *he facts wc'tlld 
justLTy the makfng of a win88ng-up o?.dm em the ground ehsf f% wm 
Jut and equitable %bat the company s h W d  be wound up3 

tho uow* mag, vi%k a wle;~ t o  bn';try35r?g to an end %he anat&am cmplalned 
of', mke such sr"de~ as 1% thinks Pi%, vbtbsr f OP ~gula'kfrrg %Sm 
condual of the emany % o f f a b ~ s  en fu%utrze, OF POF %he gu~hama of 
tke oharera of any wss'm~-;,-a sf the oowgany by otIne~= muborn  of %tso 
coagpang or by the eowpany elnd, in Zkm case of a purchase by tka 
eempany, POP the M u c t l m  8~~0rdfs )g f .y  of *her oapnpaay@e c a p i ~ a 3 ~  
OF oBhelnsUe. 

Q3) k!i~e~w an oNsr LLMOP t h f s  sectton rake6 rrng aatia~~jti:krxg 
?.n or add'ikEsn t o  any cmgnny % swmk-:%mlw QT a~ticf .ee ,  *hen, not- 
wft;BstandZng Is any oC;k~x- pra~falaro GP %Alrr Act bu% s18Jec-& %o %& 
p m v i ~ l o n a  of tb odalo!, the cwspany C O ~ C Q ~ ~ &  ahall no$ hawo pcw&.~ 
wf*bmt tbo leave o f  Z M  co?ar$ ieo mike any frurpCbr 8l tomBlon 5.n or 
ebdt%ion t o  mm~w1ili9m OF sv.t2ietlen IacomfrsWnt w i G h  ht.& 
pfiovfs2.om crP %ha oMerr.8 but subJ6cL t o  the Porngoing ~ P O Q ~ % O . W  uf- 
t;bU aubeec%l~n, thE ~1t~mbCZon~ OT &Bbi%~ow mde by %he ox)c3a~ 
sball 'w of  Lhs aam sFf@oC as 3.f duly eade by .ateoIuBXos~ of 
aaapany and the p~owkaiom of Ghb Act  &S%alb apply t o  the rsw~"illn6w 
or a??%icrlera a8 so a3tas;m?i or? added 2;o aecrsrrding3.y, 

941 An of f i e@ cqog o? any O ? ~ @ S P  wQesq th;ta s@sf;io?a eaX'cos'3.ng 
asc e d d t i g  8 0 ,  or gtafng leave %o 124.tar or add t n ,  n c c s p ~ u ~ t ~ a  tirwa~~,~all- 
d m  6w a ~ % I c f 3 ; ~  rakrrll ,  Q5.C;lln Zo\ar%ca:u day@ atbrr) %he: asking Ctw:-cioQ, 
ba Aali@uorsd by . i ; b  c o i i n n y  to t ; 1 3 ~  mcZatsr? o? e ~ w ~ n i a a  fos 
~ag~lsZ;mti~a; and If n c a ~ p n y  mkorr defaull; fn ccmplyiog v l t h  %hi@ 
s&nec-~fon, &he aosrrpany arcn evew ac"ficsr of $he company who fin 
in deYsul% 5haJ.X be lfablo to  a Blefaull f Zno. 

! 

[fj]  Xn rc2akS.on Tio a gatfiG$r>a -masr th23 .sectJ.on, ceo"r;oon 
.63mto i3hn.chrsd and elx%y-fiue of %B%s Act aka11 apply sa XZ ajp35ca 
tn m&%Sorr *&o u wind?.ng-up po%iGPon and grooaed5ago wndoc 8hjr: 
osrct iwr7 t ~ h m X 3 ,  f w ZIw pmwpoas of Far% V of %ha Economy (Mi~daa?~Xa~ltsanw 
PPOVILSXO~JU) A o t ,  11326, br~ B o e W  %o bcn proceeblngrr wrdier thta Act 
l n  rolotilan to %he vfndlng, up of' coqmnfes, 



7. SSOUM CABOLXNA COGS 02' UIWS. SECTION 12-22.23 

I 12-22.23 Dlscrel,lon of Court "; Grant Relief' Other Than 
Disoolut on. 

(a) 2.n any act ion  f ' i l c d  by a stmreholber to 
dlseolve the cooporstloml on the grounds 
enume~ated in L 12-22,15 corres a n d ~ n g  
$0 N, G o  Qen, S la t s .  S 55-125 (a 7 (1) 
14) , the c o w l  w y  make auch order 
OF grant such  lie%, other than d i s u o l u t i o n  
RS In i t s  d facs(~ t lon  it deans agp~:oprlate, 
Including, w i d h l : ~ t  llrni'ition, an order 

(11 Cancell t IG or alter!.rlg any pxgoviaion 
@ontaif3~,t' In the azD'c;icles of Z ~ c o s -  
popation, os any amndmont thamof, 
or "+ th: by-laws of' the corposlatfon; 

(2) CanceLlitrg, al%crlng, or enJoSPllng 
any reaolutiorr or other a c l  of the 
cosporat Ion; 

(3)  D i ~ e c t i r g  OR prohrtbftlng any ac t  of 
the corj~oration or of shamholde~s, 
diro~torr~l, orf%cera or other persons 
party to tihe a c t i f x ~ ;  or 

(4: ~ r o v l i d l n i  for thz purchase at their 
fa ir  valve of oharea of any shawholder 
either by the corporation or by other 
shareholfl?ra. 

(b) Such relief may grantied Rn an alternc?tlve to 
a decree of diascolution, or tmy be grantod when- 
evar the circumatancee of the case are suoh tiha% 
relief ,  but not d l88oSuti~n, would be appropslaee 

10% PLORlaA STATUTBS, CHAPTE3 €13-379. 

The text of thi8 atstuta appear8 a t  pages 364, 365# 
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CQRPOFIATIQNS-CLOSE CORPORATIONS See 77 Harv. 

SENATE BILL NO. 690 

L. Rev. 15 51- 
15154 ( J u n e  i t r r i ' l l )  
for a u s e f u l  com- 
ment. 

An Act re la t ing  tocorporations f o r  p r o f i t  whose shares of stock are  not  
generally 6raded i n  the markets maintained by secur i t i e s  dea lers  o r  
brokers ; recognizing existence of corporation n atwiths tanding 
acquisit ion of a l l  i ts  shares of stock by me or by two persons; 
permitting prwisions in ar t ic le6  of incorporation with respect  t o  
management by stockholders rather  than by board of directors;  
permitting stockholders and directors  t o  take act ion by wr i t ten  
ccaeent without a meeting; permitting stockholder agreements with 
respect t o  managem t and other ne t t e r s  3 permitting removal of 
directors  a t  any time, with or without cause; providing remedy upon 
deadlock of d i rec tors  or stockholders; providing an effect ive date. 

Be it enacted by the Legislature of the S t a t e  of Florida: 

Sec t im 1. (1) The prwis ions  of t h i s  Act sha l l  extend t o  a l l  c lose 
corporations, but s h a l l  be deemed permissive and not mandatory; pravided, 
h w v e r ,  t h a t  t h i s  a c t  shall have no applicatian t o  any claee corporatlan i n  
existence upon the effect ive date  herehf unless such previously ex i s t ing  
close corparation s h a l l  e l e c t  t o  bring i t s e l f  within the  prud-eione of this 
ac t  by written cansent of the owners of a ma3orfty of the voting stock. 

- (2) A s  used herein, nclose corporation'' means a corporation f a r  p r o f i t  
whose shares of stock a r e  not generally traded i n  the markets maintained 
by secur i t ies  dealera or brokere.. 

(3) Whenever applicable, the provisions of t h i s  Act s h e l l  apply notwith- 
standing any prWi8iOri of t h i s  Act t o  the contrary. 

( h )  Wherever used herein, unless otherwise s tated,  Nstockholdersff 
sha l l  mean "stockholderfl i f  there  tm only one stockholder of a corporation. 

Section 2. (1) The existence of a corporation, hereaf te r  or heretofore 
fanned under the laws of t h i s  S ta te ,  sha l l  h no respect be deemed impaired 
by the acquisit ion of a l l  the shares of stock of such corporation by me 
person or by two persans, nor s h a l l  the corporation, by such acquisi t ion,  be 
deemed no t o  possess any managerial boards or  bodies or  any capacities,  
powers o r  authority which it would have possessed w i t h  th ree  or more 
etockholders, nor shall. the corporat im,  upm such acquisi t ion,  be deemed 
t o  have become dormant, inactive o r  incapable of acting a s  a corporatian. 

(2 )  The acquisit ion, heretofore or hereefter,  of a l l  of the shares of 
stock of a corporation by one person or by two persans is  hereby declared 
f a  v io la t e  no policy or prwis i tm of the laws of t h i s  e t e t e .  

Section 3. The Art ic les  of Incorporation of a close corporation may 
prwide t h a t  the business of the corporation s h a l l  be managed by the  
eCrc~ckholders of the corporation ra ther  than by a board of directors ,  provided 
tht there be not lea8  than three stockholders; and, i f  the Articles  of - 



Incorporation provide a s  af oreseid, t he  following provisions shal l  apply: 

(1) Wherever the  context requires,  the  stockholders of such close 
corporation s h a l l  be deemed d i rec tors  of such corporation f o r  purposes of 
applying the p rwi s ions  of Chapter 608, Florida Statubes. 

(2) The stockholders of such close corporation s h a l l  be subject t o  t he  
l i a b i l i t i e s  imposed by Chapter 608, Florida S ta tu tes ,  f o r  action taken by 
d b e c t o r s  . 

(3)  Any action required or permitted by Chapter 608, Florida S t a t u t e s ,  
t o  be taken by the d i rec tors  of a corporation may be taken by action of t h e  
stockholders of such c lose  corporation a t  a meeting of t h e  stockholders o r  
a s  provided i n  Section (5) hereof. 

Section 4. If the  businesa of a c lose  corporation is managed BY a 
Board of Directors, a c t i m  taken by the  d i r ec to r s  or t h e  members of an 
executive committee of the di rec tors  without a meeting s h a l l  nevertheless 
be Board or  committee action i f  wri t ten consent; t o  t he  ac t ion  i n  question is 
signed by a l l  the  d i rec tors  or members of t he  committee, a s  t h e  case may be, 
and f i l e d  with the  minutes of t he  proceedings of t h e  Board o r  committee, - 

whether dare before or a f t e r  the action so taken. 

Section 5 .  Any ac t ion  af the  stockholders of a c lose  c ~ r p ~ r a t i o n  may 
be taken without a meeting if consent i n  wri t ing,  sett ing f o r t h  the a c t i m  
80 taken, s h a l l  be signed by a l l  t h e  persons who would be e n t i t l e d  t o  vote  
upon such action a t  a meeting and f i l e d  with t he  secre ta ry  of the  co rpo ra t im  
a s  part  of t he  corporate rec01.d~. Such consent s h a l l  have t h e  same fo rce  
and d f e c t  as a unanimous vote of t h e  etockholders, and may be s t a t ed  as such 
in My c e r t i f i c a t e  o r  document f i l e d  with t he  Secretary of S t a t e  under t h i s  
chapter. 

Section 6. (1) The stockholders of a c lose  corporation m y  en te r  i n t o  
a wri t ten agreement, embodied i n  t h e  Ar t ic les  of Incorporation or by-laws 
of t h e  corporation, or i n  a s ide agreement in wri t ing and signed by dl t h e  
pa r t i e s  thereto ,  r e l a t i ng  t o  any phase of the  a f f a i r s  of t h e  corporation,  
including, but  not l imi ted  t o  the  f o l l ~ i n g i  

(a)  Management of the  business of ttie corporation. 
(b) Declaration and payment of dividends or divis ion of prof i to .  
( c )  Who s h a l l  be off icers  or  d i rec tors ,  or both, of t he  corporation. 
(d) Restrict ion8 on t ransfer  of stock. 
( 8 )  Voting requirements, including the  mquirsments of unanimous voting 

of atockholders or directors .  
( f )  Employment of stockholders by the corporation. 
(g)  Arbi t ra t ion of issues as  t o  which the  stockholders are deadlocked 

i n  voting power o r  as towhich the  d i rec tors  a r e  deadlocked and the  stock- 
holders a r e  unable t o  break the  deadlock. 

(2) No writ ten agreemht t o  which stockholders bf a close corporation 
have ac tua l ly  assented, whether embodies in the char ter  o r  by-laws of the 
corporation or in  any s ide  agreemtant in wri t ing  and signed by a l l  the pa r t i e s  
thereto,  and which r e l a t e s  t o  any phase of t h e  a f fa i r s  of t h e  corporation,  
w b t h e r  t o  t he  management of its businesa or  d iv i s icn  of i ts p r o f i t s  o r  



otherwise, sha l l  be invalid as between the par t i e s  thereto,  on t h e  ground 
tha t  it i s  an attempt by the pa r t i e s  thereto t o  t r e a t  the corporation as 
i f  it were a partnership or t o  arrange the& relationships in a manner that 
would be appropriate an ly between partners. 

(3) If the business of a close corporation i s  roanaged by a Board of 
Directors, an agreewent ammg a l l  or l e s s  than a l l  of the stockhoklers, whether 
so le ly  c u n q  themselves o r  between one or more of then and a party who is not 
a stockholder, is not invalid,  aa among the pa r t i e s  thereto,  on the ground 
t h a t  is  s o  r e l a t e s  t o  the  conduct of the  affairs of the corporation as t o  
in te r fere  with the discret ion of t h e  Board of Directors, but the  making of 
such an agreement s h a l l  impose upon the  stockholders who a r e  par t ies  t h e r e t o  
the  l i a b i l i t y f b r  managerial ac ts  t h a t  i a  imposed by the lawe of this s t a t e  
upan directors.  

Section 7. The atockhalders of a close corporation ent i t led  t o  e l e c t  a 
director  of such corporation may a t  any time remove such director,  with or  
without cause, by l i k e  action of the  stockholdera as required fo r  the  e l ec t ion  
of much director ,  absent a contrary provision by agreexnbnt or  in the  by-laws 
or Articles of Incorporation of the  corporation. 

Section 8. The c i r c u i t  court, s i t t i n g  in chancery, may enter tain a 
pe t i t ion  of any stockholder for  involuntary dissoluticn of any close carpor- 
s t ion  and, a t  the  hearing, may appoint a receiver or t rus t ee  of the  corpor- 
ation and order it diseolved, pursuant t o  the  procedure provided in Sec t ion  
608.29, Florida Statutes ,  when it is made t o  appears 

1. That the d i rec tors  of the carporation are deadlocked i n  the 
management of the corporate a f f a i r s  and the  stockholdere are unable t o  break 
the deadlock, or 

2. That the stockholders a r e  deadloc~ed i n  voting power; and 

3. Arbitration or any other remedy provided i n  any wri t ten agrsemant 
of the  stockholders upon deadlock of t he  d i rec tors  or stockholders has 
f a f  led,  

S e c t i m  9. This Act ahall take e f fec t  September 1, 1963. 
Becam a law without the Omernor@ 8 approval. 
Filed i n  Office Secretary of Sta te  June 12, 1963. 



dents sf dweaeaeid aorptrrwh sffi~cre~ra, Caaoe ;b a- QuxX- 



w e  rY?~lmw maiden% to su%tes wh%ah n%bl be bz?oUghf; Bn? 

C&mtmpy,  ATao, aC preaent, Chamerp a tlm d L y  foPm 8% 

leaat f'w eg14,,table ormere tw seause ara order w w  ~as~porsite 

books for thew ~ p e o P ; f o n ,  r s W o  iS,i&ua- x, 

-ry Cwg' O P  4 1 (2 Terry) 84, 92-93. 15 k.Zd 668 ( L ~ i p e a ,  

2w0) hold tkt ~nwh an orrnep a& atat obta%rr nanffamw h t  

mggaefad that Chmuerg ~abght gfve needed rtal$e%, ' P U  pax* 

Iau3ar Porn of ag2itlbng Jw%srdSLct$on betereen CbaYKIery and the 

&#perfar Cow$ baa &~e&!,r M e n  ct~ltXolzed tW 6iepo~P;~ 

a t  ZG8, stmomooaadtst2~lgol thore aada b brdcmed -t;o 

a suggesbion that  aL1 ~ 8 p U ~ % ~  r l @ P  cuits be fmuwaferrbl 60 
Chslmer)r, m e  wu~f iQ  rtiav~Bwtre, ~ o p p 3 a g  the OaUl;ai%o ntuidaaw 

pro~edwe,  ePsd ~~ubf;Ztu%&ng t&30~~) fo~  a E I ~ & % u ~ o P ~ ~  %napaat%rsif 

rhght, as im rrta%a, Seu, seGr N.Y.Bsu.Corp.Low 8 624(~) 

%an,,~1 S t e t a .  E) 33-*15). also aQogWd 3a South &PO%* 

aontslnud 2n our t a b  cpioifliod aorporcxb ~ w u e ~ n t a ,  ch%ef'3,8 
t 



to the par* o a n b a t b g  t;W f a a h  rrbted &r the m W t e s  b 

p-e that the ~rllnuWa are fnaoawale or falae or ot;herwIae 

urrnorthOf of 8oaept;ame at f a ~ e  value', %bus, s m e  the o h t e a  

taut8 are mt cronuluaive, but only pr- facrie evfdenrre, I t  

alwaya rasa2.m po8aibXo & rebut the stsllarPeaW, 

W Ca#neoQ;%aut r a t a t e  i s  a0 follows: 

Sm, 33=4).60 0 
ou 9%~ orfginal or a oopy o f  tbe 

rmoW of oaiautea of t2m prooee8Saga of  tho inooqor0aWe 

of a oorlpratlon, or of the p~oaeedbqp or araet2ngs of t h  

cr)rrrahoUem or any olass o f  oharebltiera, or of the dlw 

rbtrtorr, or of aonanltte@ thereof', inolWSnrg any w r 5 h  

tan tmn8rnto mXver, ralanse or agreemaat entered In swh 

r-ord or tnirortrca, or the  or^^ or a oopy of a sta?z+ 

rent f 1 1 ~  t m sprr$i ied ~rssaeadUg waa hhla or that no 

a p e o i f b &  coftspent, waiver, releeme ar ngeooent o-trr, 

a W 1 ,  uherll uertBfged to be true bp the seoretary or an 

as8lslxiat seorotmy of s aosporsltim, bo reueivd la tlao 

oourkP as grtooa fa010 ewtaaaozlae o f  ths faote sbW there-lia, 

Warp r ~ r t e t l , ~  ~sfsrred to  la  stwh sortifled or%g%aal or copy 

rhn3.2 be Ueefaed duly  onUad n ' ~  MU, and a U  mtlaaa nnB '-. 
rosolutima sll4pbQ rrtld prsceedUap had at stmh meal- 

shall be derwaetP d u l y  adupfad adl &&, atla all electbas ef 

dlreator e all oleu tlom or appobatamnts of off Sosrs 

ohoeen at suuh mootbag ahal l  bo doanred valid, uatfZ t b  

oontrtlry la proved;. nnd whanevar a periaon h e  aoted fis 5-a 

f a i th  ;kl relfatllco upon any suuh crartiiled sri.g%nzCl or copyU 



Aftebr  oonsidaration of the d i f f i o u l t  problems presented 

by oloaa oorporation provisions, I have deoided to. submit 

alternative draf t  statuteso 1 do so b843au8e there is neoes- 

aarFly involved a maJor polioy judgr~ent whloh only the 

Comrittee a h o U  make. By submitting oormplete nlternvtive 

drafto, tha Camittee w i l l  be i n  a better posi t ion t o  make 

that judgment than if I attempted an my own to make the 

Judgmarrt and merely eketoh out the alternatI~6~ The two pro- 

vieions are  dealgnsted Statute A and 3tatuta Ba 

Statute A oana is ts  68 vcarloua provisions w11loh would be 

eortterod throughout the present General Corporatfon L a w  

rather than oolleoted into a s i n g l e  *alone aorporatlon sub- 

ohaptere " It would include Plve s.paoLal ae~tions applioa'ble 

8Olely to oloee corporations, ITne remaining provisions would 

apply to a l l  oorposmtions, althaugh @one w&d, by t h e i r  5.n- 

trtasio oharmter, be mes~nSngfua only in a oloae oorporation 

oontext, even thaugh not gpeclfioaliy Ilmited t o  alose corp- 

oratioasl. I h e  f ive  seotions whioh are so l i m i t e d  empkoy a 

deiinftion of 'oloee oorporsltion* whioh has Men adopted in 

the following atatest Florida, New York, North Wrolfna, 

and on@ or two others, Sn formulating t h i s  t e s t ,  1 b v a  uraeQ 

language derived from the New York statute: whather or not 

the shares ore l l a t e d  on any ~eourftlas srohange or regularly 

quoted in m y  over-the-oounter markeG maintained by brokers 

or d e a l e r s  in seouritiea. I point out fhat  t h i s  def init ion 

h r a  an inerroepahls f l a w :  a olose oorpofstfon oara lose its 



st;atus a8 moh se a result of event8 not wholly within i t s  

oontrol, and the point In t h e  when status is loat m y  be 

rmoartafn mima h t  may be unprediotable when sharaa oome to  

be * m ~ g U u l y  quoteda a8 agatnec ososlskonolly or eporad5Uly  

r!uotod or meld. 

Strrtuta B l a  a alol~e so~parat$on statute oonsiatlng of  

f%ftaen seebions, plus sous otktar statutory provisions whioh 

ahauld not be l i m i t a l  t o  olose oorporrationa but should be 

amiable to other oarporations regardleas o f  size or dbatribzt-  

ian of  shares. I. have been u r r w B 1 ; L ~  to ooaetruct an outire 

aloae oorporoticm etartute upon the oonvmtlonal dsr in l t ion  

quot.8 above, and hate, inetaad, Qavfedl o definltfon not f'ourrd 

la any 0th.r herloan elatuta, taal;  ua.8 in virtually emry 

IBaglirrrh and ~ n w a r r l t h  aoompanl~~s eatu to set srpart *private 

ocmPpalasm 1- *publIo wmpani~s~~--oate~ories *iota aorreapcmd 

rppmxlaatsly to our *olos+ oorporprtkoaa an8 'prt'blio-isaua 

oorporat;lotloa ALthaugZI novel Jin th%s oourat~y, the dsflnlticsn, 

oouplod with B a r t a i h  proteotive g~mvlsIon8, ha8 a signffioant 

admatages maintsnaoe of olocse corporation etatus Zsl dmost 

e n t i n l y  wf thln tho oorntrol OR t he  oorporation Bnil its ahare- 

holdere end wt subJeot to the fzimluntery losrs of statua 

kcuuae of sxtroaoous sventa such am unwanted trading in  the 

.took. dtatuta B al~lo haa the adw.ntag.cl of' puttllng into sr 

r i w a  mbohaptar r number of ununmal and ra9vdL pmrbePons 

the very praeenoe of whioh in the gcbnara2 oorporation Taw 

rlght be diooonoertlng to larger eor~mratlone, whioh may tw 

ooaome8 about the posslhle Impaot upon them of these aew 



provieions. 'bus, it is a more oonsarvative approauh to 

adopt a sround (even though novel 1 d e f i n i t i o n  of the c l o s e  

aorporation and put the new pravlisions b t o  a separate sub- 

cthaptes whioh 1801&tea them f r o m  uncrxpaotcsd epplloation tc. 

larger oorporstlonw, both exist lng and future. Bran o l o s e  

aorponatione are not oompdled to oome under the new sub- 

ohapterr i t 8  privllegee apply onPy i f  the corporation elects 

60 bo gOVe8msd by the sribohaptor, and if i t  does not it m y  

atill organize and operate under the generril. corporation law, 

1[ point out that  the pPoposel .subohaptex has been d r a f t e d  so 

aa t o  lnolude 911 nmntl crorporations which oar eleot to be 

taxad under Subehaptetr S of the United S t a t e s  Internr-3, hevduue 

Code (Secstlon 1371-1377), but it is not l%mfitad to t h o s e  corp- 

S b t u t e s  A and B m e  sat f o r t h  in f U l l  text,  so that t i l e t  

-ittee oan ewrmlnce each p m p s e d  sta tu te  a8 a whole wliLh- 

O u t  W n s t ~ t  orosa-ref arenos between the two drafts' Esic?i 

d-t statute inoludas 3.dentiloa.l pmvistons to appear in the 

general oorporatlon ~ R W ,  See pages 4-19, infra, The apecia1 

provisions of Statute A and Statute B then follow, 5aoh 

seotion osrriee a brief HepostarQs Note with referaaces t o  

the apprapriate pgee  of t h s  aeport, 

In oonoluoion, I reoorru~and that the Colsmlttee apppoaoh 

tba problem through Statute B wZth I t 6  spwisl mbohapter 

applioable solely to alose oorpomtions, Hcwevor, *he ohoice 

is a pollop matter for the Conrmlttee; my purpose I s  to  artiou- 

late the faotors relowant to this polioy dsolsion, 



tbn pH8lorrr ahauld ba appllodble k, ell -rat20nae 



- 2  - 
N u m b o r  of ~Qrectora Section 1, -. 

(Bevlsion of Seotlon 141 (b) ) . 

(b) * * * * in cases where all t h e  sbares of a 

oarporetion are owned of raoord by ei ther  one or two 

atookholders, %he number of directore may be less  than 

three but not les8 than the number of stookholdarso 

doe Haport at 332 for raasons for deleting the phraee 
'bonefioially anda betooem nolmed* and 'of r&oordlm in present 
h o t i o n  141 (b), 

Yeotion 2 ,  Quorum end Vote of UireoCors 

(Bevision of Ssotlori I41 (b 1 

A majority of the mtal nunbr of dfrwtors  s W 1  

oonatitutcb a quorum for the Craasactlon of buainesa ,  

uP1oas the eertiflaatrs of incarpration requlres 6 

greater numbero Unless eo required, the by-laws may 

provide that a number less than maJority shPl l  oonsti- 

tuts a  QUO^, whlcah in no ooee ehalf be leos tiatan one- 

third of fha total number of diraotors nor lees  than 

two dlraotora, exoapt that when a board of on@ director 

161 authorized under the provlaions o f  t h i s  Sect;ion, 

then one clfr~tar ahall oonetitute a quonun, The vote 

of the majority of the  dircsotors present at a rneetlng 

at whioh a quorum is pre~cnt shall be the sot o f  t h e  

board  of direotors, unless the oartifieate of %noor- 



(Seotion 2 ,  continued) - 6 == 

poration shall require a vote of a greater numbero 

me reaeons for this revisifon of L3eotion 141 (b) are 
stated on pp. b in ,  62, aai 6 )  of the  tleport, It l a  essemtbal 
for oloae oorporsltions that the statute u lioltly authorize8 P gr-ter-thaa-maJority quoma and vote requ rernents, 
Sootion 8, Wra, for a special s%tutory provieion designed 
to provent a high vote requfrerment f m m  baing anended aut of 
tho ocrrtifloete of inoorporatlon by a Iesoer vota, 

(Rsvi sion of Secl;lon 223 ) 

Unless lt is otherwise provided in the oertirioate 

or  inuorgorration, rpeancles and newly oreated dlrsotor- 

ships reeultlng from an:< inoraaatr in the authorfzeci 

number of diraotors m y  be f i l l e d  by a majority of the 

clireutora then in o f f  ica ,  though less than o quorum, or 

by a eole rePlarfnjag dl .raectoro  Ti by reason of death or 

r e s l p t f o n  or other cause a ooporration should st any 

tino have no direotoru in offioe, then any stockholder 

or an ex()outcr, adilninl~itrator, trustee or guardian of a 

atoakholder or other flduoiary entrustad w i t h  lUre ra- 

sponribility fwe the person or aotata of a stookholder 

may orll o special meeting of etookholdere in aooortbnus 

w i t h  any pro* ~ i o n a  of the oertifioate of inoorporatioa 

or the by-bv:s, or may apply t o  the Court of Chancsery for 

a doarea ~ ~ u a r i l y  orderflng an elsotion a8 provided i n  



(Section 3,  contInUOd) 

Seot;icm 224 of t h i s  t l t l e .  

T)rt abve pmvls iono  w o u l d  be a eubatituto for the 
present langua~et 

*Vaoanoiee and newly oreated direotorship~ r e d t l n g  
from any inoreass in the authorized nunber of 
direotors, map be f i l l e d  by a ~ j 0 ~ 1 t y  of the 
direotors then In offioe,  though less  than a 
quorum, unlees I t  i a  othexwise provided i n  the 
~ertifiaqte of inoorporatlon or by &usn * 9 * + 

540 lieport at pages 55-$ for disoueaion of a11 reoomrsnded 
ohanges exoept that  in the l a s t  stmtenoe, T h i s  i s  designed 
for olose oorporat3,ons with one or two direotors who may 
be abultansously k i l l e d  ox. ol;her#lae fnoapaoitchtad, leaving 
the  oorporatlon withlwt any direators in office, The p r o -  
viaion would validate by-law or ohmter olauses dealing with 
ouoh a situation, and i t  would also authorize a ehareholdar, 
O r  nn excloutor or admlniatrator, t;o iP-28 Chonoery Jurls- 
diotion, Tho provision IB suggested by Seetion 35 of the 
r.o.nt Wyo3nlngg Buerlnasl~ Corporation Law, Ugo9  stat^^^ 17- 
36 

Uaess cofhorwlse restrioted by the oertifioate of 

inoorporatlon or by-laws, any aotion required or pt=f t -  

tied t o  be t a k e n  at any meeting of the board of dlreators 

or governing body or of nny oommittee thereof, may be 

taken without a inecstlng if a l l  m e m b e r s  of the board or 

governing body or oommittee, as the case may be, oon- 

sent thereto i n  mtt lng ,  and t h e  writing or writings 

manifesting oonsent are filed with the minutes or pro- 

oeedings of tho board, governing body, Or O o m m i t t e e f -  



The above provieion implements tho r 0 ~ 0 ~ 0 n d & k t l 0 ~ ~  on 
ppo 61-6iA of the Beport, end areumee, a8 ;Jaction 14l(g)  
docso now, that all rnabers of t;he b o d  or ooPtrmittee nus% 
approve aotion taken without a meeting* See Appendix, pp. I :  1'1 

#sS , for a oomrnsnt an s provision which would pernit 
or oornnrittee aotion by lose than a l l  mambere assuming 

*hat a l l  hod notloe. 

(Bedaton of Seutfon 228 ) 

-ve &: Assuming t;hat the Committee does 

not #%ah to  braaden the privilege of less than d l  share- 

holder8 ootlng by written oonesnt, but wishes t o  retain 

S.oticm 271°s permriseion for a majority o f  ehareholdars 

to approve a sale of assets, thsn Seetion 228 should 

& be aheurged In any respeot~ 

AXtaxmatlve 2: If the Committee wishee t o  broaden 

tha prlvllege of less than al l  ohamholders aoting by 

writtan oonsent, &,go, does not wieh to lwt t h i s  privi- 

leg. axoluaively t o  aotion krkm under tbot ion 271, than 

3oation 228 should read ae followst (Sea pages ljh-L52 

crad 329 of Ule Hoporto ) 

IJhanrver the vote of 8tookhdPdera at a meetZng 

thereof i s  , ~ u i r e d  or pezmitted t o  ba W e n  in 

oorrnsotion with any corporate aotion, by any 

seotlon of thla ohapter, the meeting and vote o f  



etookholdars mag be d l s p n s e d  a t h ,  if all of t h e  

atookholders who would have been engit led t o  vote 

upon the aotion If s w h  meeting were held, s h a l l  

ooneent i n  wrltlng to euoh oorponte eation being 

taksn. Nothing herein oont;arlxrad shall be oonetrued 

to alter or modify the provisions of any aeation 

of t h i s  t i t l e  or any provisWn in  a oertif!oate of 
4 

Inoorporatlon not inoonsistent wlth t h i s  t i t l e  

d s r  whioh $he wrlt;tsn oonsent of the holders of 

loss  than all o u t s ~ h n g  shares of the oorporation 

entitled to oota thereon i s  euffioirmL for  aotfon 

by the oorporation. In the event that the aotlon 

whioh is oonsented to i s  -ah as would have required 

the f i l i n g  of a oartifioate under any or the other 

rsootione of this ohapter, If suoh enotioa had been 

voted upon by the e t t o d c b l d s r e  ai; a meeting thereof, 

the oertiiioate flld under suoh other seotfon shall 

etato that written oonaent has b a n  given h e r d e r ,  

In lieu of staUn8 that tPIs stookholders have voted 

upon the oorpomte (hotion fn quastfon, if s w h  last 

mentions8 statemanb ira required thereby, 

I raoo~~~rend adoption of Nternat lve  Ic N ~ i t h s r  the statute 
governing written omsent by diTeotors or by shareholders 
gsneraAly authorizes suah sotion by lees than a;L1 tho direatore 
02 8 h ~ h 0 l d - 8 ,  a8 &he be, and it 8%m8 Odd Wl 
eroeption is w e d  aut for a d e  of assets. At the very 
lfhaet, t h i s  permission should not be eacpmded, an8 %t wouXd 
seem more oonsfstent wieh exiat  law to d e l e t e  this speaA8.l 
p o m i ~ s i o n  altagether. Boreverfllf: f *he Committee belleves i t  
derriroble as a matter of polioy to allow aation by oonsent of 
at l u u t  the number of dlreotors or shareholders whom vote 
would k required c a t  e opeatfag, i t  would be beat to adopt a 



(b) I n  n d d . l t l c n  $6 tho cn t to ra  rcquircd to bo 

r-'i f o r t h  in C Z ; " L ~ . ~ ~ C S ~ ; &  OP Y n ~ i ) r p ~ r a t l o ~ 1  by 8ut- 

szull.au (a) 01. ChZr;  C G ~ ~ ~ , O E ~  Cho cortlfioatc of Zncor- 

poril'iicrr m y  d.oo eoabsin m y  or aILl tho follotving 

n:".,&ers-- t+ -3 9 a 

(4) I*ro.Ja~tano rsqui~bng for any oorporoto 

~ c t l . o n  t h o  vo'oa or ii Lei;-gcr pmpor t ioa  o f  tho stock 

OF EJXV Q ~ ~ D D  thoxaof 02 ~f L U ~  06her ~aouritie~ having 

vob-5blng povm than 3.0 rcqubad by Chis chaptar. 

"0 Bconor'i ct pp. 20.-21, 'Ills abovo pro~ision adds  tho 
p I x t l ~ . 3  " ~ 2 -  of r ~ l y  o:hsr cacurttlsn l ~ a ~ v l n ~  votlng puvror* t.:2en 
' vcryc'bj. n Iron :Ico%lci~ 21i (c?u.~n~:.l) &2d f o oon.ropm prcclsul y 
li!.th S :cl;lon 221. Ctjo C.,.ot!~or~ 8, ?.nr.^r~-, _( *- - ._ f o r  a opooiol 
s'~a'Lulsk*y p&x+viuion ciosimod W pro\;uoC a high w t a  T W U ~ T O -  
nent from baing oncndod out of tho cartlfioaee o f  inoor- 
~0ZatQou by a lusnar v o h .  



fi.porterD s Note t 

I recmmaend no ohsage in ehe e r t s t i n g  psovintoa par- 
m i t t h i g  the oertitioate of lnoorgoration OT by-bwa to  
spo l f  y quorum rmquirmisnt 8,  

Whmwvsr the ocrrtlfioate o t  lnoorporatioa e M 1  

require tor rotion by the board of direotora or by t h e  

atoolcholb~a or ~ a y  olase or series of efookholders the 

vota of a greater number 02 proportion tbarr i s  r s q u i r e d  

by any amtion of th f s  t i t l e *  fbs pmvision or the oert- 

ifloate of inaorporation rsquirirrg rruoh seater vote  

o w l  not be altsrs8, amended or xsp(#1ed eroap% by 

moh greater rote* 

Xn order to assure that rr high vote requirement in the  
oertif ioats of haorporatfon w i l l  not Be removed by a lesl~er 
VOW, arsn though the Peaeer vote i s  authorized by sta tu tes ,  
i t  i e  aaoeeawy that the statute protoot tho high vote require- 
ment, rtrioh i e  often oruoial in  the dietz ikr t lon  of power 
~Ithirr o oloes oorporrat;l.c#r, This pro eed ohurrs 3.6 disouassd 
a* detail in the Ahport at pp. 3 3 0 - 3 3 r  

This progoraad etahatory provleion would pmteot both high 
VOtos rmuird for direotar aotion (see &&ion 2 revlalng 
present S6botion 141 (b) ) uui l o r  sharehoAAer .ot%on [aes 
Smt%on 6 ,  revis- sootion 102 (b) (4) 1, 

mere i s  no o o m ~ b 3 s  olmso proteoting a hl&h quorum 
rclrquirraomnt, 



Seotion 9 .  Voting As88m8nt~  

(a) & wri6ten agreement betwean two or more 

otoolrholders oonaernlng the mannem in whieh the part- 

thoreto shall vote their shares for the eleotlon of 

direotors or on eny other mattere requiring s%ookholder 

aot lon under the provisions of t h i s  P;itTe or of the 

~ertiriaute of inoorporation, shall be valid and enforoe- 

able. Any suoh agreement may provide that the shares 

held by t h e  parties s W 1  be voted ae provided by the 

rrgrcsemen6, or as the perties m y  agree, or aa determined 

4n aooordanoe w i a  a prooadure e b t d  In the agreePlent 

or thereafter sgr8.d to by themo ;In a suZt by a a a o k -  

holder who $8 a party to auoh an agreemat, the Court 

or ~hono-y -join party or p-ties to em 
agmewnt from voting h i s  or their shares in v i o l a t l ~ ~  

thereof, and may a lso  pant suoh other or Purthsr relief 

a8 i t  dame appropriate under %he oisounrstanoas t o  en- 

foroa the agreement, If ehs oarporntion i a  a party to 

the malt, the Court of Chanoery nray set stside aotion 

remalting from voting the shams i n  viola$lon of the 

egreommt, eutd i f  the mait i8 under Wo4s;ion 225 of th2a 

~ i t a e  the ~sur t  or UMUSOW grant S U O ~  relief as 

that eaotion autkO2?i%esa 

(b) A w>.bUg agremcsnt -1 not extend beyolad ten 

y o u 8  from the date of it8 exemtion. pis prartles t o  

the agreeatme er their tjrsmsfereea or any of' them may, 

by written agreement made at m y  time not more than taw 



years prior t o  %he expiration date of tho voting agree- 

ment, extend i t a  duration f o r  an additional period not 

oroeadlng W yscare frosr ths sxpiroltion dote of the 

agreement ae originally fixed or ae extended as herela 

provided. Any sueh extention agreement shall not affeot 

&ha rights OI? obligatimrr of persons not psrt;ies thereto. 

l h i a  provieion i a t  without oountwpart in existing 
h l w a  l a w ,  Lt i s  disoussed in sane detail in the Heport at 
ppe 163-164, although draft languarge was not a u W t t e A  at that 
t-0, AltWugh moat frequently applloable to olose oarporationu, 
the praAssion given by this etatutary proviaion should not be 
l i a i t b d  t o  auoh enterptsss but should k available gmerallyo 

hot ion  l o o  aarn:qvo~aUe AC.Ox%eg 

(a) A duly exaouted proxy ahall  b irrevooable if 

i t  et;rPtae that it is lrrsvoooble and if and only so long 

es f t  I s  csaupled with an intereat maffiaient in l a w  to 

support an irrwtwable power ocnrpldl thssrerclth, 

(b) UPthout ltmiting the general provLsion o f  

thbseotion (a), a proxy is ooupled with an interasrt and 

i e  irrmooble %f i t  is held by any of the fol lowing 

porrone or hirr nominrret 

under an exemtory wmtraot of sale; 

( 3 )  A oraditor. who extends or oontfnuea oredit 



to the oorporatlon in oanslderation of the proxy 

it the proxy states t b t  it 1s given In oon8ldsration of 

the extension or oontinuatfon of oredit, the aarount thaere- 

(4) A garleon who has oontracreed to psrforn 

eerviaee for the oorporatlon if hls ~ontraot of employ- 

meat rclquirss suoh a proxy as psrt of the oonslderation 

therefor and if the praxy states  that i t  m a  gPvm i n  

the aeme of  the employcse and the per%od of eplp&oyment 

oontraotqd for; or 

( 5 )  A paraon, inoludlng an mbitmWr, outgo 

has been deslg~ated by or In the manner provided in a 

voting agreement atithorfzed by Seetion 9 ,  but the 

the pledge 3.6 rede-ed, or the dr~~eoutorg contraot of 
p L  b 

sale of shares is performed, or the debt of the oor- 

portatton 1s paid, or the period of emp2oymant 18 termf- . 
.I. 

&k,.',, 

net&, or the voting o ~ e m e n t  l a  tamfYIlrtadn ygi(.,r' 4, - p "; '- ,$&%$,b,, , , 
( 0 )  An IrrevooabL@ proxy permitted by %hie seotion .' ,. . 

ahall aot b61 effeotive beyorrd ten years f r o m  the date of 

Ate ereoution, unLsae the proxy Is extended, by written 

egreslPel)t made at any t i m e  n ~ t  more than two years prior 

to the expiration date o f  the proxy, for an additional 

psrlod not exoeedlng tan years from the explrat ion data 

of the proxy as originally f ixsd or a B  extend eel as he~ein 

providedo Any such extension of the proxy shsll not affeot 



(sootion 10, continued) - LS; 
the r i g h t s  or ohllgaGlons of pbraons not prxrtiss th&z?eta, 

( d )  A purpor6sdly l:cuevoca?iLe proxy w y  be rovoked 

by 8 purchase of sbaran 8ubJsct t o  ths pmxy unless the 

exfsfenoe of the proxy end its IrrevooabXSfty is oon- 

spiouously noted on the face or back of tha oer%lfica'co 

representing the shares or is act;Wly known to the 

purchasere 

Reporter's -NO: 
mis provision, wikhout oounl;ellyjsrC f n present MLawere 

law, was reoorruneudecl i n  the fiepox$ at ppo 159-1639 and ref- 
erenoe 1s made to the, expJ.smtion theroo Altkou~k moat Pra- 
quentiy of use to o3 nso corpo~stjons~ it should not he Xlmiced 
to thou but be genemiL2.y avsrtlrabXa 60 any oorporation regard- 
lees of si8e or share dl.stributiono 

Seotkon llc Votfntz Truute  

(Hsvisfi.~n of Sapotion 218) 

(b) At any tins wfthLn two years prior to the Cimu 

of sxplration of any such voting tmst agreement as 

originally f ixed or as e ~ e n d e d  as herean provided,  one 

or more benefioiasies of the  trust under slickn vot ing 

trust agreement may, by agreement in w r l t t n g  and w i t h  

$he wrltten oonsant of suah ootiug trursteos, extend ihe  

d w n t l o n  of such voling Lxust agreement for an addl%ioluri. 

period not ezoeadlng $en y e a m   fro^ the  sxpAratlon date 

of the L m s t  a8 o ~ i g 1 ~ 3 y  f ixed or as extendad as 



( S e a t L m  11. continued) 

-, herein provided,  

( 0 )  This seetion shall not be deemed to )J lval idate  

any voting or othsr agreaent among stookholdere or any 

irrsvooable proxy whiuh is not otherwise fLlegale 

Seotion 218 i s  not re roduoed in i t s  entirety, 8inoe tihe 
proposed ahangas afieot o d y  a portion of the statute. These 
OhPnges a m  dleouseed in the Heport at pp. 156-159. Subseotion 
(b) l a  reviead eo o l sr i fy  tha l a w  wnoexning an extension of 
P voting tmnto Subsection ( o )  is new and makes olear that 
voting trust#, voting a g r e e m e n t s ,  And irrevooabla proxSes are 
eaparate and independent devices for shareholder oontrol 
arrqomnts  

n o  va12dXty of n voting agrseuent, irrevooable 

proxy, or voting trust, 4f otherwise lawful. s h a l l  not 

be affected durLng a parlad of tea y e a s  from tha d a t e  

when it was 8Xf3Qutt0d or extended as pwvlvided In t h i n  

subohapter by the faot  that under i t s  tarn8 I t  will or 

may l a a t  beyond euch ten g e s r  period; but after the ex- 

piretion of euoh ten year period, i t  shall be inoparatlvc 

unleeu it he@ been extended as provided in this aubohapter, 

This seclcion was recommexided fn the Heport at pp, 457- 
158 but I t  is expanded t o  oovar not only votfng trusts but 
al8o shamholder ~ t o t l n g  argremernts sund f rrevooeble proxf e ~ , ,  



Other Statutory Provi8ionS 

The Beport has reoommenbed wrrioua other statutory 
rovirions of arbstontlal interest to olose oorporartiona. 
U1 of them wuuld be p a r t s  of the General Cbrporetion l a w  
rrthor than l l m i t e d  to olose ~orprations~ For m e t  of 
the80 pro Wr,  draft language has been mpplled. 
Aooordi d? ;I, these statutory grooiaions em, not mproduoed 
aga&a, hit zwfarcnroa I s  oglde to th. pages of the Beport 
ahero they are dieoucrasdo 

26 o t  am. Si~pplitioati~n sf the ~ r p o r a t l o n  prooedurg~ 

Corpomttr power to eater i n t o  psrtnarehip spd 
joint vaa~tuwa, 

66 Baaoval of offiosrs sleoted by the shareholders, 

68 a t  6.q. Tnursootione by dlreotwe and offloera w i t h  
their eo~~poration. 

94-96 Indmmifiaation of d l z w t o r a  and offioers, 

122 ' Waiver of notioeo 

141-145 Rules .oonoern%ng voting eharars ound in  Joint 
t-y, eto*  



Comant to - 
The rollorring language would not only  imgleasnt the  

r e o ~ e n d a t f o n o  on pp, 61-618 of the Report, but would go 

fur ther  than proaent Soation 141 ( g )  and -it aotiam without 

r meeting avon though less than all d i r w t o r s ,  eta, oonaent 

to the eotiono S t a t e d  a f f l m t i v e f y ,  it would validate = % C a n  

oonormtm by a arJoritp mioh wauld k ruffioient t o  take  the 

propos.6 aotlon at A duly osllsd meeting of the direatorso 

In lno lude  t h l e  eltenratire rrinoa %hose are erne who hold 

t;hrt tho p r % ~ i l ~ g @  of ~otiOXl-without-a-~eting 0hoUId not bs 

oonftad merely to ua~abmue ooneantsa the srgunsnt i s  that 

i f  a majority ~011. sot at a meeting to overr ide  d i n s e n t e r a ,  

%ha m e  b h o ~ l d  bg t m e  avd0 i f  no m t i n g  i s  held, provided ,  

of aourme, that al l  have aotlce~ Aocmrdingly, i f  the Comrrlt tea  

wirhoa, as a matt- of poliop, to erpiuod the privilege o f  aot- 

ing without a lneetl~g to perrnlt lose than a l l  to do so, the 

following revision ef jeotion 14l(g) i n  T ~ C S O P L I P ~ ~ ~ :  

Unle.8 othorulsa rmatriot.6 by the oertifioate 

of iaoorporrtion or by-lawa, any aotton required or 

ponrlttd t o  bo takm at any masting of the boaz4 of 

bireotore or govumlng body or of any oommittes there- 

o f ,  may be taken .without a seating i t  (1 ) all members 

of the b a m l  or gwemirrg body or wmmittee, aa  the 

orem u y  b, QFO given or waive notiaa of the eation, 

and (2 )  euoh aotion i s  mnsented to in writing by that 

xnmbex o t  atmbero of the b o d  ar governing body or 



oommittee whioh would bs suffioient for the purpose if 

the aotion were taken at a mseting, and ( 3 )  the writing 

or writin&e nunlfeating eoneat are filed with the 

minutae or proooodings of #a bward, gorsrmiag body, 

or oommittae. 

~ y p x .  at pp.jl4,nhioh would leave UILdisturbed the requirement 

of -tion 141 ( g )  that d;lrsotors, .toe oonarnte 'mi8 
would require r meting i f  gone rt)rUsa to ooneent, thereby 

pornittine a ohmgo or vArrr8 ead a vote. 1 believe that, if 

UIa nttarr 18 in diuputa,  than is m e  r l s k  of overrmaohing 

whsa r mar0 najorltj uan aut w%tRout a metin8 oad without 

tho 0pp0rtunAty for b~t;h r ide8 of the Q W U ~ ~ O D  tO bd airsdo 

Coaomlodly, thl8 outa dom on a o ~ n l e n o a m ,  but, f t  i b  

~ @ # t O d  , -6 9rlu88 tm 0011~0ni .~U6o 





Section 8-13, Nestrlotlons on IYansfer 
07-3GCuritlas - 

(a) A mi-tten restrict) on on the transfer or reg- 

istration of transfer of a seowity of a corporrrtlon, 1.f 

permittad by this suotfon and noted conspfcuously on the 

eeourity, may be enforced against the holder of the 

rostrloted seourl ty  or WAY ~ U C C ~ ~ S Q ~  or transferee of the 

holder Snoluding an executor, adminisbrator, trustee, 

guardian or other fiduciary entrusted vibh l i k e  rsspon- 

a i b i l i t y  for the person or estate of the holder, Unless 

noted conapfcuously on the seourity, a restriotion, even 

though permitted by kkls ssutbon, i s  hneffeotive exoept 

against a person with aotusrll kraodedg~ of tho restriction, 

(b) A restsfctlon on the transfsr or registration 

of transfer of sscwi%iss of a corporation may be impcr~ed 

eather by the certificate of fncrorpomt.ion or by the by- 

laws or by an agreement among any number of' saourfty 

holders or mmg suck: holders and the oorpor&tion, No 

reatrlction so lmposod s'&l be bfndlng with respecti to 

aeourftbes issued prfsr to tho adoption of the restriatLon 

unless the holders 0% the smuritfes asa partlea to an 

agreement or voted i n  favor of the reatriotton. 

( o )  A restrf otlon of the transfer of seourlties o f  

a oorporation 1s permitted by this seation if I t  aontains 

terms whlloh: 

(1, ObligaCe the holder of the restrioted 

securiffes t o  offer Co the csrp9ratfon or t o  any o%her 

holders of se~urities of the oorporation or $0 any oGhar 



person or to m y  aornbinatlon of the foregofilz, a rr ios  

opportunity', to be sraroised within a reasonable t i m e ,  ta 

eoquire the restrioted seouritles; 

( 2 )  Obligate the oorporation or any h o l d e r  of 

eeouritiss of the oorporation or ang other person or any 

oornblnatbon of the  t o res ing ,  to purctmee the securities 

w h i ~ h  a r e  the subjeot of an agreement respecting the  pur- 

ohase and sale of the restrioted seourit%ecst 

( 3 )  liequire the directors or %he holders of fan,# 

oloss of securities of the oorporation to oansent to m y  

propoaed transfer of the restrlot& seourities or to 

approve the proposed trgnnferee or the rastrfcted seourl- 

tise; 

(4) Prohibit  t h ~  trasfer of the restrioted 

seourities to designated persons or classes of persons, 

end suoh designation is not manif e a t l y  unreaeonable- 

( d )  Any restriotion on the trsnefer of the eharsa 

of a corporation for the purpose of mafntiabnhng its 

status as an eleoting snail business corporat ion under 

zhbohapter S of t h e  UnlCed States Internal lievenue Code 

is conolusively presumed far a reasonable purpose. 

( 8 )  Any other lawful re~triotion on transfer or 

registration of transfer of seauritiea I s  psrmlttad by 

t h i s  s e ~ t l o n ,  

( f )  If a restrict%on an transfer of a seourity Is 

h e l d  not to be permitted by t h i s  seution, the corporation 

shall nevertheless have an option, for a period of t h i r t y  

days after the judgment setting aside the restriction 



beoonee f i d ,  to acquiro $he resticted securities or 

any o f  them at a price wMoh agreed upon by the partias 

subjeot to the approval of the Court of Chanoary, or i f  

no agreement I s  reached  as to price then at the fair  

value a8 determined by the Court of Ch&n~ery. In order 

to datamine fair  value, the Court may appoint one or 

more pereons as appraisers to reaeive evidence and 

rooommend a deoision In the question of fair vdl~xs, V? 

appraf sers shall have such p o w e r  as appraisers undas 

Subscrcrtion (b) of' Seatton A-67, (Jurlsdiotion of Court;. 

of' Chanoery t o  Bequ9.m Pusohase of Shares 1, 

(8) The Court of Chancery s h a l l  have jurisdiction 

t o  enforae any res%riothon on kransfer or ragfstrat1,on 

of transfer of any securftles permitted by th is  ecsot5or:, 

and also to set aside any res6riction in mses of fraud, 

braeoh of duty or oppreseiono 

l ! e  reaRons f o r  adopting a statute broadly author2r8fny, 
s b o k  ertiknt?feP resi;rfcefons are stated in the Heport at gp, 
338-341e The draft statues f s sn improved and expanded vera? on 
of one proposed at pp. 339-341. 

Subeeotlon (9) states the general W e  mlidatfng stook 
transfer reetrlotlons "permitted by t h i s  seueionu, Cogether 
with requirements, keyed Lo the language of the Unlform 
Co~mresoial Code, as to not200 of rsstrlotllone In pe~rt2cular, 
see Code Ssotion 0-204, rephrasing the W e  of Uniform Stook 
Transfer Pat YeotPon 15 (Uel, Corp, LAW 63 194), The section 
appl ies  not merely to  share^ of stock, bub bike the Unhfow 
Commerc3.al Code rule, to any securlt%ea, '&hereby including 
oonvert3.ble de?mn%uree where it i s  desired to reatr iot  trans- 
fer both of the debenture and of the underlying stock lf t h e  
debentures are converted, 

abseoelon (b ) ~ t a t e ~  where the atook transi'er restrf c ~ A o ~  
m Y  appear (cartif icate of inoorpration, by-laws, or sharshokder 
agreement 1 and l imits  effectiveness of restriotions lmposed 



upon s lr&y l saued seo~u'f bi es, 
Subseotion ( o )  deals wit'cl the substeLnlLti-e v a l l d l % y  of 

transfer restriotfcms, l e e , ,  x.sstriutions "permitted bv this 
eeotion. ;iubscat.ion (g)>roadly validates stock trasf  er 
restriotions deeigned to ma1ntal.n a olose corporatton*~ status 
a8 an elwting mall buaineaa ~orporertion under Subohapter 1 9  

of the Intenral ~evexue Code, Of" neoessity, it appl ies  o n l y  
to oorporstims w2th fawer than ten shareholders. Subsection 
(a)  reoognlzss the va l id i ty  of any other lawful transfer re- 
st r lo t lone  and rsrnoves any negative Uplicationa from the re-  
o i t a l s  in 8ubs~atlons ( d )  and (a 1, 

Subseotlon (f ) is a uniqus effort to d e a l  with transf sz 
rclrstriotionrs whioh fa i l  far some raascm or oeher, a,&., the  
restriotion is unreasonably hrdansome, or l t  is of a type 
not authorized (such as absolute restraint on alienation of 
unlimited duration), etae  Shncer, presumably, @he rsstriatfotl 
rraer intended tor s o m e  not unlawful peason, the original plr- 
pose of  tho rastriotion should be effeatuated via ta ~ t w t x t o r y  
option in  tho oorporation to pusohass ';he stook at an @&greed 
prioe OX ia t  fair value- 

U' th is  statute, broadly v & l % d a t i n g  transfer restrict- 
ions, I s  adopted ,  speolflc Gbsncery Jurl sd ic t ion  should be 
granted to deal  with aisusei of %he powei6 whloh m y  stook 
t~aasfer reatriotions vest in the corpoication or shweholaers, 
alld subeeation ( g )  makes the existence oi" such power explicf to 



A written agreement samong all or l a s e  than all o f  

the stookholders, whether solely among thornselves or 

between one or more of them an8 a party not a a b c k h o i d e r ,  

i a  not invalid, as between the parties to the agreement, 

on the ground t tmt  It so relates the conduct of t h e  

business and affairs of the oorporatkon as t o  sastr iat  

or interfere w i t h  the dlsoretion or powers of the  b o a r d  

of directors. l'he effeot of any suoh agreenent s P i B  be 

to relieve the direotors m d  lxnpose upon the stoakholdexs 

who are portlee to the agreement the Ifabllity for 

m8nagorIa.L ao te  or omissions whFoh is h m p o s d  on d l z s o t o r ~  

by th is  t i t l e  ks the axter..% and so a8 %he d l s o r a t i o n  

as powera of the b o a r d  in i t s  m~nngement of oorwrate 

affair8 is oontrolled by such provfafon. 

'he problem trea.t;sd by t h i s  sectlon kn d9scussed in t r ? ~  
Heport st 334-33 . It implements the racommanbtion (ssp 
pp. 336-33970 that Ddawara should consider a brief and simple 
statute . , , c l e w i n g  trhaC no publics poXiay i s  v1olait;edM by 
agreements rsstr$otfng direc-r dfsoret$sri, in lieu of mehe 
b e t a i l e d  presoriptians of the New York seortlonw ( Seotf on 620 ), 
"h short, it would be beetar to l e t  the corporate bras a n d  
the courts develop th2.s branch of the l a w  without too muoh 
stututory datailea I t  e l s o  follows the rsoommendation on 
PO 335 t h a t  the 8tat;utory provlslon should not be bimlted to 
olose oorgorationa, &AChough those oorporations w i l l  be the  
moat frequent users, 



Soc t Ion A- 15, A-n,tman P; of s s  toA' 7 01 
Corporation on Deaaoik LL- 
for Othor Cause. 

(a) The Court of Chanamy, on application of a n y  

stoekholdsr of a o o ~ p r a t i o n ,  may appoint one or more 

persona to be Entetod&ns, and I F  the mrporation is 

insolvent, to  be rmefvers of and for the oorporatlsn, 

whem it io established that: 

(1 ) The stockholders are so d f  vided that a% 

an eleation held Zn aowrance w i t h  Section 224 of b11ls 

Title, thay have f a i l e d  t o  elect sucoeasors t o  directors 

whose terma have expired or would have expired upon the 

qualifiaation of their successors; or 

( 2 )  The stookholc\ws ape so dS.v.l.ded t h a t  f o r  

a period uhioh fnoLudes not less than two oonsecolt3.rc 

anndl meeting dates, they h:)m P a l l e d  t o  elact succo~s~rs,  

t o  dlrecrtors whose terms have expimd or would hava ex- 

pired upon the qualifkoation of the x suooessors; or 

( 3 )  The direotors of hhe ecvporatlon ;are so 

dlavided respect%ng the maagerment o f  '6'1s -9rporaQion O s 

bushes8  and affairs t h a t  -&he vote8 T ~ u ~ . X % ~  ?or aoeian 

by the board of dimators cannot be obtained aa: the 

r~bokholders are unable to terminate the division, ~ i t h  

the  oonsequenoe ?&at the business of the oorporat%on - 
eufferlng or threatmeid Irreparable injury; and 

with respeot to subssotfons ( 2 )  and ( 3 ) ,  it is furCtzsr 

established that arbitration or other remedy provided 

by the csrtifiaats of lncorporatlon or by-laws or any 



written agreemen% of the ~Gockholdera upon ? A h a  s o o m n c e  

of deadlook has failed; or 

(4)  %'he oorporate assets rare being wasted or 

misapplied, or the aots 02' the direotors or  those in o m  - 
trol of the oorporation are illegal or fraudulent or 

disknest ,  or are oppressive or unfai~ly pregudlciab 

eieher t o  tho oorporation or to any stookholder whe9;hsr 

in  h i s  oaparcity as a stookholder or direotor or officer 

of tha oorporatlon and it Xs furthor established t h a t  

appointment of a reoeiver fa to the advantey~e of *he 

stookhold ere genenall y ; or 

(5)  '.!he petitioning stockholder has a rbght 

under sr provision of the cortifioate of irioorporatbon 

Ls germltted by Seation A- 9 $o dhssolutlon of the cox- 

portation; or 

( 6 )  The oospmaZ1on ha8 abandoned i t 0  business 

aad ha8 failed within a seasoraahle tll-me *o take steps to 

dlssolve and liqufdata its affairs and d%stribu%e i t s  

msetso 

(b) A custodian appoinLed under t h i s  provisfon shall 

have all the powers and t i t l e  of a reoef ver sppolntad 

under leotion 291 o f  this  Cht la ,  but the a~thorfky of 

the oustadtan is %o contfnue the business of the cor- 

poration and not t o  liquidaee its affairs and dletrtbute 

its assets, eroepb when the Court shall othsn~ i se  order 

and exoept i n  cams arising under subparagraphs ( 5  ) and 

(6  ) of  the preoed Zng subsection, 



<c I In l ieu of appoin%ing a QUS~OL::.~.:~: ~ ~ r i d e r  thl.7 

section, the Court of Cbanoary may, in a aa.se aris ing 

under subsection (aI (3 )  of t h i s  section, appoint a pro- 

v l s l o n s l  direotor as provided by SeotPm A016 ( Jur ls -  

dtation or Cour t  of ~ 2 o e r y  to Appoint a Provisional 

Uiseotor in Certain Cases)  if the Court determines t h a t  

the interests of' the corpomtbon of the stookholders 

ganerally w i l l  be more effeot ivaly protected and furQ;hered 

by appointing a provbrsfonisl director rather Chsn a cus- 

todian, hat appointment of a psovisians;k direotor does 

n o t  preolude any subffequant order of t h e  C O W  appolnt- 

Raportares Note: 

Thi8 asotian 3.mplementa ehhe meommendatfons in tho 8epctrt 
at pp, 341-346, and adopts and r%flnss langugs fxom several 
of the most reaent statutory provfsfons, incsilucling New York, 
Pennsylvania, Conne~ctthmt, the M o d a l  Act, eto ,  

I have employed the Germs mousfocP3.anm in l i eu  of 
*reo8iverw since the latter t e r m  oaxTiee islpl9 cations of 
insolvenoy whioh w i l l  often not be the a s s  when relief is 
waxranted, or implioatfons of wrongdoing p~h40h is not neces- 
sar i ly  true when the directors or s6ookholdera are deadl.ookedu 
The Cornmlttes may prefer kt, uee the term UreceiverY or to 
ohoose some ocher term, such as @trusteem or YnanagerY, otc ,  
dhatever Ghe t it le ,  the "ouaCodianm  ha^ the  powers of a "re- 
Oelverm under present section 226, including the power to 
oontinua $he business 1a i I .e~~  o&he&oe ordered by the Court 
of Cbanoery- ' b i n  i s  a gat, Ibmprovcam9nt over the Model Ace 
(and other atatutea ) uhioh anvision prompt dissolutflon as 
the sole r e ~ e d y ,  

Subaeotion (a) spells out the grounds for applying f o r  
appointment of a nousP;odiana or "recleiver!! Subsection (b! 
8Latee the powers of the wuuatod~an,a Subsao%13n ( 0 )  raoog- 
nizss, a8 an dkrna&l.ve to appoinkimC of a Uprovisforasl 
diraotor*, and indicates xhen the Court  may dasfgnate the 
latter in Lleu of a ~oust0df8ln,~ Sea Ssctilon A-16 infra, m e  
disousslon of the *prodJ,sional d9.mctorw fn the Report at 
PP. 347-349* 

Llke slmilar statutes in oGher states ,  t k f s  d r a f t  pro- 
viaion ie t lfmited to olose oorpanntions, although, in 
preotioe, kr a r m  the ones mcst l i k a l y  t o  take advantage 
or ito 



Section A-16, J & & , g @ b ~ t w  Comt of 
Chancrery to Appoint a 
Pwvlsiopral Uireotor i.q 
-in Ctuses. 

(a) Notwithatanding any oontrary provision of C b a  

aortifioats of lnoorponation or tha by-laus or agreement 

of tho  stookholders, the Court of CWmoeXY m Y  a p p o h t  

a provltuional dlreotorr for a oloee oorporation if the 

* direators of the ocmprrrtfon a m  ao d i v i d e d  respecting 
.I 

the '*nnn~araent of the o o ~ t l o n ~ s  business m d  affaira 

that the vote8 raquired lor aotion by the bcamj of di- 

Notor8 manot be obterineu with the oonsequence t h a t  r 

(1) 'Ihe business of the oorporation I s  rmf- 

(2 )  even though frreparable injury ie not 

suirrmred er thPcratenad, the business and affairs crf the  

oorporation oan no latagax- be oonduoted to the a.CIvrrran$islgs 

of tha stookholdars ganarer;llye 

(b) An appliaation for rel tef  under t h i s  8ectfcm 

~ a a y  be f i l ed  by at least one-he;l% of  the number of 

one-thfrb of all eharssr then e n t i t l e d  t o  erldsot ddSreotors, 

or ff thare be, more than one alas& o f  share8 then en t i t i ed  

eleot one or more dlrwtors than by %ha holders of 

two-thirds of the s W e e  of say suoh clasa, but %he 

osrtifioots of inoorporation may provide that a Jesses 

poportion of the directtors ox of the atockholdsmor of 

a olase of eboakho3ders aqr apply Per rel ief  W a r  this 

eea t iou . 



(0) A pruvisioaaP direotar shal l  be an impartial 

parson who i t a  neither a stookholdmr nor a oreditor o f  

the oorporation or or any subaridiary or affiliate of the 

mrporrtlea, asb uhoue further qunlifioations, f f any, 

may b. detsrorlned by the Court of Cbmoery. A provid*mL 

direotor i r  no* a noelver of the oorpo~stion and d o e s  

not hare tha t i t l e  m d  power8 of a seoeiver appointed 

unbar emotion8 226 azrd 291 of this title* A provis%enal 

direatar ehalf. have all the rights and powere of 5 duly 

almtad dirsotor of the oorporatiaa3, Inalu8ing the 

right to  notiao of arrd to vote at aeetlaga of d i m o t o r s ,  

until m o h  time aa he shsrll be rsmoved by order of the 

C o u r t  of Cbanoory o r  by the hadera of o mac$ority of el1 

8 k P l y m  than ar t i t lmi  to rob  to elsot direotore or by 

tho hold-. of t.rro-tt;hirdrs of the shares of that  o h 8 8  

of voting share@ which f i l e d  the agfiioation for appaint- 

awnt of a provisional direstore Hls ompens6ation sW3r 

ba dstsmnbad by agresmrat betweem him and the oorporation 

rnrbjeot Go approval of the Cour t  sf Chanoery uhloh may 

fix hi8 oompenaaticur in the abeenoe of agreement or in 

tha 8v-t of c~&(w~pent butween the pro~fs~0081 d~rec t tor  

and the oorporoltion 

(d) Ev+n though the requirement or subseotfon (b 1 

of' this eeation relating to the number of direotorrs or 

atookholdera who may pcatitlon for appointment of a pro-  

vialonal dfreotor are not setisfied, the Court of C h a n -  

wry nay never%helerrs appoint a p r o v i s i o d  d i r e ~ t o s  if 



m a t  of Custodian of Corporatian an hodlook or Por 

Other huae  4, 

'Ilhis pmvlsion iaplments the rooommendation (See 
&port at ppb 347-2491 that Oebmare omsider cadopting the 
California altarnative to dfsarolution (or reoelverehig) in 
the avant of deadAook, mmely, appolntrmene of a provisional 
diraotor. See Heport at go 359 for the text of the 
California statute, The draf t  Uelaowre provfeion differs 
in rose detrils from ite Csllfo:m& prototype, 

(1) A pravisioml dirmtor n r a ~ r  be agpolnted, ar t  the 
oaurtse disoretion, on &tow-g aotusrl or threatened injury 
or i ~ b l l l t y  t o  oonduot the o ration's business to 
the g$ensarl advantage of tlna #hare "R" oldars, Iha former tee% 
t iaa in wlth the etazadard for appointing a *custodiarrm (see 
d r r i t  W t i o n  A-15(ub)(3)) ,  while the latter t e s t  Ira taken 
iroa the Callforaia etatuts. The uee o f  the d W  etandard 
moano that a leaaar shcnvfng of inJury, aotur i l  or threatened, 
i o  enougl\ to Juartif'y appointing a provisional dfreotsr than 
In the a ~ s a  o f  an applfoation to designate a *austodlanM 
or *reobivof. a 

( 2 )  I h s  Calliomia and the d r a f t  statute8 differ in minor 
r@epcrots as to the pereons who k - o n  atanding to seek rrp?crti~t- 
m a t  of a provisional direotor* 

( 3 )  ~ b s e o t l o n  (d ) Of tb8 draft s t a t u t e  t fe8  BA with 
Sootion A = 1 5 ( 0 ) .  Together the two provieioxm mab olsar that 
the Coyrt of Cbnoery has dfsore%ian to designate a pmvfsionel 
dlraotor in  11.u of a *ous~odfan~ or wreoeivera even though 
tho person who sought appoinhnent of a *oue%odfana under 
Sootion 8-15 would not have standing i n i t i a l l y  to seek appoint- 
maat of a pmwislo& dimator under W t f o n  A-PE(b), 

Uthough not in terns l i m i t e d  to ulose corporations, this 
statute w i l l  rarely be of use if shares are widely distributed 
i n  view of the rather high peroenterge of director8 and share- 
holders raqulred to brkng mito 



(a)  ene ever Pny atoukholder or stookholders 

(hereinaftu raterrad to ao tha aepglioant* ) f Ilea en 

appliorrtion with the Court of Cbmsry unbar Seation 

pT : k (Appointment of C;. ;tb&3cfl of Corlpretion in DaaAlook 

or for 0th- Couae), aay othar stoolholder or the oorporat- 

%an ( h ~ i P a f t a  referred to aa the *petitionern) may, 

at my t lao within thlxy dhps after the f i l i n g  of p e t f -  

tgoa+r*s applioation or at maah later time as tho Court 

in i t s  discwetion allow, petitfon the Couxtt for an 

orbar requiring the apfiioant to eeU Aes ahares to the 

pstiti0n8r at their fair pdlueO 

(b) The Gmrt shall mereupon determine whether i t  

so in the beat intrraste of Ula wrpration and of the 

rtoolcholdere getlarslly t o  re~ulre that the appIioaa%*s 

ahares a m  be orJered sold to the pstltianer, If Pt 

eo datennhee, ehen the Court shall than fix the fair 

r r l u e  of tho arpplioante8 shares, The C o u r t  may appoint 

m e  or more person~m 88 appraieers to  reseive evidenoe 

awl rooomend a dsoiraion on the question of fair d u e o  

ma appraisers may eYamine any of the books and reoords 

of the oorporation the stoc\k of wUoh he fs okarged w i t h  

the duty or valuing, and he s W 1  make a determination 

of the value o f  the shsraa upon maoh bvestigatform as 

k, him ssens proper, The appraleer shall &so afford 

er reaso13~;'ble opportnmfey to the parties interested to 



submit to him pertinent avidaaoe on the valuo of the 

shares. The appraiser,  also, s h a l l  have suoh p o w e r s  a n d  

authority as may be conferred upon masters by the miLee 

of the Court of Chanoery or by the order of his appofnt- 

m a t .  

( 8 )  Ths appraiser s W l  promptly datemine the value 

of the appLloaat9s stook enb s W l  f i l e  hi8 repore re- 

sgeothag auoh value in the offlos of the Hegister of 

Chonoery and notfoe of the f i l i n g  of auoh report sbdl 

be glvw by the #argla!ter in Chanoery to the p a r t l e e  in 

inter~~te &oh report shall be aubjeot t o  exoeptLons to 

bs heard before the Court both upon the l a w  and f a e t a *  

'ha Court s h a l l  by its deoree datezmfna the mAue of 

the capglloantos stook, Wl'%hin ten days aftep the Court 

has entered its deorss detarmlnlng the fair value of 

the applforantes shares, tho petitioner shall fils w i t h  

the Court a sign& statement as %Q whether he flleot8 

to buy the applioantes 8-s at the value f ixed by $he 

Court* If he does elgot to buy them, ha stzall at the 

time of f i l ing the s%atemasrt deposit the amount of the 

fair value in oash, or oertified oheok, with the &egister 

of the Court of Chanwry, 

(d )  If petitioner makes the deposlLt as provtded 

in aubaeotion (o ) ,  an order of srale s h a l  be entered 

directing the appafcant forthtrith to tam over h i s  shara 

oortifioates to the Courtr for dellvery to petitLoner or 

hla  noailnee, The d e p s i t  s h a l l  be paid over to the 



applloant by tho Begister in Chanoery on m c o i p t  of the 

oartitioatas rspresant3ag =oh shares, duly endorsed for 

transfer. Upon entry of the order of sale, the appLioant 

rhnll no longer be a stookholder of  the oorporatlon axoept 

tor gurporses of a p p w  therefrom and, upon motion of $he 

appliaont, the applioatlon under Seration &16sha.ll be 

dismieuod and suoh 0th- or3ers entered oontfnuing the  

krlrineaa of the oorporation a R  the Court may direot, The 

Court may diretrt tha& notloe of dlerpiseal be given to 

sucoh in4;.rauted persons as It dams pmpr ourd may take 

d l  ouoh msonable aotion as I t  deems proper to provide 

fair ~~ppolc'P;unity for etookholdsrs desmng t o  wntinue 

the e~orporation t o  purohaes the shares of stoakholders 

dee~ring to diesolve the oorpora~ion, and fair opportunity 

for  the latter ta eel1 their shares to the former, at the 

~.pprmtlscrd fair value thereo?,, 

(4)  Lf the p~tltlonas falls to We! the deposit as 

provided In subseotion (c 1, the prooaeding under Seotion 

P r X B  ehall ga t o m a m  in due course, If the getftf oner 

t a i l s  'to PMks the deposit, no other stoakholder may 

prooaed a8 petitfoner as povtded in subemotion (a 1, 

but the #urt may, tn i t s  bisorelian, in the oourse o f  

the prooeedings, prrPlit other stookrholders t o  make 

deposits as provided in subseotion (d) ,  

(i) Ther oost o f  any suoh appraisal, QnaLuding a 

reasonable fee to and the reaeonable expenses of the 

appraiser, but erolusive of fees of o a u n s d  or of experts 



retained by any gsu'ty , shall be detemalned by the 

Oourt and taxed agalnat the petitioner if he fails to 

mka tk. deposiG a8 provided In 8ubeeotion ( 0  ). If 

it i s  ahova thas the spglioaticm under %otlonAP.lb #as 

mds in bad fa1t;h prbmrily ror the purposa of ompelling 

the purohass of the apgllcmnt*a sharsca, the Court  may 

at any time du~ ing  the prooeodfng dismtss the applioaGion 

eab may tax t o  the applioant m y  o r  d l  expanses of the  

prooediag, 3 .~oluding %be oost of the appraisal, as the 

Court Shall deem equitable, In all other oasea, the 

w s t  of the uppmi6al shaU be taxed a w n s t  the cror- 

pornti- a r r  added to the final oost o f  the proosedingo 

( 8 )  A', any t;-e at or after the Court datermlnesl 

that the ~ r p p l i o - t * ~  shams shall be ordered sold to 

$ha potlk.lonar, the Court EW rvquira the applloant to 

mrbmit h.'.a stook oturtlfioates t o  the Beglater In Chan- 

aery fo:. notation thereon of ths pendsnoy of the  ap- 

paisa:' grooeedlng, tznfl if the applicant fal ls  t o  oom- 

ply w>.;h euoh dfreotion the Court may i q l ~ m f ~ s  the 

applLc-?.tian under SsoP,imE-r'*k5 or euoh other order 

o a  the Cuurt deems appropriate, 

mi8 draft seation Ilmplametnts the reoommendathon In the 
deport at pp. 3490350~ It der%ves %n large part f m m  t h e  
C o ~ a o t l o u t  atatuLe on stock buy-outs (reprochoed in *he 
Be rt at pp. 359-361), but the d m t  statute resolves eer- & pmbl.u left unoertain under the Conneotiout prototype. 
noet sigrriflcrpnt i a  subseetion (b)'a authorization for the 
-6 of Chruroery t o  de4;srmrine whether a etook bu out is In K- *ha bout in-te of me oorporation, after whfo i t  order6 



appralsol, if that l a  needed to detemirte fair value, Xn 
Cormeotlsut, the oaurt  has m disoretion to refuse to order 
a buy-out; on a ahoreholderee applloation to w m p e l  a pur- 
ohueo of a petltioner~a shares, the oaurt must then and tha2-e 
orbar appnrisal* 

lhe lenguaga of suhseotion (b) dea l ing  with the appz%aisere8 
rights i e  taken almost verbatim from present Seotlon 262(e3 
and ( f ) .  Subseotfon ( f )  ind loates  how oosts of the appra i sa l  
are to be taxed, ohleflp with a view t o  diaoouraglng *striPeW 
applioatians t;o oonrpel e twk buy-outs, Subseotion ( g )  paral- 
l a l e  Seotion 262(g). 

!!his seotlon i s  nht 1 W t a d  ta oPoedly held oorgorations 
but OM apply to all, If the Commitwe fears the oonsequenoes 
of w g  the ompul80j~y 8-k buy-out generally a p p l l o a ~ a ,  
it O m  be ooniincsd t o  olose osrporatlaap as I t  is in Seotlon 
B where i t  f a  r part of the s p e o W  mbohapter on oloee oor- 
porrtlolrcl* 



Seotion A-f 8. 

(a) Exoopt In &he oase of a oorporation sljly olaaa 

or who80 8h8ra8 are at the time or mbeequently beoama 

brokoirs or d&sra, no mfetsn ement among stook- 

holb.rs o f  a oorporatfon, nor pmVIslm of the 

aertitiorta of fnoorporratian or of the by-lawrr of the 

oorporation, whioh agseamen$ or provision relates to  

aay phreo of the affairs of t ha oarporstion, lnoludlng 

but not l imi ted  %o the marmgmsrnt of its business or 

beloamtion an& paryraent of d l a d s n d a  or other divfsfon 

of profits or #a al~otScm off disewLors or off foers or 

tho omployinmt of atoakholders by %he wrporation or 

tha arbitraeion of diopules, shall be Pnvlalid on the 

ground that it is S ~ P  attmpf; by the, parties t o  the 

egrmmont or the etookhsPderse of %Ihw oolPporation to 

treat the oorporatloln a@ if i r ;  were a psrrtnership o f  

t o  wbngss relai;ion@ among $he ~800khoPder~ or between 

the atookholde~a m d  $hs oorporation in a manner *hat 

would bo appmpriate only song 

(b) RPe feot  that the a rporation are 

or 8ub86~umtIy borne l i s t e d  on seouritles exchange 

or regulerPy quoted Pn an ovem-&he=-csu6er maxket main- 

talned by aemmities Wkers or d&ers does not of 

itself invalidate an argremeant among stockholders of a 

oorporation or a pmvlision of %he oer$PFhoate of inoor- 



poretion or of the by-laws of the 3osporatlon even 

though of a type, described by this seation, A trans- 

fmree of eharee who acquires shares with autual knowltrdg~? 

of moh an agrecamtmt among stmlcholdersl or proviaflon 

of the sertif f oate of lnwrploration or of the b y - l a w s  

i s  bound thereby, 

This prtrvision ie rawmxnendsd rn the K e p o r t  ae ppo 333- 
334 and is npplioable !>als to oP m a  oorpomtf  on^ whloh are, 
lor purpose:. of th i s   sotfa fan, defined in terms of shares 
l l m t e d  on air sxohanga or quoted In an over-the-oounter mnr- 
ket. (30s intmduothon at y, 2, m~prn*  1 The statutory pro- 
vieion ie ~ ~ a r m i s s i v e ~  not ms$~?% s t%ver i t  authorizes the 
ehrroholder s to arrange? their  af."cairs bntsr sees as they  see 
t i t ,  withe-..t regard t o  aosz=pomt t mmw oonventions, Sub- 
sootion (h) alimPnatea any inapBik:a$ion Chat, if shares oome 
to be quoted on an 0% w k a % ,  ary agreements amon8 
tho p a r t i ~ e  bsoome hml$d, 1% a*oddl tm a most u n f o r ~ t e  
oonaequar oe if suoh bargains aPrCl ammgemente warre BPBO 
f r o t o  voided( rather i t  .&mud be a quas%ion for the o o u r t  
-or the  agreements are incons%stcell% with a oorporation 
whose sharer: m e  now nnccsrs w l t l e l y  &&r0 formerlyo The 
statute doer: not, and o d d   loti, 8?;s&e, any generally applfoehle 
teat:  but a'. leecst it o m  -1:e aPem %bit the agreements are 
mt automat'.crally voided, ICp m dm=%, thlta iu as far as 
the statues &ouhd go, bat f , a % d y  s h d d  go t h i s  faro 

visioj granting any s%oc%kcllber, or the holders of 

any npeolf lad rmabeps OP aPsaer aaf outstanding shares, 

an option t o  h a ~ f r  lehe oarporatfon dfsaolved at w i l l  or 



upon the ooourrenoa of any speciffed event or aontf ngenoy 

Whenever any suoh option t o  dissolve is exaroised, the 

parties ahall prooeed as if all stookholders had oon- 

eentsd in writing to dissolution of the oorporation as 

provided by Seoeion 27 j (d )  of thPa titleo 

(b) If the oertiiioate of %noorporation aa ortg- 

W l p  filed dose not aontakn a p~ovi8Lon authorized 

by wbeecrtian (a), the oertifioate may be amended .t;o 

inoluda moh provlulon if authorazed by an affirmative 

(rrote of the holders of all outattanding ebarea, whether 

oz not mtltled ta voee, unlase the oertifioats of 

inoorporation opeoiffcally authorizes suoh an amendment 

by a vote ~ h I 0 h  8- be not lea8 ehan t ~ 0 - t k i T d 8  of 

all the ouestanding sharea whether or not entitled to 

w t e o  

(a)  Eaoh osrtifioate, c r t  shares in any oorporatlon 

whose aertif f oate of boorporation authorlees d l i ~ s o l u t i o n  

a8 permitted by t h i s  ssotion 8hd.P oonspiououaly note 

tho cul~tsnoe of the prodsf ono Unless noted oonsgio- 

uously on the oertiiioate, the provision 18 ineffective 

axoept agabnst a person -with aotual knowledge of the  . 
prorioiono 

(d )  A provision authorized by th is  eeotlon shall 

not ba affeativs if at the t i m e  the provision i e r  

inaerted in &he oertifheate of inoorporation or subse- 

quent thoreto, any ohas of the shares o f  the corporation 



quoted In  any over-the-oounter market mbntained by 

seourlt ies brokers or dealerso 

Reporter* s Note t 

This proviaion is linrited to alone oorprations, Indeed 
i t  wauLd be m o t  undesirablte ror any sWeholbsr or group of 
ahareholdere to have am option $0 Wing about dissolution of 
the oorporation. For oloss oorpomtionar, it i a  as JustlfLable 
a@ It i r  for a partner t o  have a right to dlsr~olve e partner- 
ship at will. me statute is permissive; it does not oonfer 
on a shareholder ang etstutory option %o bring about dis -  
eOlutiarr, hat only reoagnizcse that the oertifioate of in00r- 
porntion may aonfer moh an option on shareholders. As 
indiorted by the draft etatute, the optlon must be publicized 
through the oertificate of incrorposation and A t  muat appear 
On aJ1 8-k oert i f ioatee,  The draft stadute alao provide8 
thrrt  ra option to dissolve e m  be added to the  o s r t l f i o s t e  of 
only by a uwminr~us mte of a l l  &ares, U a e a  the o c r r t l f l o o t e  
authorlzee, by at 1eaet a twu-thirds mte, a vote l e s s  tban 
a uaanboua vote to 1nmtx-t suoh ea opttan, In t h i s  way, 
rharoholdert~ of an existing oloae oorporstion are proteotd 
fnw an u n w e s W  glnnndment of the ohaJFter t o  grant an option 
t o  one or more shareholders t o  brFng about dlssolutfon at 
w i l l ,  

The d r a i t  provision is modeled In 'Yeotion 1002 of the 
York Bueinaes Corporation I s w ,  eu~enbed, 



Tbaa  a m  rtatutofog pmvlsione -oh ahauZa appear 
in the G a- Corporntion Law, T h y  a m  set  forth e" i n  hrll axt I n  Part P, rum at  ppe &1Q8 end am 
no% nprrately mpduaed in Statute 9, 

lL3 PTllng of C a r t l t l w t a  of Inoorpomt~on 
of Clom Corporation 46 

L4 Eleotlon of Exirting Corporstion to QaX- 
1- sr Cloaa Corporation 48 

JC-5 Continwtlon o f  Cloaa U@poratlon Btatuam 47 

)66 Volunbrjr TerrPlnatXon of Close Corpomt- 
ion Status by AnenUmmt to Cartifioato 
ot  Inoorporntion 4 3  

X-7 Tmmefe~8ea o f  %re# of a Cloes C o p  
mtion; Notioe t o  T+aferesr €& 

XA3 Xnvoluntlu*g TomSmatlion of Clora C o r p ~  
Fation Status 53 

&10 Agmecrants RortrfotPng Dimretian of Di- 
metota (Xdentlaal with Sootion A-14, p,$%) 62 

L12 Appointment o f  Custodian of Corpocsrtion 
on Deadlook or tor Other Cauoe (~dent loe% 
a t h  ~ o t i m  &if), p, eel 63 

Xc13 J ' u r l ~ d i o t l o n  of Court of Chnoem t o  Appoint 
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&bobpt;w X, ~ . i 9 b S  cOl.FYOHAT IONS 

*otion X-.le lioatlon of Subchapter; 
*s  of Construotion~ 

Ap~lloatiop of Other hawo 

(a) Thle oubohapter applies to aU  lose oor- 
\ n 

porrtlons u dafiaudh9eotion X-2 (hifnitl~n of aCloaa 

Corporrrtionn), but Its proviaiona are t o  be deemed 

pamis8lra and not Hlanclatory, Weas a oorporation 

o l e e t a  t o  beoome a olose oorporntion under a s  sub- 

ohaptor, i t  muins subjeot in all lrespeota t o  the 

pmvisiopu of the gaamral oorporation law or thila 

Strte, ktt not to  the provisions of tWa subohaptero 

(b) Whenever applioabls, *he provlaioss of  this 

8uWhapter apply notwithstanding 6my wntrary  pro- 

visions of thia t i t l e  other than mis subohapter; 
but otherwise, the provisions of this title and o f  

any other statute or rule of law shall oontlnue 

apgliorbla tm aloee oorpora.tions, 

Subseotlon (a) makes olear that a oorporation d-6 
Pot under %his subohapter wllase i t  eleots to do so3 
haoe,  a rnnnll oorporatj10n nay ox(3~~ ize  snd operate under 
the general oorporastion l a w  evexi if 1.t o d d ,  i f  it ohoae, 
meet the testa of the elose oorperation subhapter and 
0mt9 urrdat i t 8  Z ' O Y ~ ~ ~ O A S O  

Subsaotion (bPOs effeot is to W e  all pmrisions of 
the general oorporatfm law spplioable exoept so far as 
the olose oorporatlon mabehaptear othemlse provideso T h f  a 
i s  neoesaary, sinoe the eubohapter does not spell out details 
of oorporate fhanoe meetfngs, mergers, and so on, 

TO avoid possibie pnrblms on eonstmotion o i  the sub- 
ohapter, it may be useful to sad, to this seotion the following 
aentenoe: mUnJLoss the uontert othexwfsa lndfoetee, the t a m  
Oo~rporationO when uesd in $his subohapter m e a n s  a @olorre 
0 0 r p O r C a t l m o  " 



SaaE;Ioi?, X-2. ?;~~inLn&i,on of " Q o ~ e  Co=oz~~tJ.u&~ 

(a) A olaoe oorp~rad;ion 9s a oorport3t:l.on whoss 

oorkif 2 ~ a t e  of hcalrp~fiat?.on oontaiims the pmvlS.sf ona 

regulred or psmSLted by &ctlon 102 OF this G i t l e  

in &dStiori provfldcs tbtt 

(1 ) A l l  of $he corpa8at5.0nw s au$z.i;m?A2.ag 

shares of a3.L u.bsees s b d l  be h d d  of asooxd by 

'cwmty or f e r w e ~  parsoaag and  

(2) All. of Lhe ouGstmd9ng lrlzaroa of 

olasnss eha3.X ba 8ubJeot to a rss*brSolion on *brcxsRa:? 

parmi%%od by ;;cction xv jiI~s2r'io~bions oin Z2maf 

of Yeourit$ss) ; snd. 

(3 )  !IBo oorpn-mtlon shall make X).O gub3,j.o 

(b) l'hr oaxtificmte ~f flnoorpw%6;lon may sat  

tor% eho guwXPf Zoatlokls of ~"3t0okkr01td0rs~ 6itkW I J ~  

t o  be holders of rtssord of m y  olacs of %he skFas 

of %ha 6Ios4 C D ~ O T G L ~ ~ Q A ~  or by enuttiexa%fai$ cLa~8@8 

of pqeraone who ehall not be m k i % l d  to be holdsrs 

(o) FOP purposes of delemhlng the numb?: OF 

holdere of reoord of t12e shtWa8 of a olose c r o r p ~ a t l o n ,  

shearera whiok are 00mm~Aty  property of a inxahnd and 

wife (0s eha Inoarno f rom aJh2oh 1s oomvfiltty lnoonrs) 

txtzdcr the appl2cam@ uomu~i'cg pmparty 1.m 0% m y  

state, or whfoh are held by a husband wife as 



JoPnt tena~l ts  or as %enants by the entireties or as 

tanaats In ocrmmon, shall be treated as held by one 

etookholder. 

gevrter8s N o t e :  

' lh ls l  detfnitlon or "close eorposat;ionw g o v e r n  all of 
Suboharptsr X. It 1s an effort to provide a mare preoL8e 
dallmAtation of th is  class of corporations thsn is possible 
under the defini%ion used In two seo&ions of Statute A 
(~eotions A-18 and A-19). i3ather than let  aloee corporation 
erkitus degend upon Wether in fa& the ooxporation*~ share8 
are or are not quoted i n  an over-the-oountsr markee--a m t e r  
Wioh may not be Buffioiently w i t h i n  the controL of' the cor- 
poration--1 have mught to make close corporation etatue 
depend so far as possible upon obJeotivctly asoertainable, 
faots s a t e d  in the osrtiffcatx of fn~orporation~ 

Thf s definition I s  aot spun out of whole olo*h, but 
has two major antaoeUent8. Its moat evldent parentaw 3.8 
Seation 28(1) of the English Companies Aot, 11 & 12 Geoo 6 ,  
a ,  38, set foreh in the appendfx, lnf'ra at Thss $Dg- 
lieh definition of the wprlvats ooapmyw (in umy respeota 
the analogue of the A m e r l ~  d o s e  oorgomtfon) appears also 
in vlrtuarlly all isnportturt Commonwealth statutes, Like tRe  
draft hlaweure provisf on, the  Er~p$LBsh statusbe oonf ers mgri- 
vat8 companyn  tatu us on oorporetioms whose wrtfoles (1) 
restriot the right to transfer i t s  shares, (2) limlS the 
n.umber of members (ahareholdetrs) to $Zf ty (Gwmty, under 
the Delaware, d.raf-c aIa%ute), and ( 3 )  forbids gubllo offer- 
ing of any s e m i  ties, The second souma 18 ehe deffnftldp 
of asmall business oospamtlona in SeotSon 1371 (a ) of the 
United Seates Interraal Hevmue Codsq such a oorporation 
qycrliiies for speoial tax P;reatnemP; 9 . f  it doc08 not  

. I  

" t l i  have more than 10 shslrehold@rsg 
2 have as a ahareholder s person (other t m  an 

9,ebte who is noe an Indlvidaali 
( ) have a non-rssfdemt al ien a p ~  a shareho28er: aad (2) b v e  more than one sass of etook. a 

Thus there i s  pre~sdmt for approaohm the closa oor- 
ppr'attorz problem through a %eat suoh as -4 uses, 
$p~tioularly when it can rsadily acoornodate corporatiow 
t&eeking speoLaP t ax  slxatus under the liatarnal Revenue Cade, 

I point out that eome highly regarded commentators 
would object to er tas9; based on mbcsr of  shareholders a,pd 
a;cgs the test bagad on gresmce or abremoe of trading in 
the  ~orporatlon~s ahareso 1 take a coatrary position for 
p r a o t l d  reasons. I belleve that even if the number-of- 
ehareholders test ts not porf'eot, it I s  eaaior %o ac¶mini~~e~ 
and more oestain and definlts in i ts  opersrtlon than any 
ather at;olldard, This is aspeofally true if, as In the 
mft statute, the t e s t  is the numbor of shareholder8 of 





A close corporation shall, be formed in acoordance 

w i t h  the provisions of act ion  101 through 108 of this 

t i t l e ,  except that: 

(a) Tho certifioate of fncospomtion shall set 

forth [;he proviaims requi.red by Seotkon X-2 ( B f  %nit;l.on 

of C l c r s e  Corporation), arrd 

(b) 'Ihe words mCLOSE CG%WHBTTONw shall be 

oonsplouously notec, on the aopies of the oertifloate 

of  inoorporation filed in the orfloo of the Seoretary 

of S?;ute and recorded i n  the office of the oounty 

wherca the prlnaipal. office of the corporation is %o 

be Zooated in th i s  Stateo 

Und I IS  t h i s  yrovinion, a c3 ove corgartrG-].on is organized 
Just l i k ~ t  any other D s l a w m a  o o r p m t f  on, exoepL f o r  the 
reoltd r rsqufrd by Seotion X-2 and the ol.oaa oorporatlon 
notatio;~" Tc, the extant t b t  the Camnl.tt.epo has adopted the 
Heport" various proposals for simplifying the Inoorporatlon 
prooedlu~: a, =,g, , single incorpomtor , oldse csorporatlona w i l l  
also be/.ail to 

+iaot lon X-4, E3.ootj.on af ExPatlna Corporation 
to a W i f y  as Close C o r ~ r a t l o u ~  

Any oosporation organized under the Zaws of t h i s  

. t tate ~uay qualify as o close oorporation under thia 

r\~bohapter by executing, nohowledging, and filing 

w)th the %oratmy of State an amendment to I t s  cer- 

t l fiaote of Lncorporation stating that it elects  to 



qualify as a close cmrpora'cinn rund setting forth the 

provisions requircsd by Scation X-2 (Ueflnition o f  

a Close CorporationM ) to appear in the orrtif loate of 

inoorporrrtion of a oloee oorporation, and oonspiouaualy 

noting the words *CIX)Sli: COBPOiiATIONw on the crertif L a t e 8  

of ~~~t f i l e d  in th6 off lot!# of the SeoXWtmy of 

State aab reoorClad in the of f lue  of the, ooltnty w h e r e  

the prino%psl off loe of the oorgoration f a  loosrtecl in 

this S t a k e  Suoh ~ e ~ ~ ~ t  s h a l l  be adopted in  sroaord- 

m o o  wsth the rwuiremientr, of Seoticpn 242 of this t i t l e ,  

axoept that any suoh amendment must be approved by a 

vote of the holders of reoord of at lgsaat two-thirds 

of the attaras emti tled to vote 8% an elaotion of 

dlraotora of the o~rporation~ 

This seotiour states the  procedure for au exiplting 
oorgoration, orjgmized under the general corporation law, 
t o  eleot to operate under the new subohaptera It w @ f i t ¶  
apply t o  aorpora.Pl1or-i~ organized both before and after the 
@if eotive date of Chs aloee corporaklnn subchapter (aseum- 
h g  i t  is adopted ), 9'he uEnrebS. m1es o f  Saction 242 80vem 
the oharter amenUmant eleating olose oorporalion statue, 
eroept that a toaa--thirds vote of all voting share8 l o  
neo@srarry rather than a simpXe majorityo 

oomplles with Seotion X-2 (Definition of "CLose C o r -  



goratfonm 1 and X-3 (FlBing of Certiff oats or Inoor- 

por~tion) rs~~a-er o a o e a  oorporation under thfs sub- 

ohaptor until 

(a) It fi le6 with the Sacsretary of State a o u -  

tu ioete  of amendment deleting from its aertif icrats 

or hwrporation the provisions required by Seotion 

X.2 (hfinition or *Cloee Corporot1onn) to be etats8 

&a the oertiflorte of inoorporotlon; or 

(b) Any one of the oonditions stated & Seotion 

X-3 (Dofinltiom of YClolse CbrporatloaU) i a  In fao t  

1-ur a p p l l ~ b l e  to the O O ~ m t i O Z t o  

geportwes Note: 

l h i e  sootion statee the two wglys In #hlcrh olose oor- 
poration stotu~l  may be loet, The mrgomtion  SLY $3"- marrender I t s  statua by ahartar emBndmat un er 

on X-6; tt ~ 0 u l . d  do this when, f o r  inatanoe, it deoides 
to go gubl lo  or to adait more then twenty rrhareholdere or 
~ l h V . 8  i t a  shares of all t j e r a n ~ f s ~  m~triotioncl~ The oor- 
poration mrry kpPoluntari$g lo- i t 8  ra$atus I f  mms one or 
mor. of the qup;lifyiAg oanditiom oissareer to be applioable. 
p r m  % W r g  of this eubohapter, and especially of Saotiona 
X-7 sad X-8, is that most olose oorporationa all not 
r i d  to 1o.e status involuntaxrlly su38 should be aided In 
pree-in the prriviltsges the hrve under the eubohapttno 
 nu, loss of a u t u s  WI E even-ly r a d t  men 
one of the boslo oonditions becwuas UppltaaUe,  the oor- 
peration ha. o rtunities under -tion X-7 and X-8 to 
QezTeot the 8% g tion and ssvo I t s  etatue, Qmpsrre the 
provim to a o t l ~ n  29 OP the IPagPietl CODLaaS &te 11 & 
1 2 G . 0 0 6 , 0 . 3 8 , 0 e t f o r t h f n t h e A ~ i x , i r l ; l " r a a t  



-tion X-6, 

A oorporatfoa may m h u ~ t a r i l y  tanulnrts it8 

&attar a8 a oloae oorporertlon by adopting am esrand- 

mont to i t o  o a r t i f i o a t e  of hmoorporertlon deleting 

the provialona required by Section X-2 (Def1rrit;Ion 

of *Qoma Ckrpor&tion9) to be stated In  the oertif- 

i o r t a  of inoorporation, Any sueh amendment shall bs 

adopted in m o o m e  with Seatian 242 of thla tltle 

exoept au otharwise prorided in this seotlon. On 

any maoh am.mdlawnt terminating I t s  s t a t w  88 a oloee 

oorpolrtioa, if  there f s more t h ~  one olass o f  sharee, 

#oh a h  -8 (of ~hul88 shall bfl e n t i t l e d  t0 VOW 

on the uaadment whether or not entitled t o  vote by 

tho tomar of the oertlfZcrsta sf lno~rporation~ nia  

su~.abmmt must be approved by a vote of the holders 

of reoord of at least two-thirdn of the shares o f  

eaoh olass, and alao by a vote of' the holdera of 

rsoord of at least two-tklsds of call1 of the outstand- 

irrg ahares of the wrpore~tion. The osrtifloste of 

inoorporation may provide that on any sr~endntent to 

terminrte status a8 a a o a e  oorpox+atlon, a greater 

rots of any o h s 6  or of all shares sha l l  be required, 

and if tho ~r t l f l oa te  of Intmrporstion oontalna suoh 

a pmvlsion, that provialoa alpall mt be amended, re- 

pealed or modified by any nts l ea8  than that required 

to t-ts stabas u a oldso oorporation, Any -- 



m r n t  n W l  be offeetive of the data of f illng the 

oertlfiosta of aanachear$ with the Smratory of S-te, 

~ ~ 8 8  the osrtifiaa&m postpone8 i t a  effootivo date 

for no* plors tbaa thirty ( 3 0 )  day8 attar -oh fUinS0 

R8mr%ere 6 Note z 

Thir 8emtio.n s p e l l s  out pxloos8ure for voluntarily 
oanm*lng f m m  oloae oorpration statuna to o p ~ t i o n  
under the general wrporetion Imrw, A hlgh to te  %a required 
(tro-thirrie of all e m s  plus two-tMrdn of eaoh olasa of 
ubs;rsa, lrrespaotive of voting rlghte S o  Thle ia netrea-g 
to p r e m e  rights and pri'trileges whloh presumslbly have 
bnn oremtmd by mutwal  agreennent asmong the shareholders 
ead wNah might be locat ox Jeopax*8lzed or their v a l i d i t y  
PUt in daubt I f  the aurterpriae s t r i p s  itself of oloee oor- 
poration statuere A high mte requirement is adso ~~~~~~y 
to a ld  tho oarporation in preservfig its status a8 a clzrll 

krcsiness Oorporatlonu under the Internal Bevaante Code 
( Wotions 1371-1377). Uded, the tax 'Law roqulres oonsent 
of a l l  rrharsholders Lo aleot suah trPr t r e a t ~ a ~ t ,  Ink HeVo 
Code of l 9 p  6 1372 a), or to revoke an elmtion, Into Hev, 
Godm of 199 8 1372 I e) (2). Probably, many olorro oorporatio&s 
w i l l  therefore require ptlzanimous ahgjpeholdar ooneent to 
mad tho out l f t ' io~tcr  to surrernder olose corporation status, 

Ths &mt senterclcre of the subseotPon pxrPit8  the 002- 
tit loate of amenbnnt to state 8 detamrd aftmotive date, 
Sam &port at po 178P 

Seotion X-7, -iitfereea o f  Smr.8 of 
ar C.aose C o w r a t i o a ~  ypliPee 
eo ~raaa~erse~~. 

(a) If m s  of a oloso oozprrtlon are t r m a -  

f m d  W any pw8cm who is not antitlmd under ray 

p~ovisioa of %he a a r t i f i a ~ t e  o f  3,ncmrgoretien ur 

permittad by atbaeetlon (B) ~f Sootion X-1 (Definition 

of mClosa Corparationg) ba the holdrr of rmord 



of .hu?mo of  auoh oorpomtian, ruoh person $8 cou- 

a ~ i ~ r l y  prummd to have notloa of the faot' of h;fs 

incrlUlbl l1t~1 to be s 8 ~ o l d u r  of that oorplu.etion, 

(b) U i e ~  ~rctiri-ts oi in-rpomtio~ 8 k t e a  

the nurp;lmr of psrlaons, not in eroeea of t w a t y ,  she 

ontitled to be holdera of reoord of tha sh8Xwb oif 

a oloae oorporrtlcm, and I f  transfer of aharea to ~ n y  

pPuQn rrould oause the ahiwaa t o  k, held by oora tham 

the of perm, xmt in exaess of twsn~ty, ger- 

Qittul bf the oartifieate of Inoorporatioa to ba 

holder8 o f  sbsroo of the owpomtlon,  the transferee 

of the 8barar ha ocwlwivdy presumed to W e  zmfiioa 

of t u r n  rmt. 
( 0 )  lf the osrtLfiosrta of sharcra of any 01086 

oorrpr r t ioar  oonsph~uowly notea the f m t  of a 

raatristlon on transfer of dumw of the oorpowtion, 

rud the re6triotion i 8  one whloh l a  w i t t e d  by 

Sroti- x-7 (Bestriotlonr on Tranrsf era of  Seauritles 1 Q 

the transfama of the shares 1s mno2uslvsllg preeumed 

to have notics of the r ~ t  that he has squired sharer\ 

ia violation of the stook transfer reotriotlon, If 

suoh aoquialtlon does in iaot violate the restrilotion, 

(d) Whanever any trawfemo of rshorss has, or 1s 

~ l u s i v e l y  prammod under t h i s  seation to have, 

rmtioe either (A)  that he is a 

to be a halda~ of ahtree of t&o 

that t2mmf.r of &mrc)8 to lp -Jd -e the shpr5~8 
F : 



of tha oorpmation to be h s l d  by more than the number 

of perroam permitted by the aartirloats of inoor- 

porrtion to hold shares of the corporation, .or (C)  

that trurafuc o f  shares Iho in riolation af a restriotion 

on transfer of ahareo, the oorporrtion may, at i t s  

option, refuse to register transfer of the shares into 

tha name of t&e trarPafsrae of s w h  shares. 

( 0 )  Th. provisions of this sbotlon shall not be 

agplloable I f  Mi# transfer of ehmea, e m  though 

otherwlee oontrary to mbseotlone (a), (b), or (o ), 

ham bean O o ~ e n t e d  to by all sbareholdere of the 

doe6  oorpomtlon, or if the oloso oorpor~ztion has 

anended its oertlffoate o f  lnoorporatlon as provided 

by tieotion X-6 (voluntary h r p i r u t l o n  of ~ 0 . e   or- 
porrrtlon Status, eta. ), 

18 not l imited to a transfer for va3uea 

( 8 )  'Ihe prooislsns of t h i s  seotion do not in 

any way impalr any rights of a trmafaree including 

M y  right to resofnd $he tz%inaorotiorm 02 to reoovcrr 

under any appdioable warrusty errpraas or Impliede 

Rewrterfis Note a 

Thia is a key provlslon In  p~ota~eing the oorpolrr.t;ion 
from trmsfars of its shares whloh may result In loss of 
oloao oorporatlon status or lntxloduotion o f  uu-tad share- 
holdars In the olosoly held enterprisee The theory of this 
aeotian i s  that these ebrre 1nterasts are real ly  the equio- 
drnt or partnership l n k r e s t a  =*her Wlnn 0% ressdfly tzaas- 
f*=blo sbares of larger ~rporationa~ &jetrioting transfer 
Of Qloecsly hold share intereats f a  or should be no msre 



obJeotio~b3Le Wepjlai ' I ; ~ L L  wmncmLy a08ept@d parWershhp do0- 
trine of a nslr gortaers -a t 
w i t h  -8 A~~ofdfnrr lv ,  it P 8 
not wemmnable t~ %mpm en the tmnaferee of a olose 
oorporation share i n t e e a t  the r i s k  that ha 18 aoquLrlng 
so~~oth ing  W a h  he should not be grlrileged t o  keep, and 
in affeot -tion 1100 pVOdeao  !the taohnfque em lo ad 
is to hardrn the %.ransfarse Hth  oonstruotive notfoe e ha e 
ha may be 9n fne1igibJ.e h o l d a r  (a faot ha oan detsrmine 
bp ohmaling the ohartor) or that hfa aQqufsition sf the 
. b u n s  l pp f  oaue the ~#upber of 8hardnldcw~s to etmeod 
t w n t y  (a faot  whish he should oarsf'talLy detamnlno before 
aoquiring r mham fnterest) 03: that I# trakea dYnrea oon- 
tmry to r s b k  tranofer ~.s.t;riotloa (a faet lnoitd 
an the L)~XM& oertiri-ta), ~ub~eotion (8  ) then dwlsree 
tbat ln suoh oases t;lpe oorporation xmy refwe to registar 
tfansfer into him m e  on the oorpora- stock rsoordso 
It the trcandtme frs a pmkmmr far vlafue, he h ~ ,  of  
oatrae, a right to resofnd the tllla~rcrcrtkon or a ri t 
wrdn t b  unit- cornm-ial cad@ ~ e o l i o n  8-306(2) ? a) 
to moo-r on t;ho trslzuferorOs wmwmtr that the traPrrfst 
rrra meffeotlve aad rightful. 

cLNo amtian does not adversely Weot a legithnata 
trmrofer of a alone eorpara.t;ion -e interesGo Premmahly, 
the tmwmferee wiU protmt h l m ~ 4 . f  with crone~ts from a U  
exloting sbaraholders or ea undertsrkinag by the oorporat:iono 

I a&n etamsa the fmt that in a, olose oorporatio.% 
ooatert the right to reefziot st?ars tpanrrPez-e la ursusllg' 
fer mre PPPprbant than %he tZ.PdPtlollB1 oorporation law 
avoluea of froe snd r d y  ~ s f e r a b i l i t y  of shares8 and 
the l a w  should aooordfn& reoognize the di f ferent  pcrlioy 
amalderat ions 0 

(aj If any mma; w o u m  BB a r e d t  of #hioh OM 

or mre of the ocmditions raqulred by Sootion Xc2 

(Definition sf mCloee Corpormtfona) oeasea in  fact +o 

be applioahle, the ax?pora%ion*s sta-8 as a oloae 

oorporation under this ohapfar shall not automatioaXly 

tarninare if: 



(1) wlthin aevan daJs o f  the ooourrence of 

the rvrrat, or roithJa P C ~ V Q  dPjra aieer the er@bt hPs 

bean bisoovered, Shs crorpontlon uoouta8 and i;Wes 

with Saozwtu?y of State r statnmerrt aet%iw forth 

the faok ehat one of the sonditlcms lcequirad by Ssotion 

X-2 bra oaaaed ta be applloobla, m8 

(2) the aorporation i a ta ly  takse w h  

rtops ae are ~ o o p ~ r r a r g  to o o m t  the situation whioh 

tkmmtcwa its r s t a t u e r  as a olose oorporation, inoluding, 

without Itmitation, refuaml 't;o regietor transfer of 

r h m o m  uhloh b v e  beon ~ow~sSrugly traneferred as pro- 

vldod w 800tic.m X-7 (Transferees of Shares of' Close 

Corporationsg Notioa t o  !Emnsferees), or a proaeding 

uadar ~lbareotPorm (o)  of %his emotion. 

(b) LP Zieu of aotion subtwotian (a!, the oor- 

pontiorn raag sP.eot to tsminnts its sGs%ue a8 a 01086 

oorporstlon by adopting reus amendment a8 provided by 

Saotion X-6 (Vsbantary Terml~~Qsra OF Clorss Corporation 

4tatu11l); and it1 8 a W s  8haXl t ~ l n a ~ e  as of the &ate 

of f i l lng the ara~ndm-t a t h  the Sscretary of 

(a) 'me Court ot Chanosry s N f  have 3urladtotion 

t o  isme a l l  ordore neooaaary to provent the oorporation 

iroa l081ng its etaeuc as a uPoae oorporation by 

restrainin8 m y  oat or tUe91&and aet on the pert of 

%he sorporrrtion or a i hare holder whioh woulcf be inoon- 

eiateaf with any of the oo~rditPons required by S s o t a  a 

Y-2 (Uefin~Qisn of mCloee Corporaticma) unless %t %s 



ur a o t  approved in owcmbaoe with Seotiolo K-6 (Vol- 

untary 3;\crrrin~tion of Qorlr, Corgorrtion St.tus). The 

Court of Chmoery m y  restriot  any trmrfu? or threatenad 

txYmAf.r sf saouritfeo ~ c m t r a r y  $0 the term# of the 

outifloate of inoorpsmticm or of any trraafor  rmrtxiotlon 

p8lritt.d Seetion X q  . enJoin any offering or 

thrrtrud gublfo offaring of ua~~ur i%hem or tha oor- 

porntion. 

( d )  X f  t h e  aorporrtion falls or rsfuoms to take 

tiaP.1~ aotion as ~ g u i P v C l  by eubaoatlono (a) or (b), 

tk~a Attorney G e n e r a l  rag apply to the Court of Chan- 

o w  for ua order mppoibtin~ a rsoafver, with the 

powera oonfarrd on rwa%v.ra by W e i o n  291 of t h i s  

t i t l e ,  for the purpooa of dieaolving tho oorporation anb 

Llquibrtiw its h s l B e a n  and aff'alra~ but euoh pro- 

ouitng #hall  ba d i a a l d  i t  theb oorporation oompLies 

w i t h  tho nqui~caont~ eithm of  eubeotlsn (a) or (b) 

crad a#, mf8 tM OQ&8 of' the dbo~0lutiOtA proaesding- 

Wer t h l m  d r a f t  asa%%a, o o-e of on@ of the oonditiona 
r.qulrcwi by &atlap X-2 for olose oorporreion at r tua  doe6 
lrot autoorti~eiUy muse its staturn to terninate. Bather 
aubaaatiora (a) g l n n  the oorporation a Mef opportunity in 
rhioh to oo-t tho m i t u s t U m ,  aJWmgh, tg p t e o t  the 
orMitorc and tha publio, it m a t  grraoptlp f 11s a atatemerat 
r i t h  the 8eomt~ry of Yuta i r d l o a t i n g  that oloae oorporatioo 
mtatua 18 thraatraed aim@ ons of the oonditlorra has beoms 
impplicmbh. In a d  of the corporation, the Court of Chsn- 
oary 18 rarted by auboeotion (01 with broad Juri8dlotion 
to rdrws & o t u l  or threatend evantti Wioh would crau.8 
tho oorpomtlon t o  lose f t m  dome oorponr@ioa atatus. Sub- 
..otlm (b) authorizoi~ the oorporrtion l f  it uinh88, to 

uaPm geaarrli O O F ~ O - ~ & ~  -w- %W~tlm (d) IU 
a~ Ult&aata .raot lora againut r oorperotion -oh rafuee~ 
to -t on@ m y  w: eth-  t o  it. m k t t u r .  



I..---..+-- 

(a ) A wrll  ttan r o ~ t r I  ct l ark on the t m s f  or or re(;- 

iatration of kransfer of a ~ecurity of H corporation, i f  

permllritrd by this saot3on and na5ad conspfouous3y on t h e  

aaourl ty ,  may be snforoed aga3ns'c tho holder of &he 

rostrioted security or any mccessor or transferee of $.he 

holder inoludlnq an axacucor, ad-d nr s'crator, trus+,cra, 

gurrr?dian or 02her f l  dusia-y entrusted w i t h  like resk=n - 
sf bf l l . t y  for the parson or e s b t e  of tihe b o l d e r ,  Uri2ess 

noted conapicunusly on 'the securS kg, A rsstriotion, even 

though parm5 ttsd by tbr v .-;oo"kisn, ls Snsffootive exoept 

against a persou ~ I t h  aotunl W w 3 ~ d ~ e  of ths restriction 

(b) d restrAat3on on the t;mnst'i.sr or reglstratlon 

of' transfer of oecurl  t 3 s s  of a oo.srpn;-atlon m y  be l . n p o ~ e d  

eJ U~sr by &ha cart1 f $ ;pate ot fr.ncox l m ~ * ~ t  1 on or oy Lh?? by - 
3.uwe or by nn ageanent mong any number of ~ f s l - k r . ~  1.y 

holders or wnong such holdrrs aria she oorp>ra%lon iJo 

restrlcticm sa jmpos@d sh.Ll2. be b1.ndfn.g w l t h  sesperer, Go 

seourStXes l ~ .*u trd  pr lor  Co t;ha adopt3on cf bhe r e s t r ~ o t i o n  

u n l a ~ s  the holders oL" thra ser ,ur i t let ;  are prt3r~s  $0 an 

agreanonq or ~ l ; e c i  j : ~  fa3:or of Lhe reotrj ct lnn,  

( 0 )  i; rs:qtrl(.Z.lon of the transfer oT seourj L.~et-  of 

a aorporatloi-r 1 F; p e m i t t e d  by t h i ~  seol;f on If 3. t contp.$ns 

terzas whioh: 

(1 ) r)bl J gaGs Chcs holdmr of t h ~ s  resl;r.lol;sd 

securities to oe'fsr w th i cox'po--tion or to my c;c:lc=' 

holders of aecur9 tl r t J  a?' (.ha oorporsrCion or to o t h c ~ r  



-57- 
peraon or to any combiri~ltlon of the f o r e g o i ~ ~ , ~ ,  a pr ior  

opportunity, to be e x a r o i ~ d  within a rcnsonable time, to 

oequire t;ho rasl;riotad erecurltier; 

(2) Obligate the oorporation or any holder  of 

seourltlma of the oorporation or any other person or any 

cornbinotfon of t h e  foregoing, to purchase the securities 

which aro the subjeot of an agreement respecting the pur- 

chase and W e  of the restrioted securities; 

( 3  1 Hoquire the dhreotora or the holdera of any 

0la8a of socurltiear or the oorporation to aonsent to any 

proposed tranofer of the .resf;rfc@& ~ 9 c ~ r l t l t 3 8  or to  

approve tha propossd transferee of tho restricted seuuri- 

ties; 

(4) Prohibit the transfer of the restriated 

seourhtles  to designated persons or classes of parsons, 

and such designation is  not manifestly unrea~onable,~ 

( 4 )  Any rcstrlcthou on the transfer of the shares 

of a corporaGion f o r  the purpose o f  m a l n a l n ) n g  i t s  

status as an elaoting amill buslncasa corpcvretlon under 

sibohapter S of the  IJnICad States Intsmal Hevenue Code 

l a  conolueively presumed for a reasonable p u ~ x , s e ~  

( 8 )  Any other lawful ras t r l c t i on  on transfer or 

registration of transfer of s s o u r f t i e s  ie permitted by 

thim saction, 

(f ) If a rostriotI.on on trmsf er of E security j s 

held not to ba permitted by b h i ~  section, the CorpomLPon 

ahall nevsrthaless have an option, for e period o f  'thirty 

days aftor Lhe judgment setting aside the restrletlon 



bmomes f i n d ,  to acquire t h e  r e o t i c t e d  securltles or 

any of than at a p r i c e  whloh agreed upon by the parties 

oubJaot to tha approval of t h r  Court of Chanoory, or if 

DO rp.rownt 18 raached am to priao then at the fslr 

value a8 datermined by tho Court  of Chmoery c 3  In order 

to dotarmina fair valua, the C O u r t  may appoint one or 

more prrronr ma apprafsars t o  racoive evidence and 

rooonmend a deoision in the queetion of fa:r value, The 

apprriearr ahall have suoh power as appraisers under 

Sbbaection (b) of Jeotlon r-1.7 (Jurlsd~otlon of Court 

(6)  'Iho Court of Chancery shall have Jurisdiction 

to enforoe m y  restriotion on tmnsfsr or registration 

of transfer of m y  seourltQes p e d  tted by t h i s  eectbon,  

and also t o  8et aside any restriction In cases of fraud, 

broaoh ~f duty or oppr~ss90no 

HeporterO~ Note: 

The reasons fo r  adoptlng a statute  broadly authoa"Jz1ng 
stock transfer r e s t r i c t lono  are stated In tha Hepart aL p p ~ .  
338-341 - 'he d r a f t  a t s t l l t r  9 s an lmprovcd and axpandad ~ e r s l 0 n  
of one proposed at pp" 339-341 ,, 

Subsection ( # I !  sLates the genaral mile mlIc9ntlng s ' iock  
transf'er rastr l  celons "permittad by thXs oeot f  onH, together 
with requ2remsnts, keyed to the language of t h e  Unifo-m 
C o m m e r c f a l  Code, as to notice: of restrlci~on~ in p a r t i c ~ l l n ~ ,  
cae Code Saotlon d-204, raphrasing tho rule of Unl f o m  atack  
'l'ransfor A o t  SeoLlan 15 (iJe1. Gorp. l a w  @ IVk), A'he oe;ct3ok? 
app1ie.s not merely to shares of ~tocb, but like the U n i f c r m  
Commercbal Code rul.ct, to any sqcurl tkea ,  Lhareby J r,clud ing 
convertible cietmnturss :qhere '! t 1s des3red to restrict Cyran3- 
fer both of $ha doborrtxare and  of' the und4tr2y5.ng o bock I I' t h e  
debeneures are converted, 

absoot ion  (b) s t a t e n  wr:ere the s t o c k  transfor rcjo.~r! ct ion. 
may appear boar~ificake of f ~ c o r p r a e i o n ,  by-;taws, or ~haxeh01der 
agreamen6) aad 11nf.t~ off ec t j  veness of restrictfo~1~ imposed 



upon alr d y  1 asued eeourl  ti ma, 
3ubmotia ( 0 )  d d t r  lrith the aubetantive v a l i d i t y  of 

transfer raatriations, a*% rastrlotions *permitted by this 
oeotionem $uboctPan ( adly validates stock transfer 
reatriotions Qerignad to maintab a olooe oorporatlonea skatus 
a8 an oleotlag 1 1  truaineaa aorpration under Subohapter 4 
of the I,tema,l 6.reme Cod., Of nwasaity, it applies only 
t o  oorporatians wi th  fewer than ten ahPreholderao Subsection 
( a )  reoognlzee the val idity  of any other lawf'ul transfer re- 
otrlotione and rcrmov88 any negative implications from the re- 
o l t a l a  in eub@aotions ( d l  and ( 0 ) .  

3ubseotlon (i) is r unique off&% to d e a l  wi th  transfer 
reatriotion& erhloh fail for some raraon or other, g.80. the 
rertrlcrtion Os ~rgasonah7.y burdansorps, or i t  is o f  a type 
not authorlzmd (such as absolute r e o t ~ r i n t  on alienation of 
u n l l m L t e d  duration), eto, Shnoe, presrmsbly, the restriotion 
was Intandeb for  some noC unlawful recraon, the original pur- 
poee o f  the rertrlotion should bq effe~tuated via a statutory 
option In tho oorparation to purobsc ';he stook st an agreed 
prioe or at fair valueo 

ff t h l s  statute, broadly v d i d a t l n ~  transfer rsatrlct- 
lons, i a  adopted,  spcoPfla Chancery Jurisdiction should be 
granted to d e a l  w l t h  misuse  of t h e  powell  whloh many stook 
transfer rsrtrlotions vest i n  the coxpoxation or shareholders, 
and rrubseotloa ( g )  makes tho existence ocn suoh power explicit, 



Section X-) 0. Amearnants HeatriotLna 
g i r o r o t i o k  of IYrootora 

A u l t t o n  rgreamont among all or l e a s  than all o f  

tho atoakholdsrs, whether solely among tnernselves or 

between on6 or mare of thnm and a party not a staekholaer, 

l a  not Invmlfd, a8 btttw~en the parties to t h e  agreement, 

on the yrould that i t  oo relates to the oonduct of the 

'buoinoe@ and affairs of the corporation as to r a a t r l c t  

or intorf  or.  with the dlsormtlon or powers of the board 

of direotoru. 'lhe effect of any such agreement s t d l  be 

to relieve the direotors and imposer  upon the stookholders 

who a m  prrrties t& the og;reezaenC the IlabXlIty for  

by t h i s  t l t l e  t o  the axtemt; m d  so long as the dfsoretion 

or powers of the board In its management of corporaee 

affairs i s  oontrolled by moh provisiono 

I?apou'tfrrm s i io-t~ : 

'lhe probleu 'created by tiiis section I n  d 4 u a l ~ s s e d  2 r i  the 
Heport at 34-331 rt Inplemenlc: tho rccommendatlan i see 
pp. 336-33FPwt&t ue aware should consider a brief and s2mpl.e 
statute , , . deobaring that no ?ub3 io poliuy is v io la tedm by 
awesmenta rest;riotlng diracGor disoretf),on, in lieu of "%he 
dota i l ed  prosor3 gtions of tho Nuw Ybrk aec210nr (dsct;ion . J J - ~  ) - 
-In short, it would ba better to l e t  the carporeta bar and 
t h e  oourta develop thAs brancii of the l a w  wikhout, ~ O G  a~uch 
statutory deta?  l * It also r ~ l l o w s  the recommendaCll on au 
po 335 that tho s ta tueory  provbs3.on should not be kJ.rnf t a d  to 
olose~ oorparsrtlono, although thoas corporat5ons w i l l -  be %he 
most froqumat uncrsn 



p o r r t i o ~ r  may provFdo thrt tho baheea9 of tba OOr- 

oorpsrrtton rrther fhan by a baaA of. direotora. 90 

1- u thio provirrion oontinucere h &feat, 

(1) bb aeeting of stookholders need be - l ed  

to  mleot dlrcscrtors; 

(2) Unleaa the oontart olsarly  -Urea 

othemr&ae, thr 8tacrlkWUes of  ttbe oor- 

porrtion e W 1  bs, deemed t o  be d i r e o t o r s  

for piurpooes of applying proviaitan8 o f  

thir title; and 

(3) The u%ookWIdlars of the oorporation 

ehau be eubJmt to aihl. I fab i l i t i oa  

vthioh t h i s  title imposes upon di.eotoz?s. 

Suob a prrrPislon may be intrelrtod f w  the oe~tif'ieate of 

~ o r p o r a t l o ~  :If all inoorporators sn8 subsoribera o r  

ell ho2dors of reoord of e l l  outstanding abaree, #hethu 

or trot bring voting power, authorita m@h -a pzwvfsion. 

& -t to the crertlfloa9;e of inoorpsrotlon to 

mtrUo aut nroh a provision ~npll k, author%ted it 

rppr0cP.d by a -t;e of the holdera of two-thirbra of 

rll OUt~mipS W O O ~ M L ~ ~ O O ~  tUh~the1: O X  

aot antitfed t o  vo- thereon, or by the hoZders of suah 

greater propcnWun of 6-8 a8 may Be rsqu- by the 

outlfiarts of iaoorgoratfoa for &he gurpoee af suoh 



an me-$, If' &he osPtPfioaP;a of Pruoorpration 

ocmrtafnro ra p v i r ~ i ~  4rr"~thcbrfeed by thtrs ~ e o t i s n ,  She 

exlatonee of maoh provision &mU Y>o noted oonspiouous;lg 

on the faoo or bcgk sf every s ~ l r t f f i o a t e  for shares 

i r d  by maoh oorpsrsrtfon, Bran though eo noted, a 

tram&- of &uuxa of IP oorprahticm rrhioh has aboliehad 

i t 8  of diT#eOrs Pa not bound thereby unlebs he 

aoa8atate & writing to o s o t n t i ~ t l o n  of uuoh m a -  

Although this statutory proviissfon would appssr to b. 
a molt rrdiW inncivetion In corporation l a w ,  it doe8 no 
more thul reoogniee the fact that in anany oloselg held oor- 
porrtioar tha ohrreholdears do not bother to eleot dir-tore 
bat in foot prooeed as if they w e r e  partnsrs @tor ae, M 
in teot they are, Xn praotioe it l a  feaaibla to use L t  
oaly in tho aaaRnlest oorporations, &go, thr- or four 
mbamholdero~terprisa~ at the moet, 'Ilhis statutory psr- 
mimeion to ~W~lih tho hanrBl of d 3 ~ ~ ~ ) h r ~  does not pre3ubioa 
8Ub&;rult%~a ~ % ~ e t i J t 8 .  CX'Od&t0rs9 0f , iloannot b0 4Bd- 
OIP* erirmbd bp s h a r e h o ~ t ~ 8 0  irate- -am~ta, SO 
frr aa fiduoiury duties rars o~nce  tha dra f t  etahate 
pkooe upoa %ha sbsmebl.derci~ the oUPgagione -oh woad 
otbrrwiarcr rest upon dlrecrtars, as is also trme of any other 
d-ter liatdlitias, 8ubpragraph (2)  In etfsat, rsqlulres 
t h t  whenwar cr eteatutory pmv%sion refers to *dlreotoraU 
th. turn i e  to k read a6 * 8 1 ~ h o l d e r ~ . ~  Finally,  the 
eeetiolr glvas mcraningPul gmteotion to petentially effe~ted 
intareetse Ths board may be a'bolished at the oorlprationwa 
inoeptlon only PF dL1 incsorpoz%btors and a11 eubsribere 
agree to tha m g e m e n t ;  wtbeequatlp, it may be inserted 
only  tf d l  aharaholders crcansvmt, Tranof'wees are not bound 
by tho mmmgemma* unl@as they o o ~ a s n t  in writing; not ice  
thraugEh oertf flgasa;e rsoiWs %e fnbearfilolent besie for 
bpoeing; potslpatU pRlr%awehip l fsbl lPit ies  on transisreesl- 
Th%s provirsricm fa m o d s l e d i  on Seotion of the Plorida Cloae i! Corporation Xlbaw, Sea ~%por% st pp, 3 4-365, 

Xoet doottlarmta of a oorporatiolz without dlreotors a m  
k ucwuted by all of the eltlareholdws, just as may in8tru- 

ob rr lnnnll partner8h.l rare haadled, If the Committee 
has ado sdl the pro or& form aeotlon on srsauticrra of e" E J 
dos\raera o m ~ u i r d  be f i l led with the Seoretairry of State, 
Sea Mportot pp- 3-5, do@umants required to be P i l e d  by a 
'board-Peasaw wmporat;ion may be exlboutd ~ n y  event, by 
Wm holders of of' the o u t a ~ ~  ehares o f  the oor- 
po~*1onme (Sutwwtian (o)(o)(U), Report p, 4) 



(a) 291e Court of Cr:maery ,  on application of a r , . y  

staokholdetr of a oo~yxmetlon,  may ngpojnt one! or m o r e  

persons to be c- .~st .c~cih~an :, &TAG 3;' %he c o r ~ r a b i o n  is 

Lnsol'Pent, to he r3c .o . t~  jrs ol A the corporation, 

when it f s estaS11 m i l a d  ;hzC ; 

4 3 'Aha ;7'<;0~k r~:itlh)i=s aye #o df v i d e d  t;\.>aP; at 

an eleaGion d .Ln si,ocl:ranco xleh dsc'bion 224 of Zh9s 

l ' l t l e$  -they have failed to a1ec.i; =iueoessors to directors 

whose terms I.ra~1-a expirctn~ &>x- ~~stxi.d tmve ~,cpFred upon the 

an11ua1 ru~o%tn:5 ciais:,, C i ~ o y  fa. :I tad LO s l o c t  I:Kccaaq::or; 

iX d Iree~ZUurs i,~mosc-a Cf?;?r-!i.; f i t~ve  II);;TJT or w0u3.d h~~trte ax- 

pfred Uwn $ha q t ~ . ' , % f ? . ~ ~ ~ ~ ~ , ~ ~ l  0; thck?-?'L' .c:UOC)E8RbX'R; O X  

( 3 )  '1310 d.irsckosh oJ" - - m ? v ~  ~t~;,vax.aClon ~ 1 ' 0  PO 

d i  ~ P d c d  rejspecl, i n,i; {;ha> ;g,c.x~':&~lirant oi' T ; \ ~ h g  ~rpor~ i : Ion  a 

busjness and  affa5sr: tact '&he vo'ces requ: red ?or actPon 

by the b a r d  of dizc.c,ta,-ur omnot  be obtsined a n d  Z i z u  

atookhol.ders arcs ~xr:.lS 0 Go torml.nats? Cha d i v i  oion, .-A th 

t h e  oomruerqixa~hc~~ l,i:aL i :re br:of.srass of the aoryor&i;l -in ,: 

e~a f  f ering or ? . t ? ~ . ' l i 3 ~ $ 0 1 ~ ~ : '  6 ; r ~  C",h 1 x.l-ap.wnt11t3 1 nJuiny ; FI I , : )  

w i t h  x@si:!-(*;it i;o CLI'Z~: EJC '~ .  * otl:;  ( 2 )  an(! (:j 1, Lt j.a -L\:.T~?~:..C 

astubl ished tnet ~ l ~ b j . t i ~  :3 on or o t h e r  romeuy prov: 6 :! 

by the certSficaLo aP I n c o ~ ~ p o r a t l o n  or by-laws or a n y  



Wction YL-A~. & q f g e n t  of Cuatodlan of GorporntPon 
an e sox or For %hen° Csuae, m!m3~f,) 

( R )  The Court o f  Chanoery, on application of any st& 

holder of a aoxpration, appoint one or  more peroons t o  

be o u s t W m a ,  and if the carpamtian %R inmlvent t o  be mw 

ceiwerr, o f  and for the oorporatfon pohn i t  i e  estflbl3e.'-ad that ;; 

(1) The wtocirholders am so dfojlded that at rn eleot- 

ion held An aoooFdanoa wlth Stbation 224 of th i0  Title, they hnve 

failed t o  elaot macoosore t o  dlmatora whoso 'tonne have expf red 

or would have axpXcad upon qualitioation of tMr euccsseors; or 

(2) The stodchdP66re a m  ao dlvlded that for a per?loa 

whlah %nclubea not U e a  %ban two oonseaut5Srs annual meeting baterr, 

the3 have Pal led t o  elect moaesaors 'to d % m o t o ~ a  whose tenaa 

hate expared or oraura Ousw, emf xed upon the quallflostion of 

(3)  The dPreotors crf ths corponatfon sre ao df trfded 

mspeoting t b  ~~nagement of the norporatfanOs helanose Rn4 ai- 

far#  that the vote6 mqul~ed fox so?;3an by the board o r  dfreotoss 

omnot bo obtained and the trtack'holderu are unable t o  tttnntnftte 

the dlvlsion, with the aoneequenoe that tho buefness of the oarpa- 

ratlon $ 8  euffe~2ng or f e threatened with $n?spnrshfe f njury; or 

r (W) If, purmant to Sectlon %I1 (Aholleh.lnfg BoaCPd of 

M d l v l d d  m8p0~1i lng  tho nanapnent o f  the oorparation e bua$nea. 4 and affalra that tho bus%ness of %he aoqorafion 1. sur i e l lng  or 

k t h r a a t a n o d  w l t h  irreparable inJury; and 

w3th reepaot to  auboeotfone (21, (36 and (3A1, f t  i s  furBhsr e- 

tsblfeRed t h e  apb3tmtlon or other remedy provided by the oero 

(This section oonlnuad on p. 4 4 )  



wr i t ten  ~greement of the stookholders upo!~ %he occurence 

of dsodlook h a  failedr or 

(4) 1he oorporate aaaete are being wasted or 

mirlllapplied, or the acts of the dfreotora or those in oca - 
trol of the oorpomtion are  illegal or fraudulent or 

dishonmet, or are oppressive or unfairly preJtadiclal 

either to the oorporat$on or t o  any atookholder w h e t h e r  

i n  h i 8  oapaoity as  a stookholdsr or diraotor or off i o s r  

of tha oorporation and f t f 8 f'urther establ ished that 

appointnant of a roo.ivdx i s  to the advantage of %he 

~toolholdere generally; or 

( 5 )  'he petitlonfng sGockholder has a right 

under a provision of the oertif l o a t e  of inoorporzation 

86) pami t t e d  by kbotion )& ! 6 to dtssolutlon of the oor- 

paration; or 

( 6 )  'ma ooqmatton baa abandoned f t~ business  

end has fajled iofthin a reasonaljle time to take steps to 

diaeolvs and liquidate its affairs and dietribute its 

888dt80 

(b) A auatodian appobnted u n d e r  t h i s  provision shall 

have all the powers and t i t l e  of a reoslver appointad 

under Bsotlon 291 of t h i e  title, but the authority of 

the louetodian is to oontinuo the business of the cor -  

poration and not t o  Piquidate its aftairs 9nd distribute 

ite u s @ t a ,  exaapt when the Court shaX1 otherwise order 

and gxoept h casefi arising under subparegraphs (5) and 

( 6 )  of the preoedirng subseotfon, 



* *. -<.-a- 

t d ,  Xri i hsu of appol.ntdng a G U B ~ . O ~ . L : + . : ,  :>rider t h i s  

section, t h o  Co:lrt of Lfhanoery may, 3.n a case a r l s f n ~  

under subsection (a)(31 of t h i s  soa t lon ,  appoln'i; a p r o -  

visional dlrno tor  as provided by Seot i rm Xd.3 (Juris- 
diation of C o u r t  of Chanoery co Awpolnt a Provisional 

uireotor in Certain Craeas) J . f   ha ~ O ' I Z T ~  determines t b a C  

t h e  Interests of the oorporatJon o f  the stockholders 

generally w i l l  be mare  csffeotively proteoted and furthered 

by appointj.ng a provS 8lona.l d i r s c t a r  rn ther  than a cua- 

todimo but aypofnbncsnt of cs p r o v l s i c u r ~  dirsotor does 

not precludo m y  aub~rjgumt order of $he court s p p o l n t -  

9ng a ous%odisu? or rsoe:~ver,, 

Thf s oaotf on 9.mplem~nto Lhh mc.c3mmen=dntXons in the dupl '*r t  
at pp,, 341-346, and adopts  and refines ?16m&uage several 
of the most rwent  s&GuCory provZ~iona including N e w  loris, 
~ a m e y l v m i a ,  Connectlout, the Modal ~ o i ,  sto* 

I have ~loagloyed thla %erne: *ousLcxiS.tan" Ln lieu o f  
wreoeiver* sinoe t h e  letter t e r m  csarrle~ fmpllontions sf 
inaolvenoy whlch w l i l  often not lm the caxu when red-fef i r  
warranted, or Impl%astfonet of m*ongdoing wnioh is not n e c s s -  
storlly true when the d9rwtors ox st~okPloldlrra are i!eadbooket,. 
The Commldte~s may prefer to uns the term "recelverm or to 
ehootte some ocher tam, a o k  aa mtrucj;tcseru or Ymmagerw, e t c ,  
vihatever the % l t l ~ ,  .&.he Hcuae;cb3an* has the powers of a " x e -  
celverM under pzesen% Seut2Lon 226, incl~zdsng the power to 
oontinue the  btmlneau unless otherwise ordered by the C O W L  
of Chanoergr, 'ahis !,s a s w t  9mprovme?a~. over') the Nodal A c t  
(and other statu't;es ) whlah envl.a'l on prompt Blesolutli oel aa 
the 6018 remedy,, 

Subseation (a) s palls out ?.he grounds for applying for  
appohnbnmt o f  A "ouatodinn* 02- wre~aXvexZ sabsec%3on (b) 
skates t h e  poutuss O P  es;l?a "cur:',o?lr*,n," s'lpt3riosq;i~n jc 1 recog- 
nizes ,  a8 GJA d ~ a r ~ t l ~ e  $0 R ) J P c ) ~ . ~ ? ~ L ~ P s ~ ~  06' EL U p ~ ~ ~ ~ ~ s t o m 3 .  
dPreotorm, and indfca l s s  when tho Court may desPgnate the 
l a t t a r  X n  lieu of a Fc\nstodfan,w Sea SocCiou)(-/33.nfr~, -. 
disous~s5,on of %\lo "prov; af.ona.', dlmotor* in tho Report a% 
PPO 347-3490 

Liko similar o t ~ t u t e s  In oLher s ta tes ,  thf s d r a f t  pro- 
vialon t e  not l i m i t e d  to alosrt aorpora.t;ion~, a l t h o u y n ,  in 
praotioe, thrf a r e  .the ones mcst l ike1.y  to Wve advantage 
of lt, 



bi%anoery to Appplknt a 
Provisional Ulremtor in 
Gertain Cases, 

( 8 )  Notwithstanding any oontrsry provision of tbp 

oert i f ioata of inoorporation or the by-laws or agreement 

of the etookholdero, the Court of c3aaaoery m y  appoint 

a provisional direotor for a crloare aorpomtlon i f  the 

direotore of the oorporation are m divided respotfng 

the management of the oorporation's business and affairs  

that the votes rcrqul.red for action by the board o f  d l -  

restore oaanot bs obt;ained with the oonsequenoe that : 

(1) 'me hsinmee of the oorporation i a  euf- 

fering or thrsa&sned with irre-ble injury, or b i  

( 2 )  even though irreparable Injury i e  not 

suffered or threatenad, the b u ~ ~ i n e s s  and affairs of t h e  

corporation oul no longer bro aonduoted to the advra+i!gb, 

of the stookholders general ly ,  

(b) An rpplioatlon for relief under t h i s  sectLon 

may be f ilod by at l e a a t  one-half of the number or 

direotora than in offfoe, or by &he ho lders  of at  l a s t  

one-third of all  sharer^ then entitled to elect directors, 

or if thera be more than one alas8 of  shares than entl t l e d  

to slaot one or more dirmtors than by tha h o l d e r s  of 

two-thirds of the sharae of any euoh clase, k t  the 

oertificate of inaorporstion may provide that a lesr~er 

proportion of the direatore or of the stockholderqor of 

a olass of stookholdars spay for relief under this 

aeotiono 



( .a) A p r o v ~ . 8 1 0 ~  director shal l  be an Impartial 

person who is  neither a stockholder nor a creditor of 

the oorporation or of asly subsidiary or affiliate of the 

aorporatlon, and whse further qualiffoationa, if any, 

may be detamfned by the Court of Chanoaryo A provirrPenal 

direotor I s  not a receiver of the oorporation and does 

not have the title and powers of a receivar appointed 

undar eeotfons 226 and 291 of t h i s  t itle,  A provlsiona3. 

direotor ehalA b v e  aU. the rights and powers of a duly  

eleoted direocor of ths oorporatfcm, fnsludfng the 

right to notias of and 'to vote at meeeings of directors, 

until suoh time as he a W l  be removed 'Lay order of the 

Court o f  LWncsrry or by the holders of a mJority of d). 

shares then e n t i t l e d  to oo$s to elect; dUestor8 or by 

the ho lders  of' two-thirds of' the shares of that c l a o s  

of voting shares which f f l e d  the 8pp;bicatlon for appoint- 

ment of a provisional. dlrcaotor, U s  oornpensation shol3 

be determined by agreement b a t w e s u n  h3m and the corpomtlon 

aubJeot to approval of the Court of Chanoery which may 

f i x  his oompenaation Lm %he absenoe of agreement or i n  

Lhe event o f  d f  aagrement beeoreen the provisional dtreotor 

and the oorporation 

( d )  Evan though the rqufrement of subseotlon (b) 

of t h i s  section relating I% the, number of direotors  or 

atookholders who m y  petJtlr.on fo r  appo%ntrnsnt of a pro- 

visfona& df.reator m o  riot sa tks f lad ,  the Court oZ Chan- 

oery may neverf;heless appofnk a provisional director if" 



p e r m l t t a d  by subsection (c) of j e c t ~ o n  ( A p p o i n t -  

ment of Cbstodim of CarwraZion on Lleadlock or  or 

Other CauseJ ,, 

ThZs pmvXsbsn implements t h e  rscomendatlon i See 
hieport at pp, 347-3493 that 0e.lawa.m consider adoytlng the 
W i f o r n l a  altsrnatlve to dl . sso lu tJon  lor recelvsrshl y;) In 
t h e  event of deedlook,  namely, app3ntrnene of a provls l  onal 
direotor, See Hsport aG po 359 for t h e  text  o f  t h e  
h l f forn la  statute, 'Lhe d m f  t, iJ~1~19mrg provralon (13 ffers 
in some details Prom l e a  Callforn3a pratoty-pe 

( 1 1 A provi s9 onnl ~ I ~ P ~ c ( ; . o R  may be appol ntad , at (;Re 
court Q ddisoretLon, on chowins aotual  or Chreatened I t l J u r y  
or an lnabillty to aonduct the sor 01-ationl'n bus3ness LQ 
the general advantage of i h e ~  share R oldsrsl 'fhe former C e e i  
ties in with the tatmdard for appolntPnr; a 'oustodian" 4 see 
d r a f t  a c t i o n  X - ) t ( a i ( j )  l o  whlle Lhe latter test 1 s  W e n  
from the CaLLfornla statute 'Ihe u~6e of 'ehe d u a l  s t a n d a r d  
ueans that a lesser showPrrn# oP J ~ J w ~ ,  P L O O ; U E L ~  or t W e ~ % e n e a . ,  
is enough t o  J u s t i f y  appoi ntfing a pmvl s lonn l  dlraoLor & h m  
i n  the case of an appXScatJon to cjeasxgnai;u a ncuc3toodlan" 
or t t l  ver ,, 

(21 me Callfornbrs wna Wrmo d r ~ ~ ~  sZ;d tu te~  d9f"er l a - i  c-1 'LET 
r e s p ~ o t s  AB to the ;wrPons who have* 9 tm1d4 ny LO ~ e e k  a p ~ ' 3 5  ~ 1 t  - 
ment of R ~I-QV~,S'IOTEBI d i r o c . t o ~ - .  

( 3 )  '~ubatcCfon (d  ) CII' frbe UTRS'L G ~ R ~ u & &  t 3  as i n  wl ' t ' r?  
Section X-1210 ) ,, Togtzt;her tbaa L w o  p ~ w v l  mori.ct rriiko c ' lear  vthJ? t 
the Court of Cbnceay lms clf  scr6ni.l on to d # s j  grmte a p r c ? v 3  -; 5 r j ~ l 1  
direotor AKA lf eru of H w ~ h s G O d f i ~ n P '  or "FBDOJ vern oven t h ~ u g h  
the  person who sought appoznLmanr; oi' a n*cus&~diann under 
Seetlon XI\ 2 would r ~ a t  ha ss 8i;anaiag Ix~fii.l:illy to seek a p p o ,  n f  - 
rnent of cr prolrlsjoml dlrecCcar. undor sectfol; X..13(1)#, 

Although not  in L ~ L - ~ F I  l $ ! u ,  &ttd t o  clorss corporat30ns. thLs 
sta%uta w f l P  -rely ks  of use 2 1' shares a o  wlt_ieIy 6 X n t ' r f  bu:.ed 
i l l  vfew o f  the rather hlstz pexcelltage of dtrec2ors and share-  
holders roqulred to 'bring mzl t . ,  



deotlonX-I+. Jurlsdio-Llon of Court 
o i ' c e r y  to fiequirt3 -- 
Purchase of Shares,  

(a) dhensver any stockholder or stookholders 

(heralnaf t a r  aaf erred to as the uapglioantu ) f i l e n  an 

applioation with the Court  of Chanaery under Seetion 

%-Iz(~~~olntment oft:.- 7-m4 r; i of Corporation Ln i)eadloclc 

or for Other Cause), any other atookholder or t n e  oorporat- 

ion ihsseimftar referred to as %he *petitionerR ) may, 

at any t f m s  within thiry daya after the filing of petl- 

tloncsrps applioation or at such later time as t h e  Court 

in I t s  dlsoretlon w y  d l o u ,  peeition l;ha C b u r d ;  Y o r  an 

order requiring %he applfoant to sell its shares $0 the 

petltfoner at Lhejir fair value,. 

(b) The Ccrurt sha l l  tkrezmupon daterm3.ne whether 9 t 

I s  in t h e  host fnttsrasts of the oorporat ion and of the 

stoclthcrlders gonerally t o  raquire that the applf sant ' s 

shares shall be ordered s o l d  to the ye@i%20norc, If f C  

no dekermines, %hen the Court shall $hen fix the  fa ir  

value of the applXomtQs nhares, The Coup-$ may appoint 

one or more persons as appraisers to reoelve evidenae 

and reoommend a deo$akon on the queseion of f'abr vsluec 

The appraiserrs may examine any of' the books and reooras 

of the aarporatXon the rstock of wmch he is otaarged with 

the duty OP valu.ing, and he s h a l  make a detarminat9on 

of the v d u a  of the shares upon suoh investigntian as 

to him seems proper, 'me appraf ser shall a l s o  afford. 

a reasouable opportun%i;y to the parties interested to 



submit to hfm pertjnent cvf dense on t h e  mZvr  of the 

shares, 'me appraiser, also, s h a l l  have such powers and 

authority as may be ~ s n f e r ~ e d  upon masters by the r u l e s  

of the  Court of Chancery 0% by the o r d e r  o f  h $ s  appoint-  

ment <, 

( 0 )  " ' 6  appraiser shall. pmmptly determbe the value 

of the applioantes storsk and efW1 f i l a  h i s  report re- 

speoting suoh value in the offbse of the Hagister of 

Chanoery and not%oes 0% t h e  f i X l m g  of  auoh reposL shall 

be, given by the Heglbstsr in d2mno&ry to the parties In 

%ntsresto &oh repore s h a l l  be subject to arcseplions to 

be heard before the Court both upon the law a d  facts, 

The Court shal.1 by f ts dseroe dstgrmlne the value of 

the sppki.oaxatgs s tosk ,  W$P;hln tan days afLer %he Court 

has entered $ t a  deosrae detes-mPnfng Che fair value oP" 

the applicant" shares, the pet i t ioner  s h a l l  f i ls  r ~ j l t n  

the C o u r t  a s%r;nod staGement as t o  whether he eleatis 

to buy the appl$~an$~s shares at the value f lxed by the 

Court, If he doos elsci; $0 buy %hem, ha shal:L, at thtb 

time o f  Filing the statement deposit the amount o f  the 

fair value in @ash, OP ~e)rt;bf ibd ~ h e a k ,  w i t h  t h e  dagl s t e r  

OP the C o a t  of 

(d 1 If pslbtiionar nakes %he deposit, as protided 

in subse~tlon (o  b, an wdsr of sable s h d b  be en%ersd 

&irec%$nrtg $he ~ p p 1 %  fesskhvl %h to t u rn  over h i s  shara 

~ e r % l r l ~ ~ ~ % e s  Co t h e  C a w %  ?or G81,3ve4r:r $0 p ~ t 9 . t j 0 n e ~  or 

his nomlnea, The d e p o s i t  s h a l l  bs paid  aver to &he 



a p p l i o ~ r ~ t  by the iiegister in Ckanoery on ::or: jlpc of' the 

cert i f  f cates r8eprescunting such shares, duly endorsed fdr 

transfer. Upon enery of the order of sa le ,  the  nppl. I c a n L  

ahall. no longer be a stookhol.dar of bha corporation c~xcept  

for purposes of appeal therefram m d ,  upon Lnotlor~ oi' ;lie 

eppl . loant,  the spplicatlcn under Seation )(-I 2 s h a l i  be 

dismissed a d  slob other orders eneered oont3~iuln.q b h e  

business of thf: oorporatl~n an the C o u r t  may d8rect . 'L'he 

Court ms;l d l  r w t  thab not3 0s of' d l  srnl naal. bo gJ ven C o  

such 3n1;erestcsct persons ae b ' i  daamn p r o p t r  and m y  r e k e  

a3.1 eta zh rtmaom'12jl.e ac' t? on F,S l "edems p r o p e r  to pro r i . ? e  

Pa l  r .>ppor%und t y  for etockhol.dsxs d ~ ~ ? . r i r ~ l g  to ~ i ) r : t l  WJUI~ 

the ,~orpora&ian to purc;w.,~e the  share@ of stockhold8rs 

d e ~ :  iring to df ~:nolva the c;ax;lz~m.'~?.on, end f a1 r op:x>Y L'i.ln l ,GJ 

fcr the latter ?.o sel3.. i;hs$s shares Go the former, l ; ~ ' ^ 4  t.ht3 

c.ppra$.sed f af,r value "Gezbmf , a  

( d )  If t h e  yatf l t lcncx i'all,: co : : P . ~ c $  the d e l ) ~ f . ; 9 . ; ~  ~ , 9  

provided I n  sub..seocli..on (c. ) , the prozacrd ing  u,'ldcr Sor,%l cr: 

s- .., A y,-k ahdj; go f o r ~ . y a l . - e r  9 n dl...?? co.mrr:o, AT ,,he ps k i  il o~~q-.:?. 

fullc: to uaks the b a p a s l b ,  no o the r  stookholiiejl- aay 

groooed GEI pet!. t f  anar ac;: prov? dec? Sn S U ~ S B O G ~ O ~ L  (6 , 
but Lhet C o u r t  mamy, ln I t -n  d l  iioretdon, Yn the  cc,tzPna G f 

the procetjclf) ngd, p u ~ i n l  l. :.A ho.?r st,ock'nal dsrs $0 PLF: ke 

d w p e 3 t s  r:.a psovl.dud 3.n :~vhr:r.@i;fon (ct i 

if 'jyk),:: ~(.i,?.-; ?>!'' u.:xl; ,-::.IC~I g.?$::f~,J?::~-? , ji: t ; : i~~i , . : i~. ,  r: 

rsusauab'1.c: f s - : ~  to arld tho :c*.aaonab?. e sxprtuk:ax ol' :,:?a 

appraiser, but ~tx~J.un.bvo of rest3 of C O U I I S ~ J ,  C:F of 6i;:. '.::';.,N 



reta) ricd by any party ,  s ' d 1  be, d e  telw.~ ~c: : !  1 .  . C t l s  

C O U ~ C  and taxed agslnst the pet9,tionar i f  he f &I l s 'A-1 

nrake the depos i ;  a@ provided in subfiactlon ( c :  If 

it lo shown %ha. the ~ppl.foation under S s c t l o n x  l z w a s  

m d e  in bad fai.;h prfmarfly for tho purpose of compelling 

the purcshase of the applicant" ehhares, the C o u r t  r o q  

at any time d~ i n g  tbs prooeeding df smP ss Giita ~ p p l l  octi an 

and m y  %ax kc: %her applicant any or all. axponsow of the  

prooeeding, fi .ialudlng the cost. of the apprtilsai , a a  ?.he 

C o u r t  shall .leem equltabla, h all oLlbes oases, %ria 

oost o f  the ,.~ppraj.sr&l. sna31 tm " a x a d  against ?;,he, cor- 

ponatf on anc ad83d to 'the t j m . 3  oosk 0.t' f'kc pri)cf. r)d 9 L I K ?  

( g )  k ' ,  any 9,j.ma at or nf'cer the Cocci; dacs-?rul;?f~s 

tha t  the r p p l l ~ m .  t e a  shnran sk~13.1 be oXdsrad 807 d tc 

subm;. t h's stock cc~r .P; l~imes  to ?,t;ho ~:ogl s;t:x J r, t3i;~.ri.. 

praf sa pmoa;.ed feng , .tnd % f C!-ne .cippi.l.c,ant l'a3 3. r, ~ $ 3  ocw. -. 

appllc.tfon under ~nc',zor.y. "Lor m t e  nuoh osiler order 

'Ibis d r a  ?t scsc tj on %up\ ernoprcs ttae racomac3tzaf~t't 1- n 3 ?i 4 , h r :  
deport at py- 3.4y.-35cIL bl; dsr9vaw Sr! Iasge pr:b.% ; ': . 'c~i,l  t r r t :  

Coriectl c u t  s-tula on sMck h.c.y-ou'~s ((rep)-~CtUc~:,~;d 1 i: :. 
bport  at; pp,, 359-361 ) but ihe d is , fJ :  sGatui;t> i-a.as0.i vc,c, cc.r- 

problem8 loft uncertain urider the Connac't;la:i;t prot-o typc, 
n08t 8 d  @f icant 3.0 8ubtj8cGf 0x1 ( b )  d 8  a ~ % h ~ r l  z.~;l;) On 1.31- ' r ; ' l r~  

aurt of &anaor.y Go delarur.i*o wl3r.rLher a. sock buy -out  1s fln 
the best I n t e r e s t s  of the oorporat30n9 sr2tsr . h i o h  3 t o-sder?. 



e p p r a l s e 1 ,  l f  that. j~ needed to dat,emlne falr  -:rl.'ue in 
LonnectJcut, thb court, has  no d l s c ~ . e t n o n  to refuse to o r d e r  

buy-out; on a sharek~o ldar~s  ap?: l c a t  Ion to compel f i  p u r -  
o b o e  of R petitloner's shares, !.ile c - o ~ ~ r t  crust khen and &hero 
order u p p r s l  sal . 

lhe iazl$ua;e o f  subsuc tf o ~ ?  j.trilfng rrt L h  t h e  r ~ g p r r i l  ser' s 
r1 !:hts I s  takan crlmos'i verbati i? f :--, . r)rescn t Soct.1 on rblf (0 
and ( f  ) <  Subsnotllon (f) kndIc~.Les now cost  s of thn a;iyrcl -.:-I 
are to be faxad, cf i lc f ' ly  w? L h  a vXew to d) sr;oiiraglng "strl ica" 
appllontlons to compel s tock  buy-outs .h~bst?~tl~rr (6 1 pnral- 
Lels & c t l o n  262 (g),, 

A'his sec t ion  1.9 no& l t m d t s ~ d  to c:jcb~aeiy held c o r p o r a t l o n ~  
h t  a m  apply to al l  If ?,he i'ommS & m e  fears tho cunsequences  
of making t h e  oompul s o r y  stock * m y  -out generally ~ppllcabi e ,  
i t  oar1 be cotzfXnod to chose cor mratr ons as it Xs Irr d c t 3 a n  
3 where it Xs cr. {last of the S P + C ~ E ~ ~  mbck)~pC;er cjrr lose car- 
~oratlons., 



(h)  A pmcaeailng under this seatfan t o  mqufru, 

t b  sula of eMms at Zhelr f a f r  value may n l a s  he 

brought wheneven. Q B  1 a shamfiald@~ ha e exarc3 eed an 

ogtfon t o  diesolve the corporrrtfon ~e permLtto8 hy 

SeoZf on &LA {BPramho~ds~" s Optilsn: to Dfewlva Cmp- 

rs.tiand, OF (2) f n  any othar @&an, whonever f l ?  rreoLu t ion 

of the CO-ZVL%.~O~ hPl$ b e ~ n  t ~ f  f 0 0 & & ~ 8 l y  ~0terf by 

oonsairted %a by ahPlmholdes"a en%Pt2.sd t o  e8XeernXw 

the corportltisn but the blAer8 of' R ~naJoz*2ty of the 

sham8 regularly onC%$led t o  eXecG 8 aragorrty of ?he 

boa&. ot c I i m c T ~ r ~  b w t f  net voted for or conaentod tc 

diatmlut%sn o f  %he como~cr%%otr- The pruoecd2nd.r may tm 

brought by m y  ehareholder who has ,kot vot,ed f o r  or 

conoonted t o  dfaeolutfan, and I t  tpWl ba B n ~ C i t Q t o d  

1vitUn tMrZy d w s  a f t e r  $ha veto or consent or a t b r  

,-,v:tlon ~ R R  h e n  taken %a dfa~cnlwe $310 ~ ~ r p ~ - r ? r X ~ ; i ,  7n 

nny ellch c ~ 8 @  the Cornrt of Chancery shall pmcoed sub= 

ertantlally as prov96ed %m eubr~ec%lane 'tiulorrljtl 'g) 

o f  th"t tlAlsetlion, w$th ~ u o 3  vnria%fans them fro^., an mw 

b6 r\snfio~~abXy necosetxry to ntford fa3 T' opport~m': *, y" ,'fa!., 

ermmholdorn des ir ing  to cont4m\e  $he co?porr\tsun To 

acquire the e h * m e  o f  tl'loee ehareho7dttrs daalrkrtfl ec 

dissolve tne corg>om%Aon, and fn9r oppnrtuni ty to t h a  

lattor t o  so l1  their share8 to the fornor R% the ft;g,p 



vcll.ut?r of suoh shAme,., Tho C ~ e r f l i  of C h a n c e ~  may,, Of 

the corpomtf on, 

? ~ % P I  auxkseo$lltrn l a  mrggerstetf ~a a p o ~ ~ f l b l e  t ~ d 4 i t I o n  
to SectB~n %f.4, dxleh @yea Cmncery jurf edlction tc;n 
cofsp64. %ha purcfidlea and saxe of stLamsr in c @ ~ t & % n  @A!?= 
aumstmcaar, f c ~ z  p ~ f l X a ~ r ,  u u b a e ~ t f ~ ~ n  (h] would anoft(. 
'the dest;mct;Ran of' wing concern W u e e ,  ftlcfdmt %s 
maiv d l  aeslutlonn, by enabl$n~ shrehof ders who want ts 
ot>nt&mto tha or>fop\omtcs bs$werrs to toroe a buy-out,, et 
n fafr pri~aa, of t b a e  trPm w a a t  t o  eemp the onterpr%ereo 
T!,@ wording of $Ihe eectfan $e  m ~ h  $ha& mmp1pXoargP 8aEe 
af ehaxwlsl msa4d. occur only wken, Presau~e o t  tho terns sf 
t f re  e'harZlsx- 03. ~;P-$RwI, a min0~3ty of' ~hBimb2cllem have 
~ O W O F  t o  b ~ % n g  r a b o 0 ~ a ;  T h f ~ , :  aub860tfon gk,) 
(la slopr&L$ $iced 'I;o %he dilseo1eoP;Son sptfrzra pov1SerXon 
(Soctlon X8Pfi 3 ,, and mm$ provo (eepeef Qly zosaPU Bf a 
8inrSfle ahnreholderar lop a ~ F % % C X P ~ B P  ~PPIEIIB of ahaxw- 
hoXipewn) ).tiav~ h e n  @vtbn en opt3011 to &emf mte %he 
m r p o m % % o n i t ~  Q j f e ,  P m p u ~ e d  B Y S % $ ~ C , ~ ~ ~ O ~ I  011 $ 8  bg~ead 
can Secffon 33-3M1g1 sf  t b  ConneetPc3tot ~bnera3, atatrnterm, 
Tho flslali sen%enoe sf swb~~eotian ;ih] tkut&or%aee t.b Cou* 
t e  mquAnur horsd ~f %blsap@ mhagss prtt$tiebn i a ~  a ra8tsclr buy= 
ou* lrng deJeny cilYesalut%on $0 the p 6 ~ 8 1 b P 8  dt~trflll~ent of' 
thoare w b  h v : ?  voted Rar B~~rerolu'tSort a d  axpec?; t o  m a =  
fl cash Or o % h @ ~  8 3 g ~ d J  B F J S ~ ~ ~ J T  ~ P O M  %h dl8trfb~tfe3~fie 



Sraction :i-b4,Pa Confidentf _ - U  al Tmntnent  -_-,.- 02 _- b " m -  - ._. - 

ceed2wiga under Seutiorns ;i-12, -.L 3,, nrld I 4 - 

191th mspeot t o  an7 pmoeedfnge under Section X-12 kAp= 

pointment sf tluatodlan of Covpo~rmtSon crai Deadlock or f o r  

Other Cauae f or :Sec%Ion X-13 ( ,?~trfodf c t f o n  of Court  at C ? m  

Yurchaee at S h f i ~ e e ) ,  %he Casrct: col" Chancery,, on appL%cat:e:: 

of any party to tho proceedllng raade a% nny t4me  during ths 

be conducted in ohnnbttra and nay n&e euch adera  an k t  w!n;:e 

fft Zo p n a a m e  C b  ~ s c m c y  of the records oftha arree, Pf the 

Court Xs antisf led $hat cmnfl4er.'tPo& tmataent of mrr+,lers 

dleolaas& or l 3ke ly  to ?m (iieclaaed during the p r o ~ m o d 4 ~ i ~ ~ r ~  

wfll be fn the h a t  fntome%a o f  the corpora'tlon. 

i havo drbftod trZS8 ddjt>lonta2 acsctRon r n  reuponso to a 
sound str~~s$t;ilon fPgors E'mteenor F ,  I-Iodgo 0"Naerl of The I h ~ r  a 
UnYvor8,r ty !3choof of '+an, 'PhP e ~ur-gea tPon Z r .  21im tiatlk OM G 
fmm t l m  i2@por t: of %ha U,pas binonttQ Cerum,. t tan on Cotiiprry 1 s t ~  
banmerit.  o f  Nor%hemt ir:w?.~~ld, Cnd, 393 ti* p, 3,Io tioe o N 0 t 9 5 ,  

suggee2lon -1s (1% mctod to promed$n~er undar fiectkon 21 0 t r a  
E n g l l  eh Carnptnisa kc% 4 ese lieport a% ppc 361-3621 Althol t rp  
X hPlve not reoormcsndad t W C  Delnmro n d ~ p 2  a r?vlsxsrr r:crra- P parahlo to i31gland ' ' a  3ec.l;Ion zJCOA, : hl.Lc?m t lr t the cons  i ,ier - 
atfone promptjng the Norlh Tr5 reh eu~moZPon are oq~uQ1;f i : ];~: : 
cabla t o  thoas pmvfi efans wTzSc31 I Paye rtrfled par or~na l idsmt '~  0;; 

f n D~lnmm, in pa~e,Oci~Xw, ,  CPI I J ; C ; ~ O ~ U F Q ~  &a ~ C J  9. i?tm - C V F ~ O T B ~ ; ( P  
confifct nay hs ma d m n ~ i n g  t ha t  0 0 1 1 f l ( ~  t3h092i,d bo enoo!:,mced 
GO R C S  .r n C N R O ~  to pmvent pu172.JePty wfizcn mnj b dotrlmcnt,tt ' 

-== ..- 
par% i o d - i r l g  nfidii t imre  'i s no canpol l L i r r j  nece s a d ~  i r f o r  D L ~  P t *:i . 
a l r l n ~  p r l r n t o  corpomie, a;PPaire, For sxmple, I r ,  d9tc~rnri l  !nc 

nppmprllate '";P~.lr pr40et' or  sharoa ordered sold ~:.:nrisr 



section %14, f t umy be relevant t o  ekow that  tr. p-uot 
manuftrctured by the corparatlon but oorapet$tSve wrth l i k e  
p d u a t s  of other enterprf see can, fop Paawns peoulf axo 
t o  tho oorporation, be mmufactured at m unusually low 
ooet;  obv2otrsly, auch sensitfva Infomatfon dwti2d cdrm2n 
conf identf al, rtnd %he abavt, pmpoead pmvf a f  on (Seation 
XWlrLhlb nou3.d enable the Court, of Chncary  t o  firnfd'k, frae 
needed p m t e ~ t l o n ~  Cataptwe %fig aflarts of' Duncan E U  o t f l c  
C o n ,  A relntfvolg ac~811 emterprlrre,, t o  keep coniYilon%la 
certafn InfoxlteRtQsn \rhlah othc9rwis.a~ #YZl ham t o  tt df e- 
cloaed under SIX rulea %mpPainoritfng t;h S a c u r f t i e e  A c t s  
Amenitmenta of 1<364,,, '',%C 2 0  Rear Unllsted Firnrfis Conplaf nt 
Ulsolosure M a s  iVould hid C@patitorsDM W d . 1  Stmet ,J*u 
na?, Sept, 8, 196B,  p,2, ooXu3, M,, t o o , ' " " i r e " Z t ~ ~ ~ ~ ~ c o ~ ) -  
fiig intra-corporate deodI~ek  fo r  which the reaedy of a 
custodian f see 3ectPon X-12) t9rr a pmvfeAona1 dfreotor 

aee SecaPon X-13) dhoulri not hg publicly d%acboeod, Suon 
iniomnatPan lirs t o  bf t ter  df Q U S @ ~ J  nf %&in a close corpomt- 
I o n  invj ta  othol~ mmpanlel~ t o  fl& Ln troubled waters, 



1(6 written agreement among stoak- 

holdara of a aorporation, nor any provision of the 

oertlfioat* of inoorporation or of t h e  by-laws o f  the 

eorporatlon, which agreement or provision relaten to 

any phaua of the affairs of t h e  corpo=tlon, lnclucrrne 

but not l imlCed to the namgement of i t s  business or 

delcaratlon and payment of dividends or other d l  a s 3  on 

of yrofita or the eleot ion of' dfractors or cfficers or 

the amploymont of utoc,khol.dar~ by the oorporacron or 

the arbltratlor~ o f  dPnpuCes, shall be X n m l l d  071 the 

ground t . b Z  f t  3 0  an atl-amp(; by t h o  p r t l . o s  to t h e  

agreement or the otookholdars oT ths corporatfan t*o 

treat the oorporatlon as I f  I t  were a p r t n e s s h l p  or 

to arrange r e l a t ions  among the stockholders or b e t w e e r r  

t h e  sbockholders and the a o r p r a t l o n  In a manner t h e e  

would be appropriate o n l v  arnong partners, 



b w r t s r e e  Note (%Q Sea, L I B )  

Thla p-aoa 5s momndeEl  Yn the Ii,prt at 

paw8 333==334, end ar there aaaggpaeb I t  a d  be ap- 

pliasbla o w  to oloeely h a d  o q r a t l a n r o  ThSa pro=- 

t i e l o n  Ifs penrissive, not mstriat lve,  S t  authorlearn 

the eharsiroldsra to a m g e  Zhefr s f f s l ro  ln ter  rre, aa 

they me fit, without mgerdt t o  maorperCate normU oon- 

vsntionr. The proPislon f e  oubstantially PdentioalO, 

r ith Seotion b18, supra at po 31, 'cut does not employ 

thb clobe corpox.(ltlon teat  ueed fn Seation AP.18, v lzo ,  

whether .hams a m  listed on 8 x 1  eacshanga or quotad fn 

the OTC market, 
* * + * 9 * u * * *  

(a) The o a p t l i l o a t e  of fxruorparatisn of any oorpo- 

lation organf zed WKfgr tUrs subohapfer lury inolu.de a 

pro- elon grantfng to  any a t ; o o ~ l d e r ,  or %he hoAderrr 

of any epeolflad mrarbr or olnds of outetan4fng ahmat 

of astook, an opt% on to have the oorpo;ratSon dieaolvetf at w%U or 



upon the  ooourrenoe of any specified event or contingenoyr 

dhenevar any auoh option t o  dissolve i s  exercised, the 

parties shall proceed as i f  all stockholders had con- 

sented in writing to dissolution of tho oorporation as 

provided by Seotfon 275(61) of th f s  t¶tlc,  

(b) If the  certificate of $noorpora%ion as orig- 

i n a l l y  f i l e d  does not oontain a provision authorized 

by subseoticm (a), &he sertiflca7;a may be mended to 

include such provision f f author::zed by an a f f  armat3 ve 

vote of the holders of all outsganding s w e s ,  whetner 

or not entitled to vote, unless the oartffficate of 

incorporation speo i f i ca l . l y  authorizes such an amandmen t 

by a vote whioh shall be not less  than two-thirds of 

al l  the outahdfl.ng shares whether or not entitled to 

voten 

( 0  ) Faoh oertff loa te  of shares in any corporati on 

whose oertf f f oate of fnsmporatf on authorizes dissolution 

as pennl.tted by &his  seation shall conspPcuously not.9 

the arlstence of the p r o v i s ?  an, Unless noted oonspio- 

uousl y on the certf f f cate, the provision i s I nef f ec t 1 ve 

snaepe sgaf ns t  a parson w9 th actuaL knowledge of the 



1711s provision is l k n i t e d  to alose aorporation~~ indeed 
It would be most undesirabke for any shareholder or group of 
 hareh holders to have an option to bring about dissolution of 
the corporation4 For olose corporalions, It i s  as justifiable 
as i t  is fo r  a partner to have e r ight  to dlssolve a partner- 
ship at willL, The statute i s  permfssf ve; i t  does not  confer 
on a shareholder any statutory optlon to bring about d i s -  
solution, but only reoognizes t h a t  the certificate of S ~ C O T -  
Poratfon m y  aonfer such an option on shareholderso A s  
indioated by the draft statute,  the option must be publlctzed 
through the oertif $cake of lnoorporat ion and I t must appear 
on a l l  stoak oertifioates* Ihe  d r a f t  sCa3ute &so provides 
that an option to dissolve oan be added to the certifioate of 
only by a unanimous vote oi' all shares, unless the  o a r t i f l a t 0  
authorizes, by at leaat  a two-thirds vote, a rmte l e s s  than 
a unanimcrus tote to insert suoh an optlon, Ln thLa way, 
shareholders of an ex1 sting close corporation ere p r o t s c  tea 
from an unwanted ~nendment of the ohattar to grant an opt jon  
to one or more shareholders t o  b r S n ~  about dissolution at 
w i l l  *, 

The draft provision is modclud in :ioatlon 1002 of t h e  
New York Buainess Corporation l a w ,  as mended, 

rape.1 any  statute or N a e  sf law wUoR Os or  mmla brp appllcabX% 
t o  ury oo~popatfon nhloh %IB opabplsprsd and ~0ndu~t8 i ts  btaaSnes8 

and aff8Pro u n d s ~  the pmv%s%sna of t M s  t % t P e  [othdlr lo;M t M s  

T M a  pmrlrpion %a fnwr'RsQ sw as %s avolid, gbnp 5Em~X%o~i;gm 
that tbs etatmants o f  We .  and px%nclplbr of lan (lov@~mbng oloaw 
oorpolationa are 02. annnot aloe be appl$ogbXe to oehsr c o q m z ; ~ f o n a o  
It 1s %ntanded b pressme the 2csgaX etat i ls  quc~ na ?a mah came 
rations, The l a o f  olauso Ps PnOsndcd .66 learn cpan tha posolblllTt ,. 
that, t 0  ~tXip~X%%%%~no O P @ E U ~ B S ~  ~ n d d ~  O h 0  ~ G ; I B &  iOTp0XY323011 ias, 
~~~~n nUc# of l an  mqr b applled la mioh ooiporat20ne, B O ~ C , , ,  R'AG 
Or la* oonwrning S%OOI-T transfer reatfiotions.  



Append f x 

~ o r p ~ r d a a  Pot, 1948, 11 & 12 G ~ o .  6, 0-38 88 28-300 
- 

\ 28.- (1 ) Por the purpoaes of th i s  A o t  , the expression 
w p r i ~ t e  oampanya means a o o m p a n y  which by its articleno- 

(a) ree6riots the rkght to transfer Its shares8 and 
(b) l h i t e  the number of f t a  rnambers t o  fity, not in- 

oludlng persona who are in the smploynrent of the 
ooapmy and persons who, having been formsrly in  
Wa uployznant of the oornpany, were while in that 
uployment, and have wntfnued after the detslr- 
rinrtion of that eanplogment to be, members o f  the 
o01pprny; and 

(o )  proMb$ts any invitation Lo the publio to subsoribe 
for any shares or debentures of the oompany. 

(2 ) Where two or more persons hold one or more shares 
in a 00mpsny Jofntlg, they ahall ,  for the purposes of 
t h i s  raotion, be treated as a single member, 

29, Where the artiales of s company include the provisions 
whloh, rider the l & ~ t  foregoliag aeotion, are required to be 
&aoludad in the artioles of a company in order to ooastituta 
it a private oompen~r but default Pa made In oomplyiag with 
any of those provisions, the uompany shall oewse to be an- 
titlod t;o the privileges and exemptions conferred on g r l -  
v a k  001ppanies under e m e m t e d  emtione of the companies 
A Q ~ ,  whonm provisions are not here pertinent] * * * * 

Provided that the aolurt, on 'being satisfied that the 
failure to oomply wi%h the oondiW-xis was aocrident;al or d u e  
to inrrlvertamea or to some other suffiolent oause or that  
on other ground8 I t  I s  juet aad equitable to grana r e l i e f ,  
rimy, OD. the appl%oation of the aompany or any oeher person 
intarmated an8 on suoh teams and oondftlons a6 seem to the 
oourt Just and expedignt, order that the wmpsny be relieved 
from aaoh eansequenoes as sf0re8ai.d~ 

30.--(I) If a oompany, bebag a private oompany, alters 
i t s  artloles in suoh ma~er that they no longer. indude 
the provisions whioh, under seotbon twsntg-eight of t h i s  
Act,  are reqaired t o  be fz~oludad in the art% ales of a oortapan$ 
i n  order to oonsltute i t  a grtvata ompw, the oomPanY shd-1, 
as on the date of the alteration, oease t o  be a ~ r f m t e  oom- 
pang and shall, within a perXod of fourteen days after the 
eaid date, delfver to  the  registrar of oompanies for regf~tra- 
tion a statanent in l im of pmegeotua the f0Em rurd oon- 
talning thm prrttauLsara aet out In A r b  X of the Third Sohedule 
of  thl@ Aot m d ,  in the ossesl ~ i l e n % l o ~  in Part XI of that 
Sohdule, setting out the reports spaolfied merain, and the 
m i d  Prrts X a ~ d  I1 ahall have eifeot mbjaot t;o the provhtons 
Wntain.d im P a r t  SIX of %her$ Suhebuler * fi + * -1 
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